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Supreme  Court  of  Judicature 


OP  THB 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1894,  IN  THE  SEVENTY- 
NINTH  YEAR  OF  THE  STATE. 


No.  17,879. 

The  City  of  Indianapolis  v.  Higgins. 

Municipal  Corporation. — Obstruction  of  Street  a  Crime. — Ordinance 
Covering  Same  Subject,— The  wrongfal  obstruction  of  a  pablic  street 
or  sidewalk  of  a  city  is  a  misdemeanor  punishable  under  the  crim- 
inal law  of  the  State,  and  a  city  can  not  enact  an  ordinance  prescrib- 
ing a  penalty  for  any  one  who  obstructs  such  street. 

Same. — Crime, — Driving  Across  a  Sidewalk. — Any  one  driving  on  a 
sidewalk  of  a  city,  unless  to  cross  it,  is  guilty  of  a  misdemeanor  un- 
der section  1964,  R.  S.  1881,  and  may  be  punished ;  and  the  city  can 
not  make,  by  ordinance,  the  same  act  a  penal  offense.  (R.  S.  1881, 
section  1640.) 

Same. — Street  or  Sidewalk  a  Highway.— A  street  or  sidewalk  of  a  city 
or  town  is  a  public  highway,  and  the  word  ''highway,"  used  in  a 
statute,  includes  streets  and  sidewalks,  unless  the  statute  itself  in- 
dicates a  different  intention. 

SAMM.—Meaning  of  the  Word ''Town.'^— The  word  "town"  is  generic, 
and  includes  cities;  and,  as  used  in  the  constitution  of  the  State,  it 
has  that  meaning. 

Same. — Statute  Making  it  an  Offense  to  Drive  Over  Sidewalk  of  a  Town 
Includes  a  Sidewalk  of  a  City. — A  statute  making  it  an  offense  to 
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drive  over  the  sidewalk  of  a  ''town,"  also  makes  it  an  offense  to 
drive  over  the  sidewalk  of  a  ''city,"  although  the  word  city  be  not 
used  therein. 

From  the  Marion  Circuit  Court. 

/.  E.  Scott,  for  appellant. 

B.  K.  Elliott  and  W.  F.  EllioU,  for  appellee. 

Monks,  J. — ^This  action  was  commenced  by  the  city  of 
Indianapolis  to  recover  from  appellee  a  penalty  for  a 
violation  of  an  ordinance  of  said  city.  There  was  judg- 
ment against  appellant  in  the  circuit  court. 

It  was  charged  in  the  complaint  that  the  defendant  had 
violated  sections  59  and  66  of  the  ordinance  by  unlaw- 
fully driving  a  horse  and  vehicle  thereto  attached  across 
and  along  an  improved  sidewalk  of  said  city.  Said  sec- 
tion 59  of  the  ordinance  is  as  follows: 

'  *  Section  59 .  It  shall  be  unlawful  to  drive,  lead  or  back 
any  draft  animal,  or  any  vehicle  thereto  attached,  across 
or  along  any  improved  sidewalk  of  this  city.'* 

Section  66  prescribes  a  penalty  of  iSfty  dollars  for  the 
violation  of  the  ordinance. 

It  is  contended  by  appellee  that  section  59  of  said  or- 
dinance assumed  to  make  punishable  by  the  city  an  of- 
fense made  a  misdemeanor  and  punishable  by  the  State 
under  the  act  of  March  9,  1867.  Acts  1867,  p.  194;  R. 
S.  1881,  sections  3361,  3362  (R.  S.  1894,  sections  4398, 
4399),  and  therefore  that  section  59  of  the  ordinance 
was  void  by  virtue  of  section  1640,  R.  S.  1881  (section 
1709,  R.  S.  1894),  which  is  as  follows: 

•'Whenever  any  act  is  made  a  public  offense  against 
the  State  by  any  statute  and  the  punishment  prescribed 
therefor,  such  act  shall  not  be  made  punishable  by  any 
ordinance  of  any  incorporated  city  or  town;  and  any  or- 
dinance to  such  effect  shall  be  null  and  void,  and  all 
prosecutions  for  any  such  public  offense  as  may  be  with- 
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in  the  jurisdiction  of  the  authorities  of  such  incorporated 
cities  or  towns,  by  and  before  such  authorities,  shall  be 
had  under  the  State  law  only." 

The  question,  therefore,  is:  Is  the  offense  which  the 
city  assumes  to  prohibit  by  section  59  of  the  ordinance 
punishable  as  a  misdemeanor  by  the  State  under  the  act 
of  1867?  If  it  is,  this  cause  must  be  afSirmed;  if  not,  it 
must  be  reversed. 

Appellant's  contention  is  that  the  act  of  1867,  making 
it  unlawful  to  drive  upon  any  brick,  stone,  plank  or 
gravel  sidewalk,  is  applicable  to  sidewalks  in  towns  and 
villages,  and  to  walks  along  rural  highways  outside  of 
towns  and  villages,  and  the  said  act  has  no  application 
to  sidewalks  in  cities.  The  title  and  first  section  of  the 
act  of  1859  are  as  follows: 

''An  act  for  the  protection  of  sidewalks  in  towns  and 
villages,  and  for  the  preservation  of  shade  trees  planted 
along  the  same. 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  it  shall  be  unlawful  for  any 
person  to  ride  or  drive  upon  the  brick,  stone,  plank  or 
graveled  sidewalks  of  any  town  or  village  in  this  State, 
where  the  street  is  forty  feet  or  over  in  width,  unless  in 
the  necessary  act  of  crossing  the  same."  Acts  1859,  p. 
185. 

The  title  of  the  act  of  1867,  and  section  1,  as  amended, 
is  as  follows: 

''An  act  to  amend  the  first  section  of  an  act  entitled 
'An  act  for  the  protection  of  sidewalks  in  towns  and  vil- 
lages, and  for  the  preservation  of  shade  trees  planted 
along  the  same,  approved  March  8, 1859,  so  as  to  pro- 
tect sidewalks  outside  of  towns  and  villages. 

"Section  1.  That  it  shall  be  unlawful  for  any  person 
to  ride  or  drive  upon  the  brick,  stone,  plank  or  gravel 
sidewalk  of  any  town  or  village,  or  upon  any  similar 
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sidewalk  for  the  use  of  foot  passengers,  by  the  side  of 
any  public  highway  in  this  State^  unless  in  the  necessa- 
ry act  of  crossing  the  same."  Acts  1867,  p.  194,  R.  S. 
1881,  section  3361  (R.  S.  1894,  section  4398)  supra. 

The  last  mentioned  act  was  approved  March  9,  1867, 
supra. 

At  the  same  session  of  the  Legislature,  a  general  act  for 
the  incorporation  of  cities  was  passed  and  approved 
March  14,  1867.  Said  act  is  entitled  and  contains  the 
following  provisions: 

''An  act  to  repeal  all  general  laws  now  in  force  for 
the  incorporation  of  cities  and  to  provide  for  the  in- 
corporation of  cities,  prescribing  their  powers  and  rights 
and  the  manner  in  which  they  shall  exercise  the  same, 
and  to  regulate  such  other  matters  as  properly  pertain 
thereto. 

''Section  61.  The  common  council  shall  have  exclu- 
sive power  over  the  streets,  highways,  alleys,  and  bridges 
within  such  city,  and  *  to  construct  and  establish  side- 
walks and  crossings/'  Section  3161,  R.  S.  1881  (sec- 
tion 3623,  R.  S.  1894). 

The  common  council  shall  have  power  to  enforce  or- 
dinances: 

'  '18th .  To  prevent  the  encumbering  of  streets,  squares, 
sidewalks,  and  crossings  with  vehicles,  or  any  other  sub- 
stance or  materials  whatever,  interfering  with  the  free 
use  of  the  same."  Section  3106,  R.  S.  1881  (section  3541, 
R.  S.  1894). 

"Section  56.  The  common  council  shall  have  power 
to  *  enforce  the  observance  of  all  by-laws  and  ordinances 
by  enacting  penalties  for  their  violation  not  exceed- 
ing one  hundred  dollars  for  any  offense;  which  may  be 
recovered  in  an  action  at  law,  with  costs,  as  they  may 
deem  right  and  proper."  Section  3155,  R.  S.  1881  (sec- 
tion 3616,  R.  S.  1894). 
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Appellant  urges  that  by  these  sections  of  the  statutes, 
the  whole  sovereign  power  of  the  State  upon  the  subject 
of  streets  and  sidewalks  in  cities  was  delegated  to  the 
city  authorities,  as  it  had  been  since  1852.  That  it  was 
the  intent  of  the  Legislature  to  exercise  sovereign  power 
of  legislation  for  the  protection  of  sidewalks  for  the 
smaller  political  subdivisions  designated  * 'towns,"  and 
in  villages,  and  along  the  rural  highways  of  the  State 
outside  of  towns  and  villages,  and  to  delegate  to  the 
larger  political  subdivisions  designated  '* cities"  the 
whole  of  its  sovereign  power  of  legislation  with  respect 
to  streets,  sidewalks,  etc.  So  far  as  the  contention  of 
appellant  is  based  on  the  proposition  that  the  Legisla- 
ture has  delegated  exclusive  control  over  streets  to  cities, 
and  that  therefore  the  act  in  question  could  not  apply  to 
cities,  the  same  could  be  made  with  equal  if  not  greater 
force  that  it  does  not  apply  to  towns,  for  the  reason  that 
the  power  given  to  towns  over  streets  is  at  least  as  great 
if  not  greater  than  that  given  to  cities.  Sections  3333, 
3346,  3367,  R.  S.  1881  (sections 4357,  4381,  4404,  R.  S.  • 
1894). 

We  do  not  think  that  the  Legislature,  ia  granting  the 
exclusive  authority  over  the  streets  referred  to  by  appel- 
lant, abridged  its  power  to  define  and  punish  misde- 
meanors, nor  did  the  Legislature  thereby  repeal  or 
modify  the  statutes  then  in  force,  making  acts  relating 
to  streets  in  towns  or  cities,  crimes.  Notwithstanding 
this  Ipower  over  streets  delegated  to  towns  and  cities, 
there  are  many  cases  where  the  Legislature  has  made 
acts,  relating  to  streets  in  towns  and  cities,  crimes^-quite 
a  number  of  these  statutes  have  been  in  force  since  the 
taking  effect  of  the  Revised  Statutes,  1852.  Among  the 
number  is  the  statute  in  regard  to  obstructing  a  public 
highway.    That  statute  provides  that:     ' 'Whoever  shall 
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obstruct  any  public  highway''  shall  be  fined  or  im- 
prisoned. R.  S.  1881,  section  1964  (R.  S.  1894,  section 
2047).  No  mention  of  street  is  made  in  the  statute; 
the  single  word  highway  is  used. 

Under  this  statute  prohibiting  the  obstruction  of  a 
highway,  it  has  been  held  without  a  single  exception 
that  the  obstruction  of  a  street  is  an  offense  against  the 
State. 

The  decision  in  the  case  of  Bybee  v.  State,  94  Ind.  443, 
is  in  point.  The  defendant  in  that  case  was  prosecuted 
for  obstructing  an  alley  in  the  city  of  Indianapolis,  and 
the  question  whether  the  defendant  was  obstructing  a 
highway  came  directly  before  the  court.  In  the  course 
of  the  opinion  the  court  said:  "The  question  for  de- 
cision is  this:  Does  the  evidence  appearing  in  the  rec- 
ord, and  quoted  in  this  opinion,  show  that  the  appel- 
lants, in  maintaining  the  passageway  described  by  the 
witness,  over  and  across  Eddy  street  in  the  city  of  Indi- 
anapolis, unlawfully  and  wrongfully  obstructed  a  pub- 
lic highway  in  Marion  county?  We  are  of  the  opinion 
that  this  question  must  be  answered  in  the  affirmative. 
It  has  been  repeatedly  held  by  this  court,  that  a  public 
street  is  a  public  highway.  Common  Council,  etc.,  v. 
Groaa,  7  Ind.  9;  State  v.  Berdetta,  73  Ind.  185;  Sims  v. 
City  of  Frankfort,  79  Ind.  446.  The  obstruction  of  a 
public  street  wrongfully  is,  therefore,  a  misdemeanor, 
and  is  punishable,  as  such,  under  the  provisions  of  the 
criminal  law.     Section  1964,  R.  S.  1881." 

The  question  was  before  the  court  in  the  case  of  State 
V.  Mathis,  21  Ind.  277,  and  was  directly  decided. 

We  quote  from  the  opinion  the  following:  ''This  in- 
formation is  said  to  be  defective  on  two  grounds:  1. 
Its  caption  does  not  state  the  county  in  which  the  prose- 
cution was  instituted.  2.  It  charges  the  obstruction  of 
a  public  street  instead  of  a  public  highway.     The  first 
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ground  is  untenable.  See  Malone  v.  State,  14  Ind.  220. 
A  statement  of  the  title  of  the  court  to  which  the  inform- 
ation is  presented  is  sufficient,  without  naming  the 
county.  2  G.  and  H.,  pages 400,  403,  404;  and,  moreover, 
the  offense  is  charged  to  have  been  committed  in  Bar- 
tholomew county.  Bui  Malone  v.  State,  supra,  is  decisive, 
that  the  first  ground  of  objection  is  not  well  taken.  Nor 
is  the  second  at  all  available.  'A  public  street  in  a  town 
is  a  public  highway.'  Conner  v.  New  Albany,  1  Blackf. 
43  (45);  Common  Council  v.  Croaa,  7  Ind.  9  (12)." 

In  Boyer  v.  State,  16  Ind.  451,  the  defendant  ob- 
structed a  street  and  it  was  held  that  he  was  rightly  con- 
victed of  violating  the  statute  making  it  unlawful  to  ob- 
struct the  highway.  The  court  said  that  the  case  was  a 
prosecution  for  ^'obstructing  a  public  highway,"  and 
quoted  the  statute  to  which  we  have  referred. 

The  defendant,  in  State  v.  Berdetta,  73  Ind.  185,  was 
prosecuted  for  obstructing  a  sidewalk  in  the  city  of  In- 
dianapolis by  maintaining  a  fruit  stand  thereon  and  it 
was  held  that  he  was  punishable  under  the  law  of  the 
State.  It  was  said:  "A  public  street  is  a  public  high- 
way, and  a  sidewalk  is  part  of  the  street. ' ' 

The  court  also  referred  to  and  approved  the  case  of 
Commonwealth  v.  Wentworth,  1  Bright.  Pa.  318,  in 
which  it  was  held  that  the  obstruction  of  a  sidewalk  was 
a  violation  of  the  State  law  directed  against  the  obstruc- 
tion of  highways.  All  the  cases  hold  that  obstructing  a 
street  or  sidewalk  is  an  offense  punishable  under  the 
statutes  of  the  State.  The  same  rule  is  declared  in  other 
States.  A  statute  making  it  a  public  nuisance  to  ob- 
struct a  highway  applies  to  streets.  State  v.  Eisele,  37 
Minn.  256. 

A  statute  making  it  unlawful  for  a  railway  company 
to  obstruct  a  highway  applies  to  streets.  Texas ,  etc,,  R. 
W.  Co.  v.  Sdf,  2  Texas  Ct.  of  Appeals,  section  439; 
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PcUalka,  etc.,  R.  v.  State,  32  Am.  &  Eng.  R.  R.  Gases, 
191,  and  cases  cited  in  note. 

Among  the  number  in  this  State  may  also  be  found 
the  following: 

Stopping  railroad  trains  on  any  street.  R.  S.  1881, 
section  2176,  R.  S.  1894,  section  2297. 

Running  horses  within  the  limits  of  any  town  or  vil- 
lage, or  shooting  along  or  across  any  street  thereof.  R. 
S.  1881,  section  2160,  R.  S.  1894,  section  2281.  This  law 
has  been  held  to  include  cities,  although  the  word  city 
is  not  used.     Flinn  v.  State,  24  Ind.  286. 

Obstructing  street  railway  tracks.  R.  S.  1881,  section 
1960,  R.  S.  1894,  section  2039. 

Running  traction  engines  over  streets.  Acts  1889,  p. 
40;  R.  S.  1894,  sections  2044,  2046. 

Cutting  down  or  injuring  trees  on  highways.  R.  S. 
1881,  section  1965,  R.  S.  1894,  section  2048. 

These  are  a  few  of  the  many  cases  in  which!  the  Legis- 
lature has  provided  that  offenses  relating  to  town  and 
city  highways  shall  be  punished  by  the  State  and  not  by 
the  municipalities. 

Where  the  word  town  is  used  in  these  statutes,  it  is 
held  to  include  cities,  and  when  the  word  highway  is 
used,  it  is  held  to  include  streets. 

The  word  ''town*'  is  a  generic  term,  including  all  mu- 
nicipal corporations,  unless  the  context  clearly  and  de- 
cisively indicates  that  in  the  particular  statute  the  word 
is  used  in  a  narrower  signification.  The  word  town  has 
a  legal  meaning,  and  the  Legislature  used  it  to  mean 
what  the  court  has  decided  it  does  mean. 

In  Flinn  v.  State ^  supra,  the  court,  referring  to  the 
section  of  the  statute  which  reads  as  follows:  * 'Whoever 
*  shoots  at  a  mark,  within  the  limits  of  any  town  or 
village,  or  along  or  across  any  street  thereof,"  shall  be 
fined,  R.  S.  1881,  section  2160,  R.  S.  1694,  section  2281, 
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9upra,  1  G.  &  H.  405,  held  that  the  words  "any  town" 
included  cities. 

The  court  said:  ''That  section  makes  such  shooting 
in  a  'town  or  village'  a  misdemeanor.  It  is  urged  that, 
Indianapolis  being  a  city,  the  instruction  was  wrong. 
We  are  not  of  that  opinion.  The  term  'town'  is  gen- 
eric, comprehending  cities.  1  Black.  Com.,  by  Chitty, 
81-2." 

The  court  said,  in  State,  ex  rel.,  v.  Craig,  132  Ind.  54: 
*'The  word  'town'  is  generic  and  includes  cities." 

In  1  Chitty 's  Blackstone,  81,  82,  it  is  said:  "The 
word  town  or  village  is,  indeed,  by  the  alteration  of  times 
and  languages,  become  a  generic  term,  comprehending 
underwit  the  several  species  of  cities,  boroughs  and  com- 
mon towns." 

In  the  case  of  State,  ex  rel.,  v.  Denny,  Mayor,  118  Ind. 
449,  452,  the  court  said:  "The  word  town  is  generic, 
comprehending  cities,  so  held  in  the  case  of  Flinn  v. 
State,  24  Ind.  286." 

The  same  rule  has  been  declared  in  other  States.  State 
V.  Olennon,  3  R.  I.  276;  State,  ex  reL,  v.  Ooldstiuiker,  40 
Wis.  124;  Murphy  v.  State,  66  Miss.  46. 

The  constitution  of  Indiana  assigns  a  meaning  to  the 
word  "towns," 

Section  6  of  article  6  provides  that  "all  county,  town 
and  township  officers  shall  reside  within  their  respect- 
ive counties,  townships  or  towns." 

Section  8  of  article  6  provides  that  "all  State,  county, 
township  and  town  officers  may  be  impeached  or  re- 
moved." 

Subdivision  8  of  section  22,  article  4,  reads  thus: 
"Vacating  roads,  town  plats,  streets,  alleys  and  public 
squares." 

In  every  clause  of  the  constitution  the  term  town  is 
used  as  comprehending  cities.     Not  once  is  the  term  city 
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or  cities  employed.  It  is  settled  by  a  uniform  course  of 
judicial  decisions,  the  word ''towns"  comprehends  cities. 
By  the  constitution  of  the  State,  the  word  ''towns"  is 
used  to  comprehend  cities.  Every  statute  enacted  by  the 
Legislature  respecting  cities  is  founded  on  the  constitu- 
tional provisions  which  use  the  word  "town"  or ' 'towns. ' ' 
The  whole  body  of  our  legislation,  respecting  cities,  rests 
upon  the  constitutional  provisions  which  employ  the 
terms  town  or  towns. 

The  amendatory  act  of  1867  certainly  did  not  restrict 
the  act  of  1859;  on  the  contrary,  it  enlarged  it.  But  if 
there  was  no  act  of  1867,  that  of  1859  would  include 
cities.  The  acts  are  to  be  construed  in  pari  materia  and 
thus  construed,  all  the  localities,  urban  and  suburban, 
are  embodied  by  them.  There  is  no  locality  in  the  State 
upon  which  they  do  not  operate.  There  may  have  been 
no  necessity  for  the  act  of  1867,  but  however  this  may 
be,  it  is  certain  that  in  nothing  does  it  weaken  the  act  of 
1859.  And  even  if  it  were  admitted  that  the  act  of  1859 
did  not  apply  to  cities,  this  concession  would  be  conclus- 
ive upon  the  proposition  that  the  act  of  1867  did  apply 
to  cities.  If  the  act  of  1859  did  not  apply  to  cities,  then 
certainly  the  act  of  1867  does,  for  it  provides  that  it  shall 
be  unlawful  for  any  person  to  ride  or  drive  upon  the 
sidewalk  of  any  town  or  village,  or  upon  the  sidewalk 
for  the  use  of  foot  passengers,  by  the  side  of  any  public 
highway  in  this  State,  etc.  The  object  of  the  act  of 
1867  is  declared  in  the  title  to  be  that  the  act  of  1859  be 
amended  "so  as  to  protect  sidewalks  outside  of  towns 
and  villages."  A  street  is  a  highway,  and  if  cities  were 
not  otherwise  within  the  act  of  1867,  this  would  bring 
them  within  the  act,  because  a  sidewalk  by  the  side  of  a 
street  is  by  the  side  of  a  highway.  The  effect  of  the 
amendment  of  1867  was  to  make  it  a  misdemeanor  to 
ride  or  drive  upon  any  brick,  stone,  plank  or  gravel  side- 
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walk  in  the  State.  It  is  settled  in  this  State  that  a  street 
is  a  highway.  White  v.  Chicago y  etc.y  R.  W,  Co.,  122 
Ind.  317;  DeboU  v.  Carter,  31  Ind.  355;  Cox  v.  Louis- 
ville,  etc,  R.  W.  Co.,  48  Ind.  178;  State  v.  Moriarty, 
74  Ind.  103,  and  authorities  cited  supra.  The  word  high- 
way has  invariably  been  held  to  include  streets  unless 
the  statute  itself  indicated  a  different  intention. 

The  question  here  is  not  whether  a  person  wrongfully 
driving  across  a  sidewalk  shall  go  unpunished,  but 
whether  such  act  is  a  violation  of  a  statute;  if  it  is,  then 
he  can  only  be  punished  under  the  provisions  of  such 
statute,  and  not  for  a  violation  of  the  ordinance. 

We  are  of  the  opinion  that  the  term  tovm,  used  in  the 
act  of  1867,  being  sections  3361,  3362,  R.  S.  1881  (sec- 
tions 4398,  4399,  R.  S.  1894)  supra,  is  generic  and 
comprehends  cities. 

Section  59  of  the  ordinance  sued  upon  is,  therefore, 
null  and  void  under  the  provisions  of  section  1640,  R. 
S.  1881  (section  1709,  R.  S.  1894,  supra). 

Sidewalks  can  be  effectively  protected  under  the  pro- 
visions of  the  act  of  1867,  section  1964,  R.  S.  1881,  sec- 
tion 2047,  R.  S.  1894,  supra,  and  other  laws  of  the  State. 

•Cases  may  be  prosecuted  by  affidavit  or  indictment. 
Sections  1625,  1679,  R.  S.  1881  (sections  1694, 1748,  R. 
S.  1894). 

Judgment  affirmed. 

Filed  April  9, 1895. 
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liw  38pl  "Sew  Trial,— BuUngs  on  Pleadings  Not  a  Cause  for. — Rulings  upon  de- 
murrers and  motions  addressed  to  the  pleadings  and  in  making  ap 
the  issues  can  not  be  assigned  as  a  cause  for  a  new  trial. 

Practice. — Hypothetical  Question. — Bight  of  Party  to  Have  Answer  on 
Facts  Claimed  to  Have  Been  Shown. — A  party  producing  an  expert 
witness  has  a  right  to  his  opinion  on  the  f  act^  which  he  claims  to  be 
the  facts  of  the  case,  if  there  be  evidence  tending  to  establish  such 
claim ;  and  the  court  can  not  reject  the  evidence  because  he  may 
think  such  facts  are  not  sufficiently  established. 

Same. — Appeal,  Pointing  Out  Objections. — Proceedings  in  Lower  Court. 
— Counsel  on  appeal  must  point  out  the  objectionable  proceedings 
of  the  lower  court ;  and  that  objection  must  appear  to  have  been 
made  to  such  proceedings  in  the  lower  court. 

Evidence. — Construction  of  Witnesses  Answer. — Presumption. — If  a 
wittiess's  answer  be  susceptible  of  one  or  more  constructions,  it  will 
be  presumed  that  the  jury  gave  it  the  construction  which  supports 
their  verdict. 

Neoligbnce. — If  there  be  several  charges  of  negligence  in  the  com- 
plaint, either  of  which  is  sufficient  to  authorize  a  recovery,  it  is  not 
necessary  to  prove  all  of  them. 

Same.— ni  Health  of  Plaintiff  Before  Injury.— Plaintiff  Disobeying  His 
Physician^ s  Instructions. — The  fact  that  plaintiff  disobeyed  his  physi- 
cian's instructions,  contributing  to  his  diseased  condition,  does 
not  deprive  him  of  his  right  to  recover  damages  for  the  origi/ial 
injury. 

Same. — Master  and  Servant. — Notice  of  Defective  Appliance. — Where  it 
.is  alleged  that  the  master  constructed  the  instrument  which  caused 
the  Injury  by  reason  of  the  defectiveness,  it  is  not  necessary  to  al« 
lege  that  he  had  notice  of  such  defect. 

From  the  Lake  Circuit  Court. 

A.  D.  Eddy  and  J.  W.  Youche,  for  appellant. 
J.  G.  Blacklidge,  G.  G.  Shirley,  B.  C.  Moon  and  T.  J. 
Woodi  for  appellee. 

Hackney,  J. — The  appellee,  a  servant  of  the  appel- 
lant, sued  for  damages  on  account  of  personal  injuries 
sustained  while  serving  the  appellant  as  an  engineer. 
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The  complaint  alleged  that  the  appellant  supplied,  of 
its  own  manufacture,  a  step-ladder  to  be  used  by  the  ap- 
pellee in  oiling,  cleaning,  repairing  and  operating  the 
engine  in  his  charge;  that  said  step-ladder  contained  no 
visible  defects  or  imperfections,  but  that  it  was  so  de- 
fectively constructed  as  to  have  occasioned  the  injury 
complained  of;  that  its  defects  were  in  the  fastening  of 
the  top  step  to  the  side  supports  with  nails  that  were  too 
small,  and  in  driving  such  nails  through  such  step  and 
into  the  ends  of  the  side  supports,  with  the  grain  of  the 
wood,  so  that  such  nails  would  easily  become  loosened 
and  said  side  supports  would  draw  apart;  that  having 
gone  upon  the  ladder  j;o  oil  the  engine  said  nails  did  be* 
come  loosened  and  permitted  the  parts  of  the  ladder  to 
separate  and  fall,  thereby  precipitating  the  appellee  upon 
the  fallen,  ladder  and  inflicting  the  injuries  complained 
of. 

One  of  the  reasons  stated  in  the  lower  court  in  sup^ 
port  of  the  appellant's  motion  for  a  new  trial,  was  that 
the  court  erred  in  overruling  the  appellant's  motion  to 
require  the  appellee  to  make  more  specific  certain  alle- 
gations of  his  complaint. 

In  presenting  in  this  court  the  alleged  error  of  the 
trial  court  in  overruling  the  motion  for  a  new  trial,  ap- 
pellant urges  the  denial  of  its  motion  to  require  the  com- 
plaint to  be  made  more  specific.  Rulings  upon  de- 
murrers and  motions  addressed  to  the  pleadings  and  in 
the  making  up  of  the  issues  can  not  be  regarded  as 
proper  parts  of  the  trial  and  have  no  place  properly  in  a 
motion  for  a  new  trial.  Elliott's  App.  Proced.,  sections 
347,  348,  and  cases  there  cited. 

No  question,  therefore,  is  presented  in  this  court  upon 
that  element  of  the  motion  for  a  new  trial. 

It  is  complained  that  there  was  no  sufficient  proof  of 
the  allegation  of  the  complaint  that  prior  to  the  occur- 
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rence  complained  of ,  the  appellee  was  '4n  perfect  health 
and  sound  physical  condition/'  There  was  not  only  di- 
rect evidence  upon  the  subject,  but  there  were  circum- 
stances shown  from  which  the  jury  might  reasonably 
have  inferred  that  the  appellee  possessed  no  considerable 
injury  or  impairment  of  health.  However,  if  there  were 
no  such  evidence,  we  are  not  advised  of  the  value  of  that 
fact  in  support  of  the  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  was  not  sustained  by  the  evidence. 
The  significance  of  evidence  or  its  absence,  upon  this 
question,  was  in  determining  the  extent  of  the  injury 
and  not  the  existence  of  injury  from  the  fall.  That  there 
was  injury  from  the  fall,  there  is  no  reasonable  doubt 
upon  the  evidence.  If  the  presence  of  prior  ill-health 
or  injury  should  have  been  considered  by  the  jury,  it  was 
but  to  control  the  amount  of  the  damages  and  not  as  de- 
nying damages'altogether. 

The  alleged  absence  of  such  evidence  is  further  urged 
in  support  of  the  contention  that  certain  hypothetical 
questions,  in  which  it  was  assumed  that  the  appellee  had 
been  in  good  health  prior  to  the  fall,  were  improperly 
admitted.  The  presence  of  evidence,  as  we  have  sug- 
gested, tending  to  support  the  assumption,  would  be  a 
suflBcient  answer  to  this  contention.  "The  party  has  the 
right  to  the  opinion  of  the  expert  witness  on  the  facts 
which  he  claims  to  be  the  facts  of  the  case,  if  there  be 
evidence  in  the  case  tending  to  establish  such  claimed 
facts,  and  the  trial  judge  ought  not  to  reject  the  question 
because  he  may  think  such  facts  are  not  sufficiently  es- 
tablished." Louiaville,  etc.,  R.  W.  Co.  v.  Falvey,  104 
Ind.  409;  Conway  v.  State,  118  Ind.  482. 

If,  however,  there  were  no  evidence  tending  to  support 
the  assumption,  we  would  be  required  to  hold  the  ques- 
tion not  properly  presented  for  decision.  Reference  is 
made  in  appellant's  brief  to  witnesses,  pages  and  lines 


NOVEMBER  TERM,  1894.  15 

The  Standard  Oil  Company  v.  Bowker. 

of  the  record  for  the  evidence  to  which  objection  is  now 
urged,  and  in  two  instances  we  find  no  such  evidence  as 
indicated,  and  in  the  other  instances  we  find  no  objec- 
tion stated  in  the  record  to  the  questions  now  complained 
of.  That  counsel  must  point  out  the  objectionable  pro- 
ceeding of  the  lower  court,  and  that  objection  must  ap- 
pear to  have  been  made  to  such  proceeding  in  the  lower 
court,  are  rules  of  practice  of  constant  application  by 
this  court. 

Counsel  complain  further  that  the  trial  court  permit- 
ted hypothetical  questions  containing  the  assumption 
that  the  nails  alleged  to  have  drawn  from  the  side  sup- 
ports of  the  ladder  had  been  driven  ''with  the  grain"  of 
the  wood.  The  record  discloses  objections  to  the  hypo- 
thetical questions  pointed  out,  but  the  objections  made 
in  the  lower  court  do  not  contain  the  particular  objection 
here  urged.  We  may  say,  however,  as  was  said  with 
reference  to  the  question  just  considered,  that  there  was 
evidence  tending  to  support  the  assumption  of  the  ques- 
tion now  objected  to.  The  ladder  was  before  the  jury 
and  its  construction  exhibited,  while  at  least  one  witness 
testified  upon  the  subject.  After  having  examined  the 
ladder  the  witness  answered  the  following  questions: 

"In  your  opinion  would  a  step-ladder,  constructed 
like  the  one  in  evidence,  with  supports  under  the  top 
board  that  supports  the  length  of  it,  width  of  the  top 
board,  and  supporting  it  underneath,  the  top  board  be- 
ing nailed  to  the  sides  of  the  ladder,  be  properly  con- 
structed?" 

*'No,  I  do  not  think  it  would." 

"In  what  particular?  On  account  of  that  top  board 
with  the  stepping,  the  continual  use  of  that  and  the 
pressure  coming  on  the  legs  in  front  is  liable  to  loosen 
them  nails  going  with  the  grain  of  the  wood." 

Counsel  differ  in  their  punctuation  of  this  ungram- 
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matical  answer,  but  we  give  it  as  written  in  the  record^ 
and  we  have  no  doubt  that  the  witness  intended  to  in- 
dicate a  weakness  in  the  construction  of  the  ladder  by 
reason  of  the  nails  having  been  driven  ''with  the  grain 
of  the  wood." 

If  the  construction  were  in  doubt,  the  jury  were  the 
interpreters,  and  will  be  presumed  to  have  given  the 
construction  which  supports  the  general  verdict. 

The  alleged  absence  of  evidence  that  the  nails  were  so 
driven,  is  urged  in  support  of  the  contention  that  the 
verdict  was  not  supported  by  the  evidence.  What  we 
have  already  said  should  be  a  sufficient  answer  to  this 
proposition,  but  we  may  suggest  the  further  conclusion 
that  the  charge  of  negligence  in  the  construction  of  the 
ladder  was  not  alone  in  the  driving  of  the  nails  with  the 
grain  of  the  wood,  but  was  in  the  use  of  nails  too  small 
to  hold  the  board  upon  its  supports.  We  know  of  no 
reason  why  the  latter  charge  of  negligence,  in  the  ab- 
sence of  the  former,  would  not  be  sufficient,  if  proven, 
to  support  the  verdict. 

The  appellee  maintains,  and  the  appellant  concedes, 
that  where  there  are  several  charges  of  negligence,  either 
of  which  is  sufficient,  it  is  not  necessary  to  prove  the 
several  charges,  and  we  have  no  doubt  this  is  the  law. 
Long  V.  Doxey,  50  Ind.  385;  St.  Louis,  etc.,  R.  W.  Co, 
V.  Valirius,  56  Ind.  511;  Owen  v.  Phillips,  73  Ind.  284; 
Phcsnix,  etc.,  Idfe  Ins.  Co.  v.  Hinesley,  75  Ind.  1. 

The  theory  of  the  appellee,  as  disclosed  by  the  evi- 
dence, was  that  the  engineer  who  had  served  through 
the  day  had  permitted  the  floor,  at  a  point  where  it  was 
necessary  to  stand  to  oil  a  journal,  four  and  one-half  feet 
above  the  floor,  to  become  greasy  and  unsafe;  that  he 
might  oil  the  same  without  danger  to  himself,  the  ap- 
pellee constructed  a  platform  from  which  to  oil  said 
journal,  and  that  while  upon  the  step-ladder  for  the  pur- 
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pose  of  going  upon  said  platform,  the  ladder  separated 
and  its  parts  fell,  with  the  result  complained  of.  Upon 
the  whole  evidence,  there  was  conflict  as  to  the  existence 
of  grease  upon  the  floor  and  as  to  the  necessity  for  the 
platform. 

The  appellant,  assuming  that  the  platform  was  un- 
necessary, and  a  mere  convenience  for  the  appellee,  in- 
sists that ''the  construction  of  the  same  was  the  prox- 
imate cause  of  the  injury,  and  was  in  the  nature  of  con* 
tributory  negligence." 

We  are  not  permitted  to  adopt  this  assumption  since 
it  was  the  province  of  the  jury  to  determine  the  conflict 
in  the  evidence  as  to  the  necessity  for,  and  the  care  in, 
the  use  of  the  platform.  We  can  not  say,  therefore,  as 
a  matter  of  law,  that  it  was  contributory  negligence  to 
have  used  the  platform,  nor  can  we  accept  the  suggestion 
that  the  construction  of  the  platform  was  the  proximate 
cause  of  the  injury.  That  the  falling  step-ladder  was 
the  immediate  cause  of  the  injury,  there  is  no  room  to 
doubt;  that  its  use  may  have  been  unnecessary,  does  not 
remove  the  proximity  of  cause;  that  the  existence  of  the 
platform  may  have  been  a  concurring  cause,  does  not 
deny  that  the  falling  of  the  ladder  was  the  primary  con- 
tributing cause. 

It  is  argued  further  that  the  appellee,  having  dis- 
obeyed the  instructions  of  his  physician,  in  taking  im- 
proper exercise,  contributed  to  his  diseased  condition. 
While  this  may  be  true  that  fact  would  not  deprive  him 
of  damages  for  the  original  injury,  but  would  probably 
permit  an  inquiry  as  to  the  extent  of  the  injury  sustained 
alone  from  the  fault  of  the  appellant.  In  other  words, 
the  question  is  one  of  the  amount  of  damages  and  not  of 
the  ri^ht  to  recover  damages. 

It  is  next  insisted  that  it  was  essential  to  a  recovery 
Vol.  141—2 
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by  the  appellee  that  the  master  be  shown  to  have  had 
notice  or  that  he  should  have  known  of  the  defects  al- 
leged to  have  occasioned  the  injury.  The  allegation  was 
that  the  ladder  was  manufactured  and  supplied  by  the 
appellant.  The  evidence,  without  the  slightest  room  for 
doubt,  supported  that  allegation. 

There  is  no  pretense  that  the  servant  who  constructed 
the  ladder  was  a  fellow-servant  of  the  appellee.  How- 
ever, the  fellow-servant  rule  has  many  times  been  held 
not  to  obtain  where  the  breach,  resulting  in  injury,  is  of 
a  duty  owing  by  the  master  to  an  injured  servant.  Louis- 
ville, etc*,  R.  W.  Co.  V.  Berkey,  Admr.,  136  Ind.  181, 
and  authorities  there  cited. 

Having  manufactured  and  supplied  the  ladder,  the  ap- 
pellant was  chargeable  with  such  knowledge  of  its  de- 
fects as  ordinary  care,  during  such  manufacture,  would 
have  discovered.  Indiana,  etc,  R.  W.  Co.  v.  Snyder, 
140  Ind.  647;  Louisville,  etc.,  R.  W.  Co.  v.  Berkey, 
supra;  Louisville,  etc.,  R.  W.  Co.  v.  Hicks,  11  Ind. 
App.  588. 

The  manner  of  construction  and  the  opportunities  for 
the  company,  through  its  manufacturing  agents,  were 
questions  for  the  jury  and  from  which  to  pass  upon  the 
existence  of  knowledge  in  fact  or  of  such  facts  as  would 
charge  knowledge.  There  was,  as  we  have  seen,  evi- 
dence upon  the  subject  and  it  is  not  our  province  to  pass 
upon  any  conflict  therein. 

We  find  no  available  error  in  the  record  and  the  judg- 
ment  of  the  circuit  court  is  affirmed. 

Filed  April  4, 1895. 
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JusncB  OP  Peace. —  Witness,  Power  to  Require  to  Give  a  Becognizance 
for  His  Appearance. — A  justice  of  the  peace  has  no  jurisdiction  to  157      54 
make  an  order  requiring  a  witness  to  give  a  recognizance  for  his   ^=  ■ 

appearance  except  (1)  where  a  continuance  of  a  criminal  case  is  i69  Hdl 
granted ;  (2)  where  a  change  of  venue  is  granted ;  (3)  and  where 
the  offense  charged  is  a  felony,  and  he  recognizes  the  accused  to 
appear  at  the  next  term  of  the  criminal  or  circuit  court  of  the  coun- 
ty. He  has  no  power  to  require  a  witness,  when  subpoenaed  to  ap- 
pear at  a  day  in  the  future,  to  give  a  recognizance  for  his  appear- 
ance on  the  day  set  for  trial. 

Same. —  Continuance,  Witness  Giving  a  Becognizance  for  Appearance, 
When  Must, — A  continuance  of  a  criminal  cause  which  will  author- 
ize a  justice  of  the  peace  to  require  a  witness  to  give  a  recognizance 
for  his  appearance  means  any  necessary  postponement  or  delay  of 
the  trial  made  after  the  issue  of  the  warrant ;  but  it  is  not  necessary 
that  the  accused  be  arrested  before  such  a  recognizance  can  be  ta- 
ken. 

Same. — Jurisdiction,  Presumption, — A  justice  of  the  peace  holds  a 
court  of  8x>ecial  and  limited  jurisdiction,  and  nothing  will  be  held 
to  be  within  its  jurisdiction  except  that  which  is  expressly  so  showm. 

Same. — Inferior  Courts,  Presumption  as  to  Jurisdiction. — Parol  Evidence 
to  Show  Jurisdiction, — If  the  reeord  of  an  inferior  court,  by  virtue  of 
whose  order  or  judgment  the  petitioner  is  restrained,  does  not  show 
on  its  face  facts  necessary  to  give  the  court  jurisdiction,  they  will  be 
presumed  not  to  have  existed,  but  such  presumption  may  be  rebut- 
ted and  the  jurisdictional  facts  established  by  extrinsic  evidence. 

Habeas  CJorpus. — Betums,  Controverting. — Exceptions, — ^The  petitioner 
may  except  to  the  sufficiency  of  or  controvert  a  return,  or  any  part 
of  it,  or  allege  any  new  matter  in  evidence.  Its  sufficiency  can  only 
be  tested  by  an  exception  thereto. 

Same. — Return  Insufficient, — Evidence  not  Necessary. — ^If  the  return  be 
insufficient  the  person  restrained  may  be  released  without  any  fur- 
ther hearing  or  evidence. ' 

From  the  Henry  Circuit  Court. 

Brown  &  Brown,  for  appellant. 
jP.  E.  Beach,  for  appellee. 

McCabs,  C.  J. — ^The  appellant  filed  a  petition  in  the 
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circuit  court  charging  the  appellee,  the  sheriff  of  Henry 
county,  with  unlawfully  restraining  him  of  his  liberty 
and  praying  for  a  writ  of  habeas  corpus. 

The  writ  duly  issued  and  the  appellee  made  a  return 
thereto  that  he  was  sheriff  of  the  county  and  custodian 
and  keeper  of  the  jail  of  said  county,  and  holds  appel- 
lant therein  by  reason  of  a  mittimus  issued  to  him  by 
Thomas  J.  Johnson,  justice  of  the  peace  of  Henry  town- 
ship, Henry  county,  State  of  Indiana,  reading  as  fol- 
lows: 

"State  op  Indiana,       1 
''County  of  Henry,  j 

''Whereas,  William  H.  Clayborn  was  duly  subpoenaed 
to  appear  before  me,  an  undersigned  justice  of  the  peace, 
on  the  9th  day  of  March,  1895,  at  10  o'clock  a.  m.  to 
testify  on  the  part  of  the  plaintiff  as  prosecuting  witness 
in  five  cases  of  the  State  of  Indiana  against  JohnHipes, 
charged  in  five  affidavits  by  said  William  H.  Clayborn, 
prosecuting  witness,  with  unlawfully  selling  intoxicat- 
ing liquors  to  minors;  and  whereas,  said  William  H. 
Clayborn  was  required  by  me  to  enter  into  recognizance 
with  sufficient  surety,  in  the  sum  of  $200,  for  his  ap- 
pearance on  said  9th  day  of  March,  1895,  at  10  o'clock 
A.  M.,  to  testify  as  such  prosecuting  witness  in  said 
causes,  and  the  said  William  H.  Clayborn,  prosecuting 
witness,  having  failed  to  enter  into  such  recognizance  in 
said  sum  of  two  hundred  dollars,  as  required  by  me. 

"To  the  keeper  of  the  jail  of  Henry  county,  Indiana: 
You  are  therefore  commanded  to  confine  said  William 
H.  Clayborn  in  the  jail  of  said  county  until  discharged 
by  due  course  of  law. 

"Dated  this  6th  day  of  March,  1895. 

"Thomas  J.  Johnson,  J.  P.  [Seal].'* 

It  appears  from  this  mittimus  that  appellant  had  been 
subpoenaed  to  appear  before  the  justice  on  the  9th  day  of 
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March  to  testify,  as  a  witness,  in  certain  criminal  cases 
stated  on  behalf  of  the  State.  Three  days  before  the 
time  he  was  required  by  the  subpoena  to  appear  as  such 
witness,  the  justice  makes  an  order  requiring  him  to  en- 
ter into  a  recognizance,  with  surety  in  the  penalty  of 
$200,  to  appear  in  obedience  to  the  process.  There  are 
only  three  cases  in  which  a  justice  may  require  witnesses 
to  enter  into  a  recognizance: 

''1.  Where  a  continuance  of  a  criminal  case  is 
granted. 

"2.  Where  changes  of  venue  are  granted  on  the  ap- 
plication of  the  prisoner. 

''3.  When  the  offense  charged  is  a  felony  and  the 
justice  recognizes  the  accused  to  appear  at  the  next  term 
of  the  criminal  ojf  circuit  court  of  the  county."  Burns 
R.  S.  1894,  sections  1699,  1701,  1703  (R.  S.  1881,  sec- 
tions 1630,  1632,  1634). 

Such  continuance  must  be  held  to  mean  any  necessary 
postponement  or  delay  of  the  trial  made  after  the  issue 
of  the  warrant,  even  though  before  the  arrest  of  the  ac- 
cused thereon. 

The  mittimus  does  not  show  that  the  justice's  order 
that  appellant  enter  into  a  recognizance,  was  made  in 
either  of  the  three  cases  above  mentioned.  Standing 
alone,  unaided  by  any  presumption,  it  appears  therefrom 
that  appellant  had  been  subpoenaed  to  appear  as  a  wit- 
ness before  the  justice  on  the  9th  day  of  March,  1895, 
and  that  three  days  before  the  day  set  for  his  appearance 
the  justice  ordered  him  to  enter  into  a  recognizance  to 
appear  on  the  same  day.  If  nothing  more  is  shown  or 
presumed  the  justice  had  no  jurisdiction  to  make  the  or- 
der requiring  him  to  enter  into  the  recognizance. 

The  statute  on  the  subject  of  habeas  corpus  provides 
that  the  sheriff  or  other  person  to  whom  the  writ  is  di- 
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rected  shall  make  immediate  return  thereof,  signed  and 
verified,  which  shall  state: 

1.  The  authority  or  cause  of  the  restraint. 

2.  If  the  authority  be  in  writing  he  shall  return  a 
copy  and  produce  the  original  on  the  hearing. 

The  plaintiff  may  except  to  the  sufficiency  of,  or  con- 
trovert, the  return  or  any  part  thereof,  or  allege  any  new 
matter  in  avoidance.  The  sufficiency  of  the  return  can 
only  be  tested  by  an  exception  thereto.  McGlennan  v. 
Margowski,  90  Ind.  150;  Sturgeon  v.  Oray,  96  Ind.  166. 

If  the  return  be  held  insufficient,  the  person  restrained 
may  be  released  without  any  further  hearing  or  evidence. 
Joab  V.  Sheets,  99  Ind.  328. 

A  justice  of  the  peace  is  a  court  of  special  and  limited 
jurisdiction.  And  it  is  thoroughly  established  law  that 
nothing  will  be  presumed  without  the  jurisdiction  of  a 
court  of  general  and  superior  jurisdiction,  but  that  which 
is  specially  made  so  to  appear;  and  nothing  will  be  pre- 
sumed to  be  within  the  jurisdiction  of  a  court  of  special 
and  limited  jurisdiction,  but  that  which  is  expressly  so 
shown.  Board,  etc.,  v.  Markle,  46  Ind.  96,  and  au- 
thorities there  cited. 

Hurd  Habeas  Corpus  (2d  ed.),  pages  366,  367,  on  the 
subject  of  such  presumptions  as  to  courts  of  such  limited 
and  inferior  jurisdiction  in  habeas  corpus  cases  lays  down 
the  rule  and,  we  think,  correctly,  as  follows: 

**l8t.  If  the  record  does  not  show  upon  its  face  the 
facts  necessary  to  give  the  court  jurisdiction,  they  will 
be  presumed  not  to  have  existed;  but  this  presumption 
may  be  rebutted  and  the  jurisdictional  facts  established 
by  extrinsic  evidence." 

In  9  Am.  &  Eng.  Encyc.  of  Law,  it  is  laid  down  that 
'*the  return  should  show  an  express  and  certain  cause  of 
commitment.  Upon  the  return  to  a  writ  of  habeas  corpus 
the  cause  of  imprisonment  ought  to  appear  as  specifically 
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and  certainly  to  the  judges  before  whom  it  is  returned, 
as  it  did  to  the  court  or  person  authorized  to  commit." 
See  notes  2  and  3,  and  authorities  there  cited. 

Tested  by  these  rules  the  return  was  insufficient,  and 
the  exceptions  thereto  ought  to  have  been  sustained  and 
leave  given,  if  desired  by  the  appellee,  to  amend  his  re- 
turn. Burns  R.  S.  1894,  section  1131  (R.  S.  1881,  sec- 
tion 1117,  supra). 

The  circuit  court  erred  in  overruling  the  exceptions. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  sustain  the  excep- 
tions of  appellant  to  appellee's  return,  and  grant  leave 
to  appellee  to  amend  his  return  if  he  so  desires,  by  show- 
ing the  jurisdictional  facts,  if  they  in  fact  existed  in  the 
justice  to  require  the  appellant  to  enter  into  a  recogniz- 
ance. 

Filed  April  5,  IS&b. 


No.  17,324. 

Deilks  v.  The  State. 

» 

Cbikinai^  Law. — Self -Defense. —Instructions. — Belief, — Where  the  de- 
fense is  self -Kief ense,  an  instruction  that  ''if  a  person  assaulted,  be- 
ing himself  without  fault,  reasonably  apprehends  death  or  great 
bodily  harm  unless  he  kills  his  assailant,  the  killing  is  excusable, 
and  if  you  believe  the  defendant  was  assaulted  by  deceased  in  such 
a  manner  as  to  cause  him  to  believe,  and  he  did  believe,  that  he  was 
in  imminent  danger  of  losing  his  life  or  suffering  great  bodily  harm 
at  the  hands  of  deceased  unless  he  killed  him,  and  while  so  believ- 
ing he  killed  the  deceased,  he  is  entitled  to  an  acquittal,"  is  not  er- 
roneous. 

Same. — Failure  to  Use  Phrase  ** Beyond  Beasonable  Doubf  in  Instrtiction. 
—It  is  no  objection  to  an  instruction  defining  what  must  be  proven 
in  order  to  find  the  accused  guilty  of  the  offense  charged,  that  it 
used  the  phrase  "if  you  believe"  instead  of  "if  you  believe  beyond  a 
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reasonable  doubt/'  if  the  court  has  in  other  instructions  fully  de- 
fined the  rule  of  reasonable  doubt,  and  the  individual  responsibili- 
ty of  each  juror. 

Samb. — Use  of  Deadly  Weapon, — Inferring  Design  to  Kill. — It  is  not  er- 
ror to  instruct  the  jury  that  "if  an  act  be  perpetrated  with  a  deadly 
weapon,  so  used  as  to  be  likely  to  produce  death,  the  purpose  to 
kill  may  be  inferred  from  the  act.'' 

Samb. — Self -Defense. — Instructions. — Defendant  Must  beWithout  FauU. — 
An  instruction  asked  stating  the  law  of  self-defense  should  be  re- 
fused if  it  fails  to  use  the  qualifying  phrase  "if  the  defendant  was 
without  fault,"  or  one  of  the  same  meaning. 

Samb. — Self-Defense. — Question  Calling  for  Defendants  Belief. — Assum" 
ing  in  Questions  Accused^s  Basis  of  Belief. — On  a  charge  of  homi- 
cide, where  self-defense  is  urged,  it  is  proper  to  ask  the  accused 
when  on  the  witness  stand  what  his  belief  was,  at  the  time  he  killed 
the  deceased,  concerning  whether  or  not  he  was  in  danger  of  receiv. 
ing  great  bodily  harm ;  but  it  is  not  proper  to  assume  in  such  ques- 
tions a  state  of  facts  upon  which  he  is  supposed  to  have  founded  his 
belief. 

Instructions. — Correct  Instructions  Misleading  Jury. — Befusal. — In. 
vading  Province  of  Jury. — It  is  not  proper  to  give  the  jury  an  in- 
struction, although  correct,  that  will  mislead  them,  nor  one  stating 
propositions  which  it  is  the  exclusive  province  of  the  jury  to  deter- 
mine. 

Samb. — Construing  Together  as  a  Whole. — All  the  instructions  given 
must  be  construed  together  in  determining  whether  or  not  they 
state  the  law. 

From  the  Franklin  Circuit  Court. 

F.  M.  Alexander,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  S.  H.  Spooner  and 
0.  L.  Oray,  Prosecuting  Attorney,  for  State. 

Monks,  J. — ^The  appellant  was  tried  by  a  jury  and 
found  guilty  of  manslaughter,  on  an  indictment  charg- 
ing him  with  murder  in  the  first  degree.  The  jury  as- 
sessed the  punishment  of  appellant  at  imprisonment  in 
the  State  prison  for  twenty  years,  and,  over  a  motion  for 
a  new  trial,  the  court  rendered  judgment  on  the  verdict. 

The  reasons  urged  for  a  reversal  are  that  the  court 
erred  in  giving  to  the  jury  each  of  instructions  twenty, 
twenty-one,  and  twenty-two;  that  the  court  erred  in  re- 
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fusing  to  give  to  the  jury  each  of  instructions  four,  six, 
and  seven,  as  requested  by  appellant. 

The  part  of  the  twentieth  instruction  complained  of  is 
as  follows:  '^If  a  person  assaulted,  being  himself  with- 
out fault,  reasonably  apprehends  death  or  great  bodily 
harm  unless  he  kills  his  assailant,  the  killing  is  excusa- 
ble, and  if  you  believe  that  the  defendant  was  assaulted 
by  deceased  in  such  a  manner  as  to  cause  him  to  believe, 
and  he  did  believe,  that  he  was  in  imminent  danger  of 
losing  his  life  or  suffering  great  bodily  harm  at  the 
hands  of  the  deceased  unlesss  he  killed  him,  and  while 
so  believing  he  killed  deceased,  he  is  entitled  to  an  ac- 
quittal.'* 

The  objection  urged  to  this  instruction  is  that  it  was 
not  required  that  appellant  should  have  believed  it  nec- 
essary to  kill  the  deceased  in  order  to  excuse  him  for  so 
doing.  This  objection  to  the  instruction  is  not  well 
taken,  for  the  reason  that  it  does  not  require  that  the  ap- 
pellant should  have  believed  it  necessary  to  take  the  life 
of  the  assailant.  The  instruction  states  that  if  he  did  so 
believe,  etc.,  the  killing  was  excusable. 

This  instruction  has  often  been  approved  by  this  court. 
McDermott  v.  State,  89  Ind.  187;  Presser  v.  State,  77 
Ind.  274;  1  Bish.  Crim.  Law,  section  865;  Runyan  v. 
State,  57  Ind.  80. 

The  only  objection  urged  to  the  twenty-first  instruc- 
tion is  that  the  court  did  not  use  the  words,  ''if  you  be- 
lieve beyond  a  reasonable  doubt,"  but  instead  used  the 
words,  ''if  you  believe.'' 

The  court  in  at  least  five  instructions  gave  full  and 
correct  and  complete  information  as  to  every  phase  of 
the  rule  of  reasonable  doubt  and  as  to  the  individual  re- 
sponsibility of  each  juror. 

It  is  a  well  settled  rule  that  instructions  are  to  be 
taken  together  and  if  when  so  taken  they  state  the  law 
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correctly  they  will  be  sustained.  Newport  v.  State ^  140 
Ind.  299;  Ooodwinv.  State,  96  Ind.  550;  Louisville,  etc., 
R.  W.  Co.  V.  Jones,  108  Ind.  551  (567). 

This  instruction,  when  considered  in  connection  with 
the  other  instructions  given,  is  not  open  to -the  objection 
urged. 

The  twenty-second  instruction  is  as  follows:  "If  an 
act  be  perpetrated  with  a  deadly  weapon,  so  used  as  to  be 
likely  to  produce  death,  the  purpose  to  kill  may  be  in- 
ferred from  the  act."  There  was  no  error  in  giving  this 
instruction.  Nevjport  v.  State^  supra;  Boyle  v.  State,  105 
Ind.  469;  Murphy  v.  State,  31  Ind.  511. 

The  fourth  and  fifth  instructions,  which  appellant  re- 
quested the  court  to  give  the  jury,  were  an  attempt  to 
state  the  law  of  self-defense,  but  were  fatally  defective 
for  the  reason  that  each  failed  to  use  the  qualifying 
statement,  '4f  the  defendant  was  without  fault." 

It  is  established  law  that  the  man  who  takes  another's 
life  must  be  himself  without  fault,  or  he  can  not  go  ac- 
quit upon  the  ground  of  self-defense.  It  is  proper  for 
the  trial  court  to  use  this  qualifying  statement,  or  one 
of  the  same  meaning.  McDermott  v.  State,  supra;  Story 
V.  State,  99  Ind.  415;  Deal  v.  State,  140  lud.  354. 

The  seventh  instruction  requested  by  appellant  was 
properly  refused  for  the  reason  that  the  law  of  self-de- 
fense was  stated  in  such  manner  as  would  probably  mis- 
lead the  jury.  It  was  not  definite,  or  full  enough  in  its 
terms,  and  stated  propositions  which  it  was  the  exclusive 
province  of  the  jury,  and  not  of  the  court,  to  determine. 

It  is  next  insisted  by  appellant  that  the  ''court  erred 
in  sustaining  the  objection  of  the  State  to  the  following 
question,  and  refusing  to  permit  an  answer  thereto." 
*'From  what  you  know  of  the  character  of  the  deceased 
for  quarrelsomeness  and  for  fighting,  and  for  being  a 
dangerous  man,  and  from  threats  that  he  made  against 
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you  and  to  you,  and  which  were  communicated  to  you, 
and  from  the  nature  of  the  attack  made  upon  you  at  the 
time  you  cut  him  with  the  knife,  what  was  your  belief 
as  to  whether  or  not  you  was  in  danger  of  receiving 
great  bodily  harm?" 

The  defense  attempted  to  be  made  by  appellant 
was  that  he  acted  in  self-defense,  and  it  was  proper  to 
ask  appellant,  when  testifying  in  his  own  behalf,  to 
state  what  his  belief  was  at  the  time  he  cut  the  deceased 
with  the  knife  as  to  whether  or  not  he  was  in  danger  of 
receiving  great  bodily  harm,  such  a  question  had  been 
propounded  to  and  answered  by  appellant  before  the 
question  to  which  the  court  sustained  the  objection  had 
been  asked.  It  was  not  proper  to  assume  in  the  ques- 
tion a  state  of  facts  upon  which  appellant  is  supposed  to 
have  founded  his  belief. 

The  action  of  the  court  in  sustaining  the  objection  to 
the  question  was  correct.  The  appellant  was  permitted 
to  testify  fully  as  to  his  intention  and  belief  at  the  time 
the  fatal  wound  was  inflicted,  and  has  no  just  cause  of 
complaint  as  to  any  ruling  of  the  court  on  questions  of 
the  admissibility  of  evidence.  Much  evidence  was  given 
in  his  behalf,  which  the  court  could  have  excluded  with- 
out error. 

It  is  urged  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 

There  was  evidence  given  at  the  trial  of  the  cause  sus- 
taining every  material  allegation  in  the  indictment.  The 
fact  that  the  evidence  is  conflicting,  or  even  if  it  were 
conceded  that  the  verdict  is  against  the  preponderance 
of  the  evidence,  this  court  would  not  be  authorized  to 
reverse  the  cause  for  that  reason.  Deal  v.  StatCj  supra, 
and  authorities  cited. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  April  5, 1895. 
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MoBTGAOB. — Two  Mortgages  Held  by  Same  Person. — Foreclosure  and 
Purchtise  by  Mortgagee. — Surplus,  who  Entitled  to. — A  party  held  two 
mortgages  of  different  dates  on  the  same  land,  given  by  the  same 
person,  and  foreclosed  them  on  the  same  day  in  the  same  court, 
neither  decree  containing  any  reference  to  the  other.  He  caused 
the  land  to  be  sold  on  the  decree  foreclosing  the  junior  mortgage, 
purchased  it  himself,  paid  the  costs  and  receipted  in  full  for  the 
amount  of  the  decree.  A  few  days  later  he  caused  the  same  land 
to  be  sold  on  the  decree  foreclosing  the  senior  mortgage,  bought  in 
the  land,  but  the  amount  of  his  bid  exceeded  the  amount  due  him 
on  the  decree.    The  mortgagor  claimed  the  surplus. 

Held,  that  the  mortgagee  was  entitled  to  the  surplus  in  an  amount 
equal  to  the  amount  of  the  decree  on  the  junior  mortgage. 

Same. — Decree  Distributing  Surplus. — Statute. — There  is  no  statute  in 
this  State  requiring  the  decree  to  declare  the  order  of  distribution 
of  any  surplus ;  nor  is  there  any  statute  prescribing  the  method  or 
practice  in  enforcing  distribution  and  in  determining  the  interests  of 
lienholders  therein. 

From  the  Noble  Circuit  Court. 

L.  H.  Wrigley  and  L.  W.  Walker ^  for  appellant. 
T.  M.  Eells  and  H.  G.  Zimmerman,  for  appellees. 

Hackney,  J. — ^The  appellee  executed  two  mortgages 
of  a  tract  of  land  in  Noble  county,  one  in  the  year  1871 
and  the  other  in  the  year  1886.  These  mortgages  were 
held  by  the  appellant,  one  as  mortgagee  and  the  other 
as  assignee,  when,  on  the  23d  day  of  May,  1893,  he  pro- 
cured separate  decrees  foreclosing  them.  Neither  de- 
cree, so  far  as  appellant's  allegations  disclose,  made  any 
reference  to  the  other  or  any  order  concerning  the  dis- 
tribution of  the  surplus  arising  from  sales  upon  such 
decrees. 

On  the  24th  day  of  June,  1893,  the  appellant  pur- 
chased under  the  junior  mortgage  decree  for  the  full 
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amount  of  the  principal,  interest  and  costs,  and,  upon 
payment  of  the  costs  only,  he  secured  a  receipt  for  the 
amount  of  his  bid  and  a  certificate  of  purchase. 

Later,  and  on  the  1st  day  of  July,  1893,  at  a  sale 
upon  the  senior  mortgage  decree,  the  appellant  became 
the  purchaser  of  said  lands  for  the  sum  of  $1,221.3^  in 
.excess  of  the  principal,  interest  and  costs  of  said  decree. 
This  surplus  Hadley  sued  to  recover,  and  the  appellant 
intervened  by  cross-complaint,  setting  up  the  foregoing 
facts  and  alleging  the  insolvency  of  Hadley  and  that  the 
lands  were  worth  less  than  the  sum  of  the  two  mort- 
gages. The  court  sustained  a  demurrer  to  said  cross- 
complaint  and  that  ruling  presents  the  only  question 
necessary  to  our  decision. 

It  will  be  observed  that  the  legal  title  to  the  mortgaged 
property  was  in  Hadley,  and,  if  the  transactions  stated 
constituted  a  satisfaction  of  the  liens  involved  in  the 
mortgages,  decrees,  and  purchases,  there  would  be  little 
doubt  that  the  appellee  was  entitled  to  the  surplus.  It 
is  so  provided  by  statute.  R.  S.  1894,  section  1118,  R. 
S.  1881,  section  1104;  Firestone  v.  State,  ex  rel.,  100 
Ind.  226. 

As  to  the  senior  mortgage  and  decree  there  is  no  ques- 
tion but  that  they  were  satisfied  so  far  as  they  created 
any  liability  against  the  appellee,  and  the  sale  under 
that  decree  divested  all  interest  of  the  appellee  in  the 
property  excepting  the  right  of  redemption  and  the  pos- 
sible right  to  the  surplus.  Treating  the  appellant's  rights 
under  the  two  mortgages,  decrees,  and  sales  as  distinct 
each  from  the  other,  and  as  if  held  by  different  persons, 
there  is  and  can  be  no  question  but  that  the  sale  under 
the  senior  decree  cut  off  and  thwarted  every  right  of  the 
purchaser  under  the  junior  decree,  so  far  as  the  land 
was  concerned,  save  only  the  possible  right  of  redemp- 
tion.    As  to  these  rights  of  redemption,  we  are  not  con- 
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cerned,  but  by  the  concession  of  these  considerations  we 
have  but  the  remaining  inquiry  as  to  the  extent  of  in- 
terest in  or  lien  upon  the  surplus  fund^  if  any^  which 
the  holder  of  the  junior  certificate  had  as  against  the  ap- 
pellee. Was  the  purchase  under  the  junior  decree  ef- 
fective to  satisfy  the  appellee's  debt  secured  by  the  junior 
mortgage  and  bring  him  within  the  statutory  provision 
as  to  the  surplus?  Certainly  not,  if  we  regard  the  pur- 
chase under  the  senior  decree  as  extinguisl^ing  any 
claim  under  the  junior  purchase  which  could  ripen  into 
title. 

To  hold  the  debt  satisfied  is  to  conclude  that  the  land, 
worth  less  than  the  amount  of  the  combined  debt,  has 
sold  for  a  sum  sufficient  to  satisfy  the  whole  debt  with 
$1,221.32  in  addition,  or,  that  the  appellee  has  paid  the 
combined  debts  with  property  not  to  exceed  the  value  of 
such  debts,  and  that  he  has  $1,221.32  overplus.  Look- 
ing to  the  appellant's  situation  to  learn  if  his  credits 
have  been  discharged,  we  find  that  the  senior  decree  is 
satisfied,  and  that  instead  of  having  received  property 
or  interest  that  may  ripen  into  property  to  be  held  in 
satisfaction  of  the  junior  mortgage,  he  has  an  empty 
and  fruitless  certificate  of  purchase,  made  so  by  the 
satisfaction  of  the  senior  debt.  Nor  can  it  be  said  that 
the  appellant,  having  bid  in  the  property  upon  the 
junior  decree,  and  receiving  a  certificate  of  purchase, 
thereby  extinguished  all  liens  theretofore  existing  by 
virtue  of  his  mortgage  and  decree. 

In  the  recent  and  well  considered  case  of  Robertson  v. 
Van  Cleave,  129  Ind.  217,  it  was  held  that  the  holder  of 
a  certificate  of  purchase  under  a  junior  lien,  was  not  an 
owner,  but  that  he  was  a  lienor  with  the  judgment,  under 
which  he  purchased  as  the  basis  of  his  lien.  See,  also, 
Jewitt  V.  Tomlinson,  137  Ind.  326. 

We  conclude,  therefore,  that  appellant's  junior  lien 
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was  not  extinguished,  as  against  the  appellee,  though 
it  was  required  to  surrender  priority  to  the  senior  de* 
cree  and  purchase.  After  this  surrender  of  priority, 
to  what,  if  anything,  did  the  lien  attach?  If  there  had 
been  other  and  still  younger  liens,  their  holders  could 
not,  in  good  conscience,  have  asked  to  supersede  the  ap- 
pellant's junior  lien  in  the  distribution  of  the  surplus 
arising  from  the  sale  under  the  senior  lien.  Nor  would 
it  appear  that  the  appellee,  whose  debt  remains  unpaid, 
could,  with  better  conscience,  ask  to  take  the  fund,  that 
which  was  the  result  of  the  property  mortgaged  for  the 
payment  of  that  debt.  We  answer,  therefore,  that  equity 
must  attach  that  lien  to  the  surplus  fund,  and  that  for 
the  enforcement  of  the  lien  the  fund  is  the  property 
mortgaged. 

In  Habersham  v.  Bondy  Ga.  Dec,  part  2,  46,  it  was 
held  that  the  lien  of  a  junior  mortgage  is  destroyed  by  a 
sale  under  the  foreclosure  of  an  elder  one,  but  that  the 
junior  mortgagee  has  an  equitable  claim  to  the  surplus 
arising  from  the  sale,  after  satisfying  the  elder  mort- 
gage. 

In  Hart  v.  Wingart,  83  111.  282,  the  purchaser  under 
a  junior  lien  was  held  to  be  entitled  to  the  surplus  fund 
arising  from  a  sale  in  satisfaction  of  the  senior  lien. 

In  WeBi  V.  Shryer,  29  Ind.  624,  it  was  held  that  a 
junior  mortgage  was  entitled  to  participate  in  the  surplus 
arising  from  the  satisfaction  of  a  senior  mortgage,  where 
such  surplus  was  claimed  by  attaching  creditors  whose 
liens  were,  in  point  of  time,  subsequent  to  that  of  the 
junior  mortgage.  The  lien  was  thus  carried  to  the  sur- 
plus when  the  property  had  been  taken  out  of  the  reach 
of  the  junior  lien  by  applying  it  to  the  senior  lien. 

If  an  heir  mortgage  his  interest  in  the  land  inherited, 
and  the  land  is  sold  by  the  administrator  for  payment  of 
the  estate's  debts,  the  lien  of  the  mortgage  is  not  defeated 
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but  is  transferred  to  the  balance  of  the  fund  after  pajdng 
such  debts.  Ball,  Admr.,  v.  Oreen,  90  Ind.  75.  See, 
also,  Koona,  Admr.,  v.  Mellett,  121  Ind.  585,  where  it  is 
held  that  a  judgment  against  a  devisee  of  lands,  after- 
wards sold  to  pay  debts,  follows  the  proceeds  of  the  sale 
and  binds  such  proceeds  to  the  same  extent  that  it  bound 
the  land.  To  the  same  effect  is  Ballenger  v.  Drook,  101 
Ind.  172. 

The  same  principle  has  been  applied  where  the  mort- 
gaged real  estate  has  been  diverted  from  the  lien  by  con- 
demnation proceedings  and  equity  has  transferred  the 
lien  to  the  fund  awarded  as  damages.  Sherwood,  Admr., 
V.  City  of  Lafayette,  109  Ind.  411. 

If,  instead  of  selling  the  entire  property  upon  the  sen* 
ior  decree,  a  fractional  part  of  it  had  been  sold  for  a  sum 
sufficient  to  pay  the  senior  debt,  there  could  then  be  no 
doubt  that  the  remaining  property  would  have  continued 
subject  to  the  junior  purchase,  with  no  interest  to  the 
appellee  therein  excepting  in  the  right  of  redemption. 
It  would  seem,  therefore,  that  the  whole  property,  equita- 
bly the  property  of  the  appellant,  having  been  sold  and 
swept  from  him,  he  should  have  a  just  claim  to  that  part 
of  the  proceeds  not  essential  to  the  satisfaction  of  the 
senior  lien.  To  him  it  stands  in  place  of  so  much  of 
the  property  as  was  not  necessary  to  meet  the  elder  mort- 
gage. 

Appellee's  learned  counsel  argue  that  the  purchase 
under  the  junior  decree  was  presumably  upon  the  theory 
that  fhe  appellant  regarded  the  property  as  of  sufficient 
value  to  pay  the  senior  debt  in  addition  to  the  amount 
bid  upon  the  junior  debt.  In  Myers  v.  O'Neal,  130  Ind. 
370,  such  presumption,  if  it  exist,  is  held  not  conclusive. 
But,  however  this  may  be,  we  can  not  bring  ourselves  to 
the  conclusion  that  equity  will  permit  the  debtor  to  take 
the  fund  which  is  the  result  of  property  pledged  to  the 
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security  of  a  debt  not  satisfied,  and  by  reason  of  his  in- 
solvency and  his  adverse  claim  to  said  fund  deprive  the 
creditor  of  all  means  of  collecting  the  indebtedness. 

It  is  argued  also  that  the  appellant  having  been  a 
party  to  each  decree  and  having  failed  to  preserve,  by 
order  of  the  court,  his  claim  to  any  surplus,  he  is  now 
precluded.  We  have  no  statute  requiring  the  decree  to 
declare  the  order  of  distribution  of  any  surplus,  and  the 
usual  practice  is  to  direct  that  any  surplus  remaining 
shall  be  returned  for  distribution,  as  the  court  may  di- 
rect. We  have  no  statute  prescribing  the  method  or 
practice  in  enforcing  distribution  and  in  determining 
the  interests  of  lien-holders  therein.  At  the  time  of  the 
foreclosure,  it  can  not  be  known  that  there  will  be  a  sur- 
plus, nor  can  it  be  known  that  when  a  surplus  is  found 
it  should  be  distributed  to  a  particular  person,  since  the 
then  owner  of  the  equity  of  redemption  may  not  be  such 
owner  when  the  time  for  distribution  arrives.  In  Haber- 
sham V.  Bond,  supra,  it  was  expressly  held  that,  though 
a  statute  permitted  distribution  upon  motion,  if  the 
rights  of  the  parties  were  not  clear  and  free  from  dispute, 
resort  to  equitable  remedies  was  not  only  the  proper  but 
necessary  course. 

In  Purviance  v.  Emley,  126  Ind.  419,  the  principle 
here  contended  for  by  the  appellant  was  recognized. 
There  Purviance  was  a  junior  lien-holder  and  a  defend- 
ant to  the  foreclosure  of  the  senior  lien  with  no  order  as 
to  the  distribution  of  surplus.  The  decree  directed  the 
two-thirds  of  the  land  to  be  first  offered,  reserving  the 
inchoate  interest  of  the  debtor's  wife.  This  offer  was  in- 
sufficient, and  a  sale  of  the  whole  of  the  lands  secured  a 
surplus,  less  than  the  value  of  one-third  of  the  land. 

This  court  said:  **If  any  part  of  it  belongs  to  Sexton 
Emley/'  the  debtor,  ' 'appellant  is  entitled  to  have  it  ap- 
VoL.  141—3 
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plied,  so  far  as  it  will  go,  to  the  payment  of  his  judg- 
ments.'' 

If  the  junior  mortgagee  had  been  a  party  defendant  in 
the  proceeding  to  foreclose  the  senior  mortgage,  and  the 
decree  had  barred  his  equity  of  redemption,  he,  neverthe- 
less, would  have  been  entitled,  in  an  independent  suit, 
to  foreclose  his  junior  mortgage.  Coleman  v.  Wither- 
spoon,  76  Ind.  285. 

As  we  have  already  said,  there  is  no  question  in  this 
case  as  to  the  appellant's  right  of  redemption,  and,  as 
we  have  seen,  it  does  not  appear  that  any  right  or  equity 
under  the  junior  mortgage  was  abridged  by  the  senior 
decree,  either  expressly  or  by  implication.  Nor  was  an 
issue  made  by  the  appellee  under  which  the  conflicting 
interests  of  himself  and  the  appellant  could  have  been 
adjudicated.  As  between  the  mortgagees,  no  issue  could 
be  presumed  to  have  been  raised  affecting  the  ultimate 
distribution  of  a  surplus  between  either  and  the  mort- 
gagor. The  decrees  were  concurrent  in  time,  and  the 
only  advantage  possessed  by  either  is  in  the  seniority  of 
the  elder  mortgage. 

If  we  treat  the  equity  of  redemption  under  the  junior 
mortgage  as  foreclosed,  and  all  possible  conflict  settled 
as  between  the  two  mortgages,  we  are  yet  unable  to  ob- 
serve how  the  appellee  may  profit  by  this  conclusion  to 
the  extent  either  of  canceling  a  debt  not  paid  or  standing 
upon  an  adjudication  between  mortgagees  as  in  his  favor 
for  any  surplus  arising  from  the  senior  decree. 

We  conclude,  therefore,  that  the  circuit  court  erred  in 
sustaining  the  appellee's  demurrer  to  the  appellant's 
cross-complaint,  and  the  judgment  is  reversed,  with  in- 
structions to  overrule  said  demurrer. 

Filed  Jan.  15, 18d5 ;  petition  for  rehearing  overruled  April  4,  1895. 
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Criminal  Law. — Joint  Prosecution  for  Larceny  and  for  Beceiving  Stolen      157  MQ 
Goods. — ^There  is  no  error  in  prosecuting  jointly  under  different      [i4i   ^35 
counts  of  the  indictment,  both  those  who  stole  the  property  and 
him  who  received  it,  knowing  it  to  have  been  stolen. 

Sams. — Beceiving  Stolen  Goods. —  When  Jury  May  Draw  the  Inference  of 
Knowledge  that  the  Property  was  Stolen. — For  facts  and  circumstances 
sufficient  to  warrant  the  jury  in  inferring  that  the  defendant  knew 
that  the  property  was  stolen,  see  opinion. 

Assignment  of  Errors. — Instructions. — Joint  AssignmerU. — A  joint  as- 
signment that  the  court  erred  in  giving  certain  instractioiis  is  un- 
availing unless  all  of  such  instructions  are  erroneous. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson,  E.  B.  OoodykoonU  and  G.  M.  Bal- 
lard, for  appellant. 

W.  A.  Keteham,  Attorney-Gteneral,  M.  Moorea,   for 

State. 

Howard,  J. — ^The  appellant  was  convicted  of  receiv- 
ing stolen  goods.  The  indictment  was  in  two  counts. 
In  the  first  count  the  appellant  and  two  others  named 
were  charged  with  stealing  a  valuable  Jersey  calf.  In 
the  second  count  the  appellant  was  charged  with  receiv- 
ing the  said  Jersey  calf,  knowing  the  same  to  have  been 
stolen  by  the  two  other  parties  indicted  with  him  in  the 
first  count.  The  verdict  of  conviction  was  under  the 
second  count  of  the  indictment. 

The  errors  assigned  and  discussed  by  counsel  call  in 
question  the  correctness  of  the  action  of  the  court  in 
overruling  the  motion  to  quash  the  indictment  and  each 
count  thereof,  and  also  in  overruling  the  motion  for  a 
new  trial. 

It  was  not  improper  to  charge  the  appellant  in  one 
count  with  stealing,  and  in  another  with  receiving,  the 
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stolen  property.  Section  1817,  R.  S.  1894  (section  1748^ 
R.  S.  1881).  Neither  was  there  any  error  in  prosecuting 
jointly,  under  different  counts  of  tl^e  indictment,  both 
those  who  stole  the  property  and  him  who  received  it, 
knowing  it  to  have  been  stolen.  Redman  v.  State,  1 
Blackf .  430;  Reefer  v.  State,  4  Ind.  246. 

To  establish  the  guilt  of  appellant  under  the  charge  of 
receiving  stolen  property,  it  was  necessary  for  the  State 
to  prove  (1)  the  larceny  by  some  person;  (2)  the  receiv- 
ing of  the  stolen  property  by  the  appellant;  and  (3)  that 
the  appellant  knew  at  the  time  of  receiving  it  that  the 
property  was  stolen. 

No  serious  question  is  made,  as  we  understand,  as  to 
the  first  two  points.  The  property  was  a  small  un- 
weaned  calf,  owned  on  a  farm  eleven  or  twelve  miles 
distant  from  that  of  appellant,  on  which  it  was  found. 
Prom  the  evidence,  we  think  it  very  clear  that  it  had  not 
strayed,  but  was  stolen  by  appellant's  son  and  a  confed- 
erate. 

It  is  contended,  however,  that  the  evidence  does  not 
show  that  at  the  time  it  came  upon  appellant's  premises 
he  knew  that  it  had  been  stolen.  We  have  read  the  evi- 
dence carefully,  and  are  satisfied  that  the  circumstances 
detailed  were  such  as  to  justify  the  jury  in  inferring  such 
guilty  knowledge  on  the  part  of  appellant. 

Goods  of  various  kinds,  apparently  stolen,  had  been 
found  at  different  times  secreted  in  appellant's  house 
and  about  the  premises,  by  one  of  his  sons  and  by  other 
persons  undisclosed. 

While  appellant  denied  knowledge  of  how  these 
goods  came  to  be  where  they  were  found,  yet  we  think 
the  jury,  from  all  the  facts  in  the  case,  might  reason- 
ably decide  against  his  evidence. 

Evidence  was  given  tending  to  show  that  a  horse, 
stolen  from  a  man  in  Illinois,  had  been  found  in  posses- 
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sion  of  appellant,  and  that  he  had  some  knowledge  that 
the  horse  was  stolen  hy  a  suspicious  character  who  staid 
occasionally*  at  his  house. 

This  evidence  was  competent  and  might  be  taken  into 
consideration  by  the  jury  in  determining  whether,  in 
the  present  instance,  the  appellant  had  knowledge  that 
the  calf  was  stolen.  Turner  v.  State,  102  Ind.  425, 
and  cases  there  cited. 

There  was  also  evidence  tending  to  show  that  the 
calf  was  shut  in,  back  from  the  highway,  and  was 
kept  in  such  a  manner  that  the  jury  might  infer  that 
there  was  an  effort  on  the  part  of  appellant  to  keep  it 
concealed. 

In  addition,  the  evidence  seems  to  show  pretty  clearly 
that  appellant  took  no  pains  to  inform  his  neighbors  or 
the  public  of  the  presence  of  the  calf  on  his  premises. 
This,  too,  notwithstanding  the  circumstance  that  no 
Jersey  stock  was  owned  in  that  neighborhood,  and  that 
it  would,  therefore,  'appear  remarkable  that  so  young  a 
calf  should  have  strayed  upon  his  premises. 

From  evidence  thus  adduced,  we  think  the  jury  might 
find,  as  they  did,  that  appellant  knew  that  the  property 
was  stolen.  See  Gillett  Crim.  Law,  section  658,  and 
notes. 

The  remaining  questions  discussed  in  arguing  in  favor 
of  the  motion  for  a  new  trial,  we  think  are  covered  by 
what  we  have  said  as  to  the  sufficiency  of  the  evidence. 
The  evidence  objected  to  by  appellant  was  introduced 
for  the  purpose  of  showing  facts  which  tended  to  prove 
that  in  receiving  the  stolen  property  he  must  be  held  to 
have  had  knowledge  that  it  was  stolen.  The  character 
of  parties  that  frequented  his  house,  including  certain 
of  his  own  children,  was  such  as  to  put  him  on  inquiry 
as  to  any  property  brought  by  any  of  them  upon  his 
premises. 
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Dorsett  v.  The  City  of  Greencastle. 

The  assigned  error,  that  the  court  gave  '' instructions 

No.  two  (2),  four  (4),  nine  (9),  eleven  (11)/'  presents 
no  question,  as  often  decided,  provided  any  one  of  such 
instructions  is  correct. 

We  think  there  is  no  available  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  Feb.  26, 1895.    Fetation  for  rehearing  overroled  April  SO,  1886. 


No.  17,202. 

Dorsett  v.  The  City  of  Greencastlb. 

AssiGKMBNT  OF  ERRORS. — Oft  Buling  Not  JSxcepUd  to,  and  Waived, — i9ii- 
preme  Court  Practice, — Where  a  demurrer  was  sustained  to  the  orig- 
inal complaint,  and,  without  excepting  to  such  ruling,  the  plaintiff 
filed  an  amended  complaint,  to  which  a  demurrer  was  sustained 
and  exception  reserved,  an  assignment  of  error  on  appeal  ''that  the 
court  erred  in  sustaining  the  demurrer  to  the  appellant's  com- 
plaint,''  is  upon  the  ruling  to  which  no  exception  was  taken  and 
which  was  waived  hy  the  filing  of  the  amended  complaint,  and  thus 
presents  no  question. 

Dbmurrbr. — Joint. —  When  Insufficient,— A  joint  demurrer  to  two  para- 
graphs of  a  pleading  can  avail  nothing  unless  both  paragraphs  are 
insufficient. 

Plbadino. — Complaint.— Personal  Injury, — No  Breach  of  Duty  Shown, 
— City. — ^That  the  complaint  in  an  action  against  a  city  for  personal 
injuries  sustained  by  falling  from  private  premises  over  a  bank 
made  by  grading  a  street  is  insufficient  and  shows  no  breach  of 
duty  on  the  part  of  the  city,  see  opinion. 

From  the  Putnam  Circuit  Court. 

C.  C.  Matson  and  J.  W.  Layne,  for  appellant. 
r.  F,  Moore,  for  appellee. 

Hackney,  J. — ^The  appellant  sued  the  city  for  personal 
injuries  sustained  in  falling  from  the  lot  of  another  into 
a  street  newly  but  properly  graded  to  the  depth  of  six 
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feet  below  the  surface  of  the  lot.  The  alleged  negligence 
of  the  city  is  in  the  failure  of  its  contractor  to  put  a  bar- 
rier along  the  lot's  line  or  to  maintain  a  light  or  other 
warning  of  danger.  It  is  alleged,  however,  that  a  plank 
sidewalk,  formerly  maintained  in  the  line  of  the  street, 
had  been  placed  upon  its  edge*  on  the  lot,  at  the  side  of 
the  street  excavation,  and  at  an  angle  of  forty-five  de- 
grees, slanting  toward  the  street,  and,  that  the  appellant, 
believing  the  walk  to  be  in  its  accustonaed  place,  stepped 
upon  it  and  ^'was  thrown  violently  upon  said  sidewalk, 
and  then  slipped  and  fell  into  the  excavation  made  for 
said  street."  It  is  not  a  possible  theory  of  the  action 
that  the  appellant  was  a  traveler  upon  the  street  at  the 
time  of  the  occurrence;  nor  that  the  injury  was  caused 
by  any  obstruction  in  the  street;  nor  that  the  excavation, 
though  characterized  as  a  pitfall,  was  improper  or  un- 
authorized. Nor  was  it  alleged  that  the  appellant  was 
approaching  the  street  to  become  a  traveler  upon  it,  and 
it  did  not  appear  that  she  was  rightfully  upon  the  prem- 
ises. 

The  record  discloses  affirmativelv  that  a  demurrer  was 
sustained  to  the  original  complaint,  without  an  excep- 
tion to  the  ruling,  and  that  an  amended  complaint,  in 
two  paragraphs,  was  subsequently  filed,  to  which  para- 
graphs a  demurrer  was  sustained  and  exception  reserved. 
The  assignment  of  error  in  this  court  is  '*that  the  court 
erred  in  sustaining  the  demurrer  to  the  appellant's  com- 
plaint.'* 

It  thus  appears  that  the  assignment  of  error  is  upon 
the  ruling  to  which  no  exception  was  taken,  and  which 
was  waived  by  the  filing  of  an  amended  complaint,  and 
it  further  appears  that  if  the  assignments  were  consid- 
ered as  relating  to  the  ruling  upon  demurrer  to  the 
amended  complaint,  it  is  joint  as  to  the  paragraphs,  and 
if  either   paragraph   should   be   held   insufficient   both 
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paragraphs  would  be  carried  down.  Noe  v.  RoU^  134 
Ind.  115;  Ketcham  v.  Barbour,  Exr,,  102  Ind.  576. 

The  facts,  as  we  have  stated  them,  are  those  pleaded 
in  the  first  paragraph  of  amended  complaint,  which 
paragraph,  though  it  differs  but  slightly  from  the  sec* 
ond,  the  appellant's  counsel  concede  is  insu£Bcient. 
This  concession,  under  the  assignment  of  error,  would 
preclude  a  consideration  of  the  second  paragraph.  But 
waiving,  for  the  moment,  this  concession  and  the  ab* 
sence  of  an  assignment  of  error  in  ruling  upon  the  de- 
murrer to  the  amended  complaint,  we  may  suggest  the 
serious  doubt  of  the  sufficiency  of  the  complaint.  Neg- 
ligence involving  no  breach  of  duty  is  an  anomaly  not 
known  to  the  law,  and  counsel  have  not  suggested,  nor 
does  the  pleading  disclose,  a  duty  resting  upon  the  city 
to  so  guard  the  premises  of  a  citizen  as  to  protect  him,  or 
a  trespasser,  from  falling  therefrom  to  the  street.  The 
rule  requiring  cities  to  keep  their  streets  in  a  reasonably 
safe  condition  for  public  travel  does  not  suggest  a  duty 
as  to  one  who  is  not  a  traveler,  and,  as  we  have  said, 
the  complaint  before  us  makes  no  allegation  as  to  the 
imperfection  of  the  street  or  that  its  changed  condition 
had  been  wrought  in  a  manner^'  not  authorized  by  law. 
If  cities  were  required  to  maintain  such  guards  for  any 
such  purpose,  they  would  be  equally  liable  for  the  tres- 
passes of  roving  stock  or  the  escape  of  the  lot  owner's 
stock  as  for  an  injury  sustained  by  such  owner  in  walk- 
ing over  the  unfenced  embankment. 

No  error  is  presented  by  the  record,  and  the  judgment 
of  the  circuit  court  is  affirmed. 

Filed  Apr.  9, 1895. 
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ElSEL   ET  AL.  V.  HaYES.  i^"^ 
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Contract. — In  Bestraint  of  Trade. — Sufficiency  of  ConsidertxHon. — ^The 
parchase  of  the  stock  in  trade  of  a  party  is  sufficient  consideration  \^  ^ 
for  that  party's  agreement  to  abstain  from  carrying  on  the  particular 
trade  in  the  place  where  the  purchaser  is  to  engage  in  it. 

Sams. — In  Bestraint  of  Trade. — ConHderation. — In  such  a  contract  the 
parties  are  presumed,  as  in  case  of  any  other  contract,  in  the  ab- 
scence  of  fraud,  to  have  determined  the  question  of  consideration 
for  themselves,  and  the  court  will  not  determine  its  adequacy. 

Sams. — In  Bestraint  of  Trade, — When  Enforceable. — Where  a  contract 
in  restraint  of  trade  is  sufficiently  limited  as  to  time  and  place,  as 
not  to  be  against  public  policy,  and  is  free  from  fraud,  it  is  enforce- 
able. The  fact  that  the  restraint  is  indefinite  in  point  of  time  does 
not  invalidate  the  contract. 

Same. — In  Bestraint  of  Trade. — As  to  Place. — A  contract  in  restraint  of 
trade,  which  prohibits  the  vendor  of  a  meat  shop  and  stock  in  trade 
from  engaging  in  such  business  at  any  place  nearer  than  eleven 
miles  to  the  place  where  the  above-mentioned  shop  is  situated,  Is 
not  such  restraint  of  trade  as  renders  the  contract  void,  consider- 
ing the  population  of  the  territory  embraced. 

Same. — Can  Not  Do  Indirectly  What  Can  Not  he  Done  Directly. — ^The 
law  will  not  permit  one  to  do  indirectly  or  through  others  what  he 
could  not  do  directly  by  himself. 

From  the  Jackson  Circuit  Court. 

B.  H.  Burrell  and  F.  Brannaman,  for  appellants. 

0.  H.  Mordgomery  and  D.  A,  KochenouTy  for  appellee. 

Howard,  J. — ^This  was  an  action  brought  by  the 
appellee  to  restrain  the  appellant  John  Eisel,  and  the 
other  appellants  as  his  employes,  from  conducting  a 
butcher  business  in  the  town  of  Brownstown  and  vi- 
cinity, in  violation  of  an  agreement  made  between  the 
appellee  and  the  said  John  Eisel. 

The  cause  was  submitted  to  the  special  judge  below, 
and  on  the  final  hearing  a  decree  was  entered  restrain- 
ing the  appellant  John  Eisel  and  the  other  appellants, 
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''as  employes,  agents,  servants,  or  copartners  of  or  with 
said  John  Eisel,  from  engaging  in  or  in  any  manner 
carrying  on  the  butcher  business  in  Brownstown,"  etc., 
'^80  long  as  plaintiff,  William  H.  Hayes,  carries  on  the 
butcher  business  at  Brownstown." 

From  a  consideration  of  the  record  and  the  evidence, 
we  are  satisfied  that  the  judgment  should  be  affirmed, 
unless  the  contract  upon  which  the  complaint  is  based 
is  itself  unlawful. 

The  contract  is  as  follows: 


''State  of  Indiana, 
"Jackson  County 


,} 


''Agreement  between  John  Eisel  and  W.  H.  Hayes, 
witnesseth: 

"1st.  Eisel  sells  and  delivers  to  Hayes  the  following 
personal  property,  viz:  1  butcher's  cooler,  1  meat  rack 
(with  hooks  and  pins),  2  meat  saws,  2  butcher  blocks 
and  one  counter,  for  which  said  Hayes  pays  cash  in 
hand  the  sum  of  forty-five  dollars  ($45).  And,  it  is 
further  agreed  as  a  part  of  this  contract,  that  said  Eisel 
is  not  to  engage  in  the  butcher  business  in  Brownstown, 
nor  nearer  thereto  than  Seymour,  Ind.,  nor  sell  any 
meat  within  that  distance,  during  the  time  said  Hayes 
carries  on  the  butcher  business  in  Brownstown,  Indiana. 
Said  sum  of  $45  is  now  paid  by  Hayes  to  Eisel. 

"Witness  our  hands  and  seals  this  20th  day  of  March > 
1893. 

"John  Eisel,  [Seal.] 
"W.  H.  Hayes,  [Seal.]" 

Appellants  contend  that  the  contract  does  not  show 
any  consideration  for  their  promise  not  to  engage  in  the 
butcher  business  at  the  place  and  during  the  time  named; 
that  the  forty-five  dollars  was  given  only  for  the  imple- 
ments purchased, 

We  are  of  opinion  that  the  whole  contract  must  be 
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taken  together,  and  that  the  money  paid  by  Hayes  was 
for  the  transfer  of  not  only  the  tools  sold,  but  also  the 
good-will  promised.  The  contract  is  a  unit.  Martin  v. 
Murphy,  129  Ind.  464. 

Besides,  ''the  mere  purchase  of  the  stock  in  trade  of  a 
party  is  a  suflScient  consideration  for  that  party's  agree- 
ment to  abstain  from  carrying  on  the  particular  trade  in 
the  place  where  the  purchaser  is  to  engage  in  it."  Beard 
V.  Dennis,  6  Ind.  200.  • 

In  the  absence  of  fraud,  the  parties  are  presumed,  as 
in  case  of  any  other  contract,  to  have  determined  the 
question  of  consideration  for  themselves,  and  the  court 
will  not  determine  its  adequacy.  Duffy  v.  Shockey,  11 
Ind.  70. 

It  is  also  argued  that  the  contract  is  illegal  as  being  in 
restraint  of  trade.  This  objection  is  unfounded.  There 
is  no  general  restraint  of  appellant's  right  to  engage  in 
the  butcher  business.  He  merely  engages,  by  his  con- 
tract, not  to  enter  into  the  business  in  Brownstown,  nor 
nearer  thereto  than  Seymour,  eleven  miles  distant.  This 
is  not  unreasonable  as  to  place,  considering  the  popula- 
tion of  the  towns  named.  Benj.  Sales  (4th  Am.  ed.), 
sections  520-527,  and  notes. 

It  is  only  when  such  contracts  are  against  public  pol- 
icy that  they  will  not  be  enforced.  Otherwise,  and  in 
the  absence  of  fraud,  they  are  enforceable  as  other  con- 
tracts. 

The  circumstance  that  the  restraint  is  indefinite  in  point 
of  time,  viz.;  ''while  Hayes  carries  on  the  butcher  busi- 
ness in  Brownstown,"  does  not  invalidate  the  contract. 
A  contract  of  this  nature,  reasonable  in  other  respects, 
is  not  void  merely  on  the  ground  that  the  restriction  is 
indefinite  as  to  its  duration.  Bowser  v.  Bliss,  7  Blackf . 
344;  Martin  v.  Murphy,  supra.     See,  also,  the  late  En- 
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glish  case  of  Nordenfelt  v.  Maodm  Nordenfelt,  ete.,  Co.,  L. 
R.  (1894),  App.  Cas.  535. 

The  restraint  in  this  case,  as  fixed  by  the  decree  of  the 
court,  is  against  the  appellant,  John  Eisel,  alone.  So 
far  as  the  other  appellants  are  concerned,  the  order  af- 
fects them  only  as  the  agents  or  representatives  of  John 
Eisel.  The  law  will  not  permit  him  to  do,  indirectly  or 
through  them,  what  he  could  not  do  directly  by  him- 
self. On  their  own  account,  however,  George  and  Adam 
Eisel,  the  other  appellants,  are  in  no  manner  restrained 
by  reason  of  the  contract,  but  may  at  any  time  engage 
in  the  butcher  business  in  Brownstown  or  elsewhere. 

The  judgment  is  affirmed. 

Filed  April  4, 1895. 
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Appeal. — Necessary  Parties. — Appellant. — Where  one  of  two  defend- 
ants, adversely  affected  by  the  judgment  rendered,  appeals  without 
joining  the  other  defendant  as  coappellant,  he  has  no  standing  in 
court. 

Same. — Amended  Assignment  of  Errors. —  Wfien  Presents  no  Question.^" 
Supreme  Court  Practice. — Where  such  appellant  sought  and  obtained 
leave  to  file  an  amended  assignment  of  error,  and  accompanying 
such  petition,  and  filed  with  it,  was  an  amended  assignment,  but 
such  amended  assignment  was  not  filed  subsequent  to  the  granting 
of  such  permission,  and  has  not  been  made  on  the  transcript  or 
upon  some  paper  attached  thereto,  the  appeal  can  not  be  considered 
on  the  amended  assignment. 

Bbcord. — Evidence. — Omission  of  Judge'* s  Certificate.— Reporter'' s  Long^ 
hand  Manuscript. — Where  the  stenographer  has  certified  that  the 
evidence  reported  by  him  was  all  the  evidence  given  in  the  cause, 
but  there  is  no  such  certificate  by  the  trial  judge,  such  omission  is 
fatal,  and  the  evidence  is  not  in  the  record. 
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From  the  Lake  Circuit  Court. 

J.  B.  Peterson  J  for  appellant. 
J.  Kopelke^  for  appellees. 

Hackney,  J. — This  action  was  by  the  appellees  to 
quiet  the  title  to  certain  real  estate  in  Lake  county. 
Originally  the  appellant  assigned  errors  in  overruling 
his  motion  for  a  new  trial  and  *'m  rendering  judgment 
in  said  cause  upon  the  plaintiffs,  complaint,  for  the  rea- 
son that  said  complaint  did  not  and  does  not  state  facts 
sufficient  to  constitute  a  good  cause  of  action."  Because 
of  a  defect  of  parties,  in  failing  to  join  as  appellant  the 
Anderson  Freeman  Ice  Company,  the  appellant  sought 
and  obtained  leave  to  file  an  amended  assignment  of 
error.  Accompanying  the  petition  for  such  leave,  and 
filed  with  it,  was  an  amended  assignment  of  error  in 
which  the  only  alleged  error  assigned  was  in  the  over- 
ruling of  the  motion  for  a  new  trial.  The  amended  as- 
signment of  error  was  not  filed  subsequent  to  the  grant- 
ing of  such  permission  and  has  never  been  made  ''on  the 
transcript  or  upon  some  paper  attached  thereto,"  as  re- 
quired by  rule  numbered  three  of  the  rules  of  this  court. 
Treating  the  original  assignment  as  that  upon  which  the 
appeal  must  be  considered  we  find  that  the  appellant 
has  no  standing  in  court  because  of  the  requirement  that 
he  should  have  brought  in,  by  such  assignment,  the  said 
Anderson  Freeman  Ice  Company,  a  party  defendant  to 
the  action,  and  one  against  whom,  in  connection  with 
the  appellant,  the  judgment  of  the  circuit  court  was  ren- 
dered.  State  V.  Hodgin,  139  Ind.  498. 

If  we  should  accept  the  original  assignment  of  error  as 
including  the  necessary  parties,  which,  of  course,  we  can 
not  do,  it  is  doubtful  if  the  second  specification  of  such 
assignment  presents  any  question.  It  will  be  observed 
that  it  does  not  assign  as  error  any  ruUng  upon  de- 
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murrer  to  the  complaint  and  does  not,  by  direct  assign- 
ment, attack  the  complaint,  but  assigns  as  error  the  ren- 
dering of  judgment  for  the  alleged  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  may  be  suggested  that  the  reason  support- 
ing an  assignment  of  error  is  not  required  to  be  stated 
in  the  assignment,  but  is  a  proper  part  of  counsel's  ar- 
gument. It  may  be  further  suggested  that  every  judg- 
ment is  not  unauthorised  because  of  a  defective  com- 
plaint, and  error  in  rendering  judgment  is  only  pre- 
sented by  motion  to  modify  the  judgment  and  that  mo- 
tion is  made  the  basis  of  the  assignment. 

Accepting  the  one  specification  of  either  the  original 
or  the  amended  assignment,  namely,  the  overruling  of 
a  motion  for  a  new  trial,  as  properly  made,  we  find  that 
it  must  fail,  inasmuch  as  it  depends  wholly  upon  the 
evidence,  and  we  find  that  the  bill  of  exceptions  fails 
to  properly  bring  the  evidence  into  the  record.  While 
the  stenographer  has  certified  that  the  evidence  reported 
by  him  was  all  of  the  evidence  given  in  the  cause,  there 
is  no  such  statement  or  certificate  by  the  trial  judge. 
This  omission  is  fatal.  In  Lyon  v.  David,  111  Ind.  384, 
the  record  was  identical  with  the  present,  and  was  held 
insufficient. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  April  12, 1895. 
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No.  17,112. 

Fowler,  Guardian,  v.  Maus  et  al. 

Real  Estatb. — Bight  of  Grantee  of  Purchaser  to  be  Subrogated  to  Bights 
of  Lien-holders  f  Paid  as  Part  of  the  Purchase-Price  or  Subsequently  in 
Good  Faith,— Equitable  Belief. — J.,  a  married  man,  purchased  real 
estate  of  L.,  subject  to  certain  incumbrances,  which  he  assumed  to 
pay  as  a  part  of  the  purchase-money ;  and  to  Indemnify  L.  against 
such  incumbrances,  J.  executed  to  L.  a  mortgage  on  the  real  estate, 
in  which  his  wife  did  not  join.  Soon  afterwards,  and  without  pajdng 
finch  incumbrances,  J.  sold  the  land  to  H.,  and  agreed  to  convey 
the  same  to  him  by  warranty  deed,  H.  having  no  knowledge  that 
J.  was  a  married  man,  but  believing  him  to  be  single,  and  having 
no  knowledge  that  the  land  was  incumbered  in  any  way ;  but  on 
H.  discovering  such  incumbrances,  J.  procured  satisfaction  to  be 
entered  of  record  of  all  incumbrances  the  payment  of  which  was  se- 
cured by  J.'s  mortgage  to  L.,  except  two  mortgages  and  a  judgment, 
and  it  was  arranged,  J.  assenting  thereto,  that  H.,  in  order  to  ob- 
tain a  clear  title  to  the  property,  should  obtain  sheriff's  deeds 
thereto  under  the  mortgages,  in  addition  to  the  conveyance  to  be 
made  by  J.,  H.  paying  said  mortgages  and  judgments  and  paying 
to  J.  only  the  balance  of  the  price  he  had  agreed  to  pay  therefor. 
J.  executed  to  H.  a  warranty  deed  for  the  land,  in  which  his  wife 
did  not  join,  which  deed  did  not  contain  any  assumption  clause  by 
H.  of  any  liens  or  incumbrances.  Sheriff's  deeds  were  afterwards 
obtained  by  H.,  as  arranged,  and  he  paid  the  mortgages  and  judg- 
ments, which  were  entered  satisfied  of  record,  and  he  paid  the  re- 
mainder of  the  purchase-price  to  J.,  all  of  which  was  done  by  H. 
without  knowledge  that  J.  was  a  married  man. 

Seidf  that  in  an  action  for  the  wife's  one-third  interest,  A.,  a  remote 
grantee  of  H.,  is  entitled  to  be  subrogated  to  the  mortgage  executed 
by  J.  to  L.,  so  far  as  it  secured  the  mortgages  and  the  judgment 
paid  by  H.,  with  interest,  less  rents  exclusive  of  improvements. 

Held,  also,  that  equity  will  treat  the  incumbrances,  if  valid  liens,  as 
assigned  to  H.  and  not  as  satisfied,  and  H.  could  enforce  the  same 
against  the  property. 

From  the  Marion  Circuit  Court. 

jS.  N.  Chambers,  8.  0.  Pickens  and  C.  W.  Moores,  for 
appellant. 

W.  H.  H.  Miller,  F.  Winter  and  /.  B.  Elam,  for  ap- 
pellees. 
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Monks,  J. — ^This  was  an  action  for  partition  and  ac- 
counting, brought  by  the  appellant  against  the  appellees. 

The  court,  at  the  request  of  the  parties,  made  a  special 
finding  of  the  facts  and  stated  its  conclusions  of  law 
thereon. 

It  appears  from  the  special  finding,  that  appellant's 
waj*d  is  the  widow  of  Isaac  E.  Johnson,  haying  married 
him  in  1847;  that  Johnson,  in  1862,  bought  the  real 
estate  in  controversy,  with  other  real  estate,  of  one  La- 
Rue,  subject  to  large  incumbrances,  which  he  assumed 
and  agreed  to  pay,  as  a  part  of  the  purchase-money.  To 
indemnify  his  vendor,  LaRue,  against  said  incumbrances, 
he  executed  to  him  a  mortgage  on  the  real  estate,  in  which 
his  wife  did  not  join;  that  soon  afterwards,  and  without 
paying  such  incumbrances,  Johnson  sold  the  property  in 
question  and  the  other  property,  to  one  Heidlinger,  for 
the  consideration  of  $16,500,  and  agreed  to  convey  said 
real  estate  to  him  by  warranty  deed.  Heidlinger  had 
no  knowledge  at  the  time  nor  afterwards  until  the  bring- 
ing of  this  suit,  that  Johnson  was  a  married  man,  but 
believed  him  to  be  unmarried.  He  had  no  knowledge 
that  said  real  estate  was  incumbered  in  any  way.  At 
the  time  of  making  the  purchase  Heidlinger  paid  John- 
son $200  on  said  contract,  and  then  procured  the  records 
to  be  examined,  and  discovered  the  incumbrance  on  the 
property.  Johnson  thereupon  procured  satisfaction  to  be 
entered  of  record  of  all  of  the  incumbrances  upon  said 
property,  the  payment  of  which  was  secured  by  said 
mortgage  to  LaRue,  except  the  mortgage  executed  by 
Harris  and  the  mortgage  executed  by  one  Hobbs,  both 
held  by  one  Wilson,  and  the  judgment  of  Ellis  McAlpen 
&  Co.  It  was  thereupon  arranged,  said  Johnson  assent- 
ing thereto,  that  said  Heidlinger,  in  order  to  obtain  a 
clear  title  to  the  property,  should  obtain  sheriff's  deeds 
thereto,  under  the  mortgages  held  by  Wilson,  in  addition 
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to  the  conveyance  to  be  made  by  said  Johnson,  and  him- 
self pay  said  mortgages  and  the  judgments  in  favor  of 
Ellis  McAlpin  &  Co.,  paying  to  said  Johnson  only  the 
balance  of  the  price  which  he  had  agreed  to  pay  for  said 
real  estate;  that  the  Harris  mortgage  was  a  lien  on  real 
estate  other  than  that  in  controversy,  while  the  Hobbs 
mortgage  was  a  lien  on  the  real  estate  in  controversy  in 
this  action.  May  9, 1864,  Johnson  executed  a  warranty 
deed,  in  which  his  wife  did  not  join,  conveying  to  Heid- 
linger  all  of  said  real  estate.  This  deed  did  not  state 
that  said  real  estate  was  conveyed  subject  to  any  incum- 
brances, and  contained  no  assumption  by  said  Heid- 
linger  of  any  liens  or  incumbrances.  Sheriff's  deeds 
were  afterwards  obtained  by  said  Heidlinger,  as  ar- 
ranged. Afterwards  said  Heidlinger  paid  the  judgments 
and  the  said  incumbrances,  and  the  same  were  entered 
satisfied  of  record,  and  thereupon  he  paid  the  remainder 
of  the  purchase-money  to  said  Johnson,  all  of  which  was 
done  after  the  execution  of  said  deed  bv  said  Johnson: 
that  said  Heidlinger  took  possession  of  said  property  by 
himself  and  his  grantees,  immediate  and  remote,  of 
whom  the  appellee  Maus  is  the  last,  and  has  been  in 
open  and  adverse  possession  ever  since.  The  sheriff's 
deeds  to  Heidlinger  were  executed  in  foreclosure  proceed- 
ings on  the  Hobbs  mortgages  held  by  Wilson,  to  which 
appellant's  ward  was  not  a  party.  On  January  16,  1883, 
Johnson  died,  leaving  appellant's  ward  as  his  widow, 
who  was  adjudged  to  be  insane,  and  appellant  was  ap- 
pointed her  guardian,  thereupon  he  brought  this  action 
for  partition  and  an  accounting,  claiming  that  his  ward 
was  owner  of  the  undivided  one-third  of  said  real  estate. 
Upon  the  facts  so  found,  the  court  stated  its  conclu- 
sions of  law,  to  which  appellant  excepted  at  the  time. 
The  court  below,  in  its  conclusions  of  law,  held  that  said 
Vol.  141—4 


50  SUPREME  COURT  OF  INDIANA, 

Fowler,  Guaidian, «.  Maos  et  cU. 

appellee  Maus,  as  the  remote  grantee  of  Heidlinger,  was 
entitled  to  be  subrogated  to  the  mortgage  upon  said  real 
estate  executed  by  Johnson  to  LaRue,  so  far  as  it  secured 
the  Hobbs  mortgage  and  the  Ellis  McAlpin  &  Go.  judg- 
ment, as  well  as  to  said  Hobbs  mortgage  and  said  judg- 
ment to  the  extent  of  the  money  paid  thereon  by  Heid- 
linger,  with  interest  from  January  16,  1883,  less  rents 
exclusive  of  improvements;  that  said  real  estate  be  sold 
and  that  the  costs  of  this  action  be  first  paid  out  of  the 
proceeds  of  sale,  and  then  a  certain  proportion  of  the 
remainder  be  paid  to  appellee  Maus  on  account  of  the 
improvements  made  on  said  real  estate,  after  the  same 
was  sold  by  Johnson;  and  that  two-thirds  of  the  remain- 
der be  paid  to  said  Maus  and  operate  as  a  credit  to  ap- 
pellant upon  the  amount  due  Maus  on  the  mortgage  and 
judgments  aforesaid,  the  remaining  one-third,  after  pay- 
ing the  said  Maus  any  balance  which  may  remain  unpaid 
of  the  amount  due  him  on  said  mortgage  and  judgments, 
be  paid  to  the  appellant. 

The  appellant  makes  no  complaint  of  the  order  in  re- 
gard to  the  payment  of  the  proceeds  of  sale,  if  appellee 
is  entitled  to  be  subrogated,  as  held  by  the  court;  but  he 
earnestly  contends  that  such  right  of  subrogation  does 
not  exist  in  this  case;  ^'that  an  incumbrance  once  paid  off 
by  a  purchaser  of  land,  which  he  assumed  and  agreed  to 
pay  as  a  part  of  the  purchase-money,  is,  by  such  pay- 
ment, forever  discharged;  and  that  having  once  been  ex- 
tinguished, it  can  not  thereafter  be  revived  by  the  pur- 
chaser, or  kept  alive  for  his  benefit;  in  a  word  the 
purchaser  can  not  be  subrogated  to  a  lien  which  is  once 
extinguished.'*     Citing  Birke  v.  Abbott^  103  Ind.  1. 

Appellee,  on  the  other  hand,  claims  ''that  Johnson 
and  his  wife  as  well  took  the  property  subject  to  all  liens 
upon  it  at  the  date  of  his  purchase,  and  that  when  John- 
son conveyed  to  Heidlinger,  by  warranty  deed,  he  at- 
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tempted  to  convey  the  title  to  the  entire  property,  includ- 
ing the  undisclosed  interest  of  the  wife,  and,  that  in  any 
event,  the  utmost  of  such  undisclosed  interest  as  against 
Heidlinger,  was  the  inchoate  one-third  interest  of  the 
wife,  in  the  excess  of  value  of  said  real  estate  over  and 
above  the  incumbrances." 

It  is  clear,  from  the  facts  found,  that  if  Johnson  had 
died  the  owner  of  said  real  estate,  without  said  incum- 
brances having  been  paid,  his  widow's  interest  therein 
would  have  been  subject  to  the  lien  of  said  judgments 
and  mortgages.  Nutter  v.  Fouch,  86  Ind.  451;  Keith  v. 
Hudson,  74  Ind.  333;  Walters  v.  Walters,  73  Ind.  425; 
McCaffrey  v.  Corrigan,  49  Ind.  175;  Fisher  v.  Johnson, 
5  Ind.  492;  Talbott  v.  Armstrong,  14  Ind.  254. 

In  such  case  she  would  be  entitled  to  have  one-third 
of  said  real  estate  if  the  two-thirds  would  pay  the  in- 
cumbrances, but  if  the  two-thirds  were  not  suflScient  to 
pay  the  same  she  would  only  be  entitled  to  what  remained 
after  the  incumbrances  were  paid.  Bowen  v.  lAngle,  119 
Ind.  560. 

This  is  the  legal  efifect  of  the  conclusions  of  law  stated 
by  the  court,  and  the  decree  entered  in  this  case. 

If  Heidlinger  did  not  agree  with  Johnson  to  assume 
and  pay  the  incumbrances  as  a  part  of  the  considera- 
tion for  the  real  estate,  it  is  not  claimed  by  appellant 
that  the  conclusions  of  law  and  decree  of  the  court  are 
incorrect.  Hancock  v.  Fleming,  103  Ind.  533;  Birhe 
V.  Abbott,  103  Ind.  1;  Adams  v.  Wheeler,  122  Ind.  251. 

As  we  understand  the  special  finding,  Heidlinger  did 
not  agree  with  Johnson  to  assume  and  pay  the  incum- 
brances on  the  real  estate  as  a  part  of  the  consideration 
therefor,  nor  did  he  in  any  way  become  primarily  liable 
for  the  same.  The  arrangement  made  with  the  assent  of 
Johnson  that  Heidlinger  should  obtain  sheriff's  deeds 
and  pay  the  incumbrances  mentioned,  was  to  protect  and 
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give  him  a  clear  title  to  the  land,  and  did  not  make  him 
personally  liable  therefor.  We  think,  however,  that  the 
conclusions  of  law  stated  by  the  court  and  the  decree 
rendered  would  be  correct,  even  if  the  special  finding 
stated  that  Heidlinger  agreed  to  pay  the  incumbrances 
as  a  part  of  the  purchase-money.  Certainly  no  one 
would  contend  that  if  Johnson  had  no  title  and  con- 
veyed none  to  Heidlinger,  he,  Heidlinger,  would  not  be 
subrogated  to  the  incumbrances  paid  by  him  in  good 
faith,  in  ignorance  of  the  want  of  title  in  Johnson,  even 
though  he  had  assumed  and  agreed  to  pay  the  same  a& 
part  of  the  purchase-money.  In  such  case  the  payment 
would  be  made  under  a  mistake  of  fact,  and  equity  would 
treat  the  incumbrances,  if  valid  liens,  as  assigned  to 
Heidlinger  and  not  as  satisfied,  and  he  could  enforce  the 
same  against  the  property.  This  would  be  eminently 
fair,  just,  and  equitable,  and  is  abundantly  sustained  by 
authority.  Dillow  v.  Warfel^  71  Iowa,  106;  Betts  v. 
Sims,  35  Neb.  840,  37  Am.  St.  Rep.  470;  James  v.  Bur- 
bridge,  33  W.  Va.  272;  Goring  v.  Shreve,  37  Ky.  (7 
Dana),  64;  Muir  v.  Berkshire,  52  Ind.  149;  White- 
head V.  Cummins,  2  Ind.  58;  Crosby  v.  Taylor,  15  Gray 
(Mass.),  64;  Sidener  v.  Hawes,  37  Ohio  St.  533;  Phillips 
V.  Chamberlain,  61  Miss.  740;  Rhead  v.  Hounson,  46 
Mich.  243;  Cuteheon  v.  Buchanan,  88  Mich.  594;  Tomp- 
kins V.  Sprout,  55  Cal.  31;  Smith  v.  Grimes,  43  Iowa, 
356;  Fordyce  v.  Hicks,  76  Iowa,  41;  Sheldon  Subroga- 
tion, sections  30,  31,  33,  34  and  36a. 

In  Dillow  V.  War f el,  supra,  a  husband  and  wife  owned 
land  jointly  which  was  subject  to  a  lien  for  purchase-mon- 
ey. The  husband  sold  said  real  estate,  representing  to  the 
vendee  that  he  was  authorized  by  his  wife  to  do  so,  when 
in  fact  he  was  not.  The  vendee,  as  a  part  of  the  purchase- 
money,  assumed  and  agreed  to  pay  said  vendor's  lien  on 
said  real  estate,  and  in  pursuance  of  his  agreement  paid 
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the  same.  It  was  held  that  the  wife  was  the  owner  of 
the  undivided  one-half  of  said  real  estate,  and  said  ven- 
dee of  the  other  undivided  one-half  thereof,  and  that  said 
vendee  was  entitled  to  be  subrogated  to  the  right  of  the 
holder  of  the  vendor's  lien  which  he  had  paid,  and  could 
enforce  the  one-half  thereof  against  the  wife's  interest  in 
said  real  estate. 

In  Belts  V.  Sims,  supra,  one  Betts,  a  married  man,  was 
the  owner  of  a  homestead  which  could  not  be  conveyed 
or  encumbered  except  by  deed  of  both  husband  and  wife. 
Betts  and  his  wife  executed  two  mortgages  thereon 
amounting  to  $1,100.  Afterwards  Betts  conveyed  the 
real  estate  to  one  Bentley  by  deed,  in  which  his  wife  did 
not  join.  Afterwards  Bentley  conveyed  the  real  estate  to 
one  Brown,  who  assumed  and  agreed  to  pay  said  mort- 
gages as  a  part  of  the  purchase-money  therefor.  After  the 
conveyance  to  him  Brown  mortgaged  the  premises  to  one 
Bidleman  for  $1,150,  with  the  proceeds.of  which  he  paid 
ofF  and  satisfied  the  two  mortgages  executed  by  Betts  and 
wife.  Brown  then  conveyed  the  real  estate  to  Sims, 
who,  in  consideration  thereof,  assumed  and  agreed  to 
pay  said  mortgage  of  $1,150,  which  he  afterwards  did, 
and  the  same  was  entered  satisfied  of  record.  The  court 
held  that  no  title  passed  by  the  deed  of  Betts  to  Bentley, 
for  the  reason  that  his  wife  did  not  join  therein;  that 
neither  Bentley,  Brown,  nor  Sims  had  any  title  to  said 
premises;  that  Sims,  believing  in  good  faith  that  he  owned 
said  real  estate,  having  paid  off  said  mortgage,  was  en- 
titled to  be  subrogated  to  rights  of  the  mortgagees  in  the 
mortgages  paid  by  Brown  and  to  have  the  same  revived 
and  enforced  for  his  benefit  against  the  premises. 

In  James  v.  Burbridge,  supra,  it  was  held  that  when  a 
purchaser  of  land,  pursuant  to  a  contract,  pays  as  a  part 
of  the  purchase-money,  a  lien  on  land  binding  his  ven- 
dor's estate  in  it,  and  such  contract  of  purchase  is  aban- 
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doned  by  the  parties,  and  the  vendor  becomes  unable  to 
execute  it,  though  the  purchaser  took  no  assignment 
when  he  so  paid  the  lien,  yet  he  is  entitled  to  be  sub- 
rogated to  such  lien  and  equity  will  keep  it  alive  for  his 
indemnity. 

In  Goring  v.  Shreve,  supra,  it  was  held  that  when  a 
purchaser  of  real  property  assumes  and  agrees  to  pay  in- 
cumbrances on  said  property,  as  a  part  of  the  purchase- 
money  therefor,  and  does  pay  the  same,  believing  in 
good  faith  that  he  is  the  owner  of  the  real  estate,  when 
in  fact  he  has  no  title,  he  is  entitled  to  be  subrogated  to 
such  incumbrances  as  are  valid  liens,  and  can  enforce 
the  same  against  such  property. 

Upon  the  same  principle  it  is  held  in  this  and  other 
jurisdictions,  that  purchasers  at  sales  by  executors,  ad- 
ministrators,  guardians,  or  trustees,  or  at  foreclosure, 
etc.,  execution  or  other  sales  of  like  nature,  or  the  gran- 
tees of  such  purchasers,  will  be  subrogated  to  the  rights 
of  the  holders  of  claims,  which  are  paid  by  the  purchase- 
money,  or  that  they  subsequently  pay  in  good  faith,  in 
the  event  that  the  sale  is  ineffectual  to  convey  title  to  the 
property  sold. 

Watkins  v.  WiningSy  102  Ind.  330;  Willson  v.  Brovm, 
82  Ind.  471;  Bodkin  v.  Merit,  102  Ind.  293;  Bunting  v. 
Gilmore,  124  Ind.  113;  Blodgett  v.  Hitt,  29  Wis.  169; 
Levy  V.  Martin,  48  Wis.  198;  Valle's  Heirs  v.  Fleming'^ 
Heirs,  29  Mo.  152,  77  Am.  Dec.  557;  Hvdginy,  Hudgins 
Exr.,  6  Gratt.  320,  52  Am.  Dec.  124;  Caldwell  v.  Palmer, 
6  Lea  (Tenn.)  652;  Martin  v.  Turner,  2  Heisk.  (Tenn.) 
384;  Webb  v.  Williams,  1  Walkers  Ch.  (Mich. )  444;  Min- 
ing Co.  V.  Mining  Co.,  116  111.  170;  Butcher  v.  Hobby, 
86  Ga.  198,  22  Am.  St.  Rep.  444;  Everson  v.  McMvllen, 
113  N.  Y.  293,  10  Am.  St.  Rep.  448;  Scott  v.  Dunn,  1 
Dev.  &  Bat.  Eq.  (N.  C.)  425,  30  Am.  Dec.  174  (177- 
182);  Perry  v.  Adams,  98  N.  C.  167,  2  Am.  St.  Rep. 
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362  (329);  Chaife  v.  Oliver,  39  Ark.  531;  Homeopathic 
Mutual  Life  Lis.  Co.  v.  Marshall,  32  N.  J.  Eq.  112; 
Brewer  v.  Noah,  16  R.  I.  458;  Temperance  House  v.  Fowle, 
22  Ore.  303;  French  v.  Orenet,  57  Tex.  273;  Spauldingv. 
Harvey,  129  Ind.  106;  Sheldon  Sub.  Sec.  40,  209. 

Such  being  the  rule  when  no  title  is  conveyed,  or  if 
conveyed  is  se.t  aside,  the  same  rule  applies  in  this  case, 
where  one-third  instead  of  the  entire  property  is  in  ques- 
tion. 

« 

We  think  the  facts  found  by  the  court  fully  sustain 
the  decree  entered,  and  that  there  is  no  error  in  the 
record. 

Judgment  affirmed. 

Filed  Mar.  20, 1806. 


No.  17,186. 

Stbwabt  V.  Thb  Ohicaqo  and  Eastbrn  Illinois  Rail- 
road AND  The  Chicago  and  Indiana  Coal  Railway 
Company. 

Co«TRACT.—Cf  Belease. — Gonaideration,  When  May  Be  Varied  by  Parol. 
— Personal  Injury. — Damages. — Bailroad, — In  the  following  contract : 
"Enow  all  men  by  these  presents,  that'  I,  for  and  in  consideration 
of  the  sam  of  thirty -one  dollars  and  fifty  cents,  to  me  paid  by  the 
Chicago  and  Eastern  Illinois  Railroad  Company,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  release  and  forever  discharge 
*  *  *  [the  said]  railroad  company  from  any  and  all  liability 
for  •  *  •  [setting  forth  the  claim  for  damages  for  personal  in- 
jury] ;  and  I  do  hereby  agree  that  this  release  shall  operate  as  a 
perpetoal  bar  to  any  salt  at  law  or  otherwise  which  I  or  my  heirs 
or  *  *  *  personal  representatives  may  or  can  sastain  by  reason 
of  the  claim  aforesaid" — ^the  consideration  expressed  is  not  con- 
tractual,  bat  is  merely  a  recital  of  the  amount  of  the  consideration, 
and  such  consideration  may  be  varied,  regardless  of  fraad,  by  parol 
evidence,  where  want  of  consideration  is  replied. 
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Plbading. — Beply.—  Want  of  Consideration, — ^That  a  reply  setting  up 
want  of  consideration  is  sufficient,  see  opinion. 

From  the  Clay  Circuit  Court. 

E.  S.  Holliday,  O.  A,  Byrd  and  8.  D,  Coffey ^  for  ap- 
pellant. 

G.  A.  Knight f  W.  H.  Lyford  and  W.  /.  Calhoun^  for 
appellees. 

Hackney,  J. — ^The  appellant  sought  damages  for  per- 
sonal injuries.  To  the  complaint  the  appellees  answered 
that  for  a  consideration  stated  the  appellant  had  re- 
leased and  discharged  the.  appellees  from  all  liability  on 
account  of  the  injuries  complained  of,  and  to  this  answer 
the  appellant  replied  in  two  paragraphs,  to  each  of  which 
the  lower  court  sustained  the  appellee's  demurrer  for  in- 
suflficient  facts.  That  ruling  is  the  only  alleged  error 
presented  by  the  record  and  argument. 

The  release  and  discharge  so  pleaded  was  as  follows: 
"Know  all  men  by  these  presents,  that  I,  for  and  in 
consideration  of  the  sum  of  thirty-one  and  -^^  dollars, 
to  me  paid  by  the  Chicago  and  Eastern  Illinois  Railroad 
Company,  the  receipt  whereof  is  hereby  acknowledged, 
do  hereby  release  and  forever  discharge  the  Chicago  and 
Eastern  Illinois  Railroad  Company  from  any  and  all 
liability  for,  or  from  payment  of,  any  further  sum  or 
sums  of  money  for  and  on  account  of  the  claim  I  have  or 
may  have  against  said  company  being  as  follows:  1891. 
For  injuries  sustained  Thursday,  May  28th,  about  2:30  p. 
M.,  while  in  the  service  of  the  C.  &  E.  I.  R.  R.  Co.  as  car 
repairer  at  Brazil,  Ind.,  by  car  slipping  off  jack  and 
catching  my  left  arm  between  body  of  car  and  truck  of 
same,  mashing  that  member  so  badly  that  amputation 
above  the  elbow  was  necessary.  Half  time  from  June 
1st  to  July  19th,  210  hours,  at  15  cents,  $31.50.  And  I 
do  hereby  agree  that  this  release  shall  operate  as  a  per- 
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petual  bar  to  any  suit  at  law  or  otherwise  which  I  or  any 
of  my  heirs^  executors,  administrators  or  personal  repre- 
sentatives may  or  can  sustain  by  reason  of  the  claim 
aforesaid. 

^'Witness  my  hand  and  seal  {his  15th  day  of  August, 
1891.  H.  B.  Stewart. 


"C.  L.  HiNKLE,        Itttx 

*'W.  B.  McPhail,  /  witnesses. 


97 


The  second  paragraph  of  reply  alleged  that  the  release 
was  executed  without  consideration,  and  the  third  para- 
graph alleged  that  the  $31.50,  stated  in  the  release,  was 
a  voluntary  allowance  by  the  appellee  as  for  half  pay 
for  210  hours  of  service,  and  was  allowed  and  delivered 
to  the  appellant  in  July,  1891;  that  when  he  received 
the  same  he  executed  a  receipt  for  the  same;  that  in 
August,  1891,  one  McPhail,  yard  foreman  for  the  ap- 
pellee, the  officer  under  whom  the  appellant  had  been 
serving,  and  a  man  in  whom  he  had  implicit  confidence, 
stated  to  the  appellant  that  the  receipt  formerly  signed 
bad  been  signed  in  the  wrong  place,  and  that  it  would 
be  necessary  to  sign  another  merely  to  serve  as  voucher 
for  the  money  so  received;  that  the  appellant  was  fifty- 
eight  years  old  and  his  eye-sight  was  so  defective  that 
he  could  not  read  writing  without  glasses,  and  had  no 
glasses  with  him  at  that  time;  that  McPhail  produced  a 
paper  which  he  falsely  and  fraudulently  stated  was  such 
voucher,  and  the  appellant  thereupon  signed  the  same 
without  the  payment  or  promise  of  any  sum  or  thing  of 
value;  that  the  appellant  did  not  and,  for  the  reason 
stated,  could  not  read  the  instrument,  but  trusted  the 
statement  of  said  McPhail  as  to  the  nature  and  charac- 
ter of  the  same,  all  without  knowledge  of  its  true  char- 
acter. 

It  is  further  alleged  that  the  appellant  did  not  learn 
the  contents  of  said  instrument  for  several  months  after 
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he  80  signed  the  same,  and  when  he  did  so  learn,  he  re* 
pudiated  and  disavowed  the  relinquishment  therein 
stated. 

It  is  conceded  that  the  third  paragraph,  omitting  the 
allegations  of  fraud,  is  but  a  special  plea  that  the  release 
was  executed  without  consideration  and  that,  as  such, 
it  must  be  tested  by  the  same  rules  that  are  applicable 
to  the  second  paragraph. 

The  appellant  insists  that  the  consideration,  stated 
upon  the  face  of  the  instrument,  may  be  attacked  by  parol 
evidence,  while  the  appellee  as  earnestly  insists  that  it 
may  not  be  so  attacked  because  the  consideration  so 
stated  is  contractual  and  is  protected  from  attack  by  the 
rule  that  parol  evidence  can  not  be  heard  to  contradict, 
vary  or  amend  the  terms  of  a  written  contract  complete 
upon  its  face. 

To  the  contention  of  the  appellant,  are  cited  cases  hold- 
ing that  as  a  general  rule  the  consideration  expressed  in 
written  contracts  may  be  explained,  varied  and  con- 
tradicted. See  Levering  v.  Shockey,  100  Ind.  558;  Mc-^ 
Mohan  v.  Stewart,  23  Ind.  590;  Thompson  v.  Thompson, 
9  Ind.  323;  Roekhill  v.  Spraggs,  9  Ind.  30;  Everhart  v. 
Puckett,  73  Ind.  409;  Smith  v.  Boruff,  75  Ind.  412;  City 
V.  Cobb,  21  Ind.  492. 

Treating  the  instrument  pleaded  in  bar  of  the  cause  of 
action  as  a  receipt,  the  appellant  urges  the  rule  that  re- 
ceipts may  be  varied  by  parol  evidence.  See  MarkeVs 
Admr.  v.  Spitler^s  Admr.,  28  Ind.  448;  Beedle  v.  State, 
ex  rel.,  62  Ind.  26;  Stewart  v.  Armel,  62  Ind.  593; 
Lapping  v.  Duffy,  65  Ind.  229;  Lash  v.  Rendell,  72  Ind. 
475. 

We  will  consider  the  instrument  as  a  contract,  not 
doubting  that  such  is  its  effect.  Alcorn  v.  Morgan,  77 
Ind.  184;  Munson  v.  Wray,  7  Blackf.  403. 

None  of  the  general  rules  suggested  are  denied,  but 
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all  are  conceded  by  the  parties  and  the  issue  is  narrowed 
to  the  correct  application  of  these  rules.  If  the  consid- 
eration, as  stated  in  the  instrument  in  review,  is  con- 
tractual the  appellee's  view  of  the  case  and  the  ruling  of 
the  circuit  court  must  be  affirmed,  if  not  the  judgment 
must  be  reversed. 

In  Pickett  v.  Oreerif  120  Ind.  584,  in  speaking  of  the 
rule  that  the  consideration  expressed  in  a  writing  may 
be  varied  or  contradicted  by  parol  this  court  has  said: 
"The  reason  generally  given  for  the  rule  is,  that  the  lan- 
guage with  reference  to  the  consideration  is  not  con- 
tractual; it  is  merely  by  way  of  recital  of  a  fact,  viz.,  the 
amount  of  the  consideration,  and  not  an  agreement  to 
pay  it,  and  hence  such  recitals  may  be  contradicted." 

Referring  to  the  general  rule  that  parol  evidence  can 
not  be  admitted  to  contradict  the  terms  of  a  written  con- 
tract, it  was  there  further  said  that  **out  of  this  grows 
the  exception  to  the  rule  first  above  stated,  that  where 
the  contract  is  complete  upon  its  face,  a  stipulation  as  to 
the  consideration  becomes  contractual,  and  where  there 
is  either  a  direct  and  positive  promise  to  pay  the  consid- 
eration named,  or  an  assumption  of  an  encumbrance  on 
the  part  of  a  grantee  in  a  deed  which  becomes  binding 
upon  its  acceptance,  then  the  ordinary  rules  with  refer- 
ence to  contracts  apply,  and  the  consideration  expressed 
can  no  more  be  varied  by  parol  than  any  other  portion 
of  the  written  contract." 

In  our  judgment,  the  consideration  expressed  in  the 
writing  before  us  is  not  contractual,  but  is  manifestly  a 
recital  of  the  amount  of  the  consideration.  It  includes 
no  agreement  to  pay  or  assume  any  sum  or  liability.  It 
may  be  considered  apart  from  the  obligations  of  the  ap- 
pellant, and  its  statement  was  not  essential  to  the  valid- 
ity of  such  obligations,  but  it  might  have  been  estab- 
lished by  parol.     We  have  no  doubt  that  the  cases, 
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correctly  applying  the  rule  that  no  parol  inquiry  may  be 
made  into  the  consideration  expressed,  are  those  where 
the  consideration  consists  in  the  performance  of  some 
duty  which  is,  by  the  terms  of  the  writing,  undertaken 
on  the  one  side  for  the  benefit  of  the  other.  Such  duties 
can  not  be  diminished  or  enlarged  by  parol.  As  we  have 
said,  the  consideration  of  the  contract  before  us  involves 
the  performance  of  no  duty.  The  contract  recites,  as  a 
consideration  for  the  relinquishment  therein  stated,  the 
payment  to  the  appellant  of  a  sum  of  money. 

If  this  recital  is  false,  the  same  right  exists  to  prove 
that  fact  by  parol,  as  exists  in  any  possible  case,  where 
the  consideration  alone  of  a  contract. may  be  attacked  by 
parol.  Under  the  second  paragraph  of  reply,  it  may  be 
proven  that  no  sum  whatever  was  received,  and  uiider 
the  third  paragraph,  it  may  be  proven  that  a  sum  was 
received,  not  at  the  time  of,  or  as  the  consideration  for, 
the  execution  of  the  instrument,  but  at  another  time, 
though  falsely,  and  colorably  carried  into  the  instru- 
ment. 

Our  view  of  either  paragraph  does  not  involve  the  alle- 
gations of  fraud  pleaded  in  the  third  paragraph  of  reply. 
We  do  not  deem  the  element  of  fraud  as  essential  to  the 
sufficiency  of  the  pleading  as  denying  the  existence  of  a 
valuable  consideration,  to  support  the  relinquishment. 
Considered  only  as  alleging  such  fraud  in  the  procurement 
of  the  signature  as  would  avoid  the  contract,  we  doubt 
its  sufficiency.  It  does  not  allege  that  the  original  in- 
strument signed  did  not  contain  a  similar  relinquish- 
ment or  that  the  present  instrument  differs  from  the 
original;  there  is  no  allegation  that  the  appellant  was 
deceived  or  overreached  in  the  execution  of  the  first  in- 
strument. 

It  does  not  allege  that  the  appellant  asked  to  have  the 
instrument  read  to  him,  while  it  appears  from  the  plead- 
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ing,  that  an  attesting  witness,  in  addition  to  McPhail,  was 
present^  nor  is  it  alleged  that  it  would  have  been  of  the 
slightest  inconvenience  to  him  to  have  had  it  read  by 
some  one  other  than  such  witness  and  McPhail. 

The  alleged  false  statement  of  McPhail  was  in  naming 
the  instrument  a  voucher  for  the  money  previously  paid. 
The  instrument  is  of  the  character  of  a  voucher  and 
can  hardly  be  said  to  have  been  falsely  named  by  Mc- 
Phail. See  Miller  v.  Powers,  119  Ind.  79;  Robinson  v. 
Glass,  94  Ind.  211;  American  Ins.  Co.  v.  McWhorter,  78 
Ind.  136;  Davis  v.  Fearis,  Ext.,  52  Ind.  128;  Nebeker  v. 
Gutsinger,  48  Ind.  436;  Bacon  v.  Markly,  46  Ind.  116. 

In  these  cases  it  is  held  that  one  contracting  party  may 
not  repose  a  blind  confidence  in  the  other,  but  must  use 
reasonable  diligence  to  ascertain  for  himself  the  facts 
upon  which  he  acts. 

Appellees'  learned  counsel  suggest  that  the  third  reply 
should  have  alleged  a  return  of  the  money  received.  If, 
as  alleged,  the  money  received  was  a  previous  donation 
and  in  no  way  supplied  the  consideration  for  the  release, 
there  was  no  duty  to  return  it  any  more  than  to  have  re- 
turned previous  earnings. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  overrule  the  appellees'  demurrer  to  the  sec- 
ond and  third  of  appellant's  replies. 

Filed  April  2,  1895. 
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No.  17.057. 

BoNBBRAKB  t;.  Thb  Board  of  Oommisbionsbs  of  Hunt- 
ington County. 

Pleading. — Overruling  Demurrer  to  Paragraph  of  Answer, — Harmless 
Error. — Where  a  paragraph  of  answer  amoants  to  but  a  denial  of  a 
corresponding  allegation  of  the  complaint,  it  is  harmless  error  to 
overrale  a  demarrer  to  it,  where  the  same  facts  are  provable  under 
the  general  denial,  which  is  pleaded. 

Evidence. — Expert  Testimony. — Bridge. — Personal  Injury, — ^In  an  ac- 
tion for  injuries  sustained  by  reason  of  a  defective  bridge,  experi- 
enced bridge  builders  who  had  made  an  examination  of  the  bridge 
immediately  after  the  accident,  may  state  whether,  in  their  opinion, 
if  the  bridge  so  made  had  been  kept  in  repair  it  would  have  safely 
borne  the  load  placed  upon  it,  which  would  have  tended  to  show  its 
condition  at  the  time  of  the  accident. 

Dbmurreb  to  Evidence.— /n/ercnc€«. — A  party  demurring  to  evidence 
admits  every  inference  and  conclusion  that  may  rightfully  and 
reasonably  be  drawn  therefrom. 

Bbidoe. — County  Bridge. — A  bridge  built  by  a  township  trustee  over  a 
creek  which  had  been  straightened  and  used  also  for  a  ditch  for 
drainage  is  a  bridge  which  the  county  is  required  to  keep  in  repair. 

Same. —iJcpair  of. — Notice  that  Materials  of  Which  it  is  Constructed  Will 
Decay. — ^Those  whose  duty  it  is  to  keep  bridges  in  repair  must  take 
notice  of  the  liability  of  wood  and  other  materials  of  which  they  are 
composed  to  decay  and  wear  out. 

Same. — Presumption  as  to  Use  of. — Traction  Engine.  -A  bridge  must  be 
held  to  have  been  built  in  anticipation  that  traction  engines  will 
be  taken  over  it,  where  such  engines  were  in  use  in  the  neighbor- 
hood for  many  years  previous  to  its  construction. 

From  the  Whitley  Circuit  Court. 

R.  A.  Kaufman f  T.  R.  Marshall  and  (7.  W.  Watkins, 
for  appellant. 
L.  P.  Milligan  and  S.  E.  Cook,  for  appellee. 

Howard,  J. — ^This  was  an  action  for  damages,  brought 
by  the  appellant  against  the  appellee  for  injuries  alleged 
to  have  been  caused  by  the  breaking  down  of  a  bridge 
in  Huntington  county. 
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On  change  of  venue  to  the  court  below,  there  was  a 
trial  resulting  in  a  verdict  for  $7,000,  in  favor  of  the 
appellant. 

A  new  trial  being  awarded,  the  honorable  judge  below 
was  called  to  try  the  cause,  which  was  again  submitted 
to  a  jury.  After  the  appellant,  plaintiff  on  the  trial, 
had  submitted  his  evidence,  the  appellee,  defendant  be- 
low, demurred  thereto,  which  demurrer  was  sustained  by 
the  court,  and  judgment  for  costs  was  entered  against  the 
appellant. 

The  errors  alleged  and  discussed  on  this  appeal,  are: 

1.  The  overruling  of  appellant's  demurrer  to  the 
second  paragraph  of  the  answer. 

2.  The  exclusion  of  certain  testimony  offered  by  the 
appellant. 

3 .  The  sustaining  of  appellee 's  demurrer  to  appellant '  s 
evidence. 

It  was  alleged  in  the  complaint  that  the  bridge  which 
had  broken  down  and  thus  caused  appellant's  injury, 
''was  a  bridge  across  Clear  creek,  which  it  was  the  duty 
of  said  county  to  maintain  and  keep  in  repair." 

In  the  second  paragraph  of  the  answer,  to  which 
appellant  contends  a  demurrer  was  improperly  over- 
ruled, it  was  averred,  "that  the  bridge  or  culvert  com- 
plained of,  was  not  a  bridge  or  structure  which  spanned 
a  watercourse  with  defined  bed  and  banks ;  but  was  a 
small  bridge  or  culvert  made  to  carry  the  surface  water 
from  said  road  away  from  it  after  heavy  rains." 

We  do  not  think  that  appellant  suffered  from  the  rul- 
ing complained  of.  The  averment  in  the  paragraph  of 
answer  was  but  a  denial  of  the  corresponding  allegation 
of  the  complaint,  and,  since  the  general  denial  was  also 
pleaded,  any  fact  which  might  be  proved  under  the 
special  answer  niight,  in  case  the  demurrer  were  sus- 
tained, be  proved  quite  as  well  under  the  general  denial. 
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The  evidence,  as  to  the  exclusion  of  which  complaint 
is  made,  consisted  of  certain  expert  testimony,  the  ob- 
ject of  which  was  to  show  that  if  the  bridge  had  been 
kept  in  good  repair,  as  originally  built,  it  would  have 
safely  sustained  a  much  larger  load  than  that  under 
which  it  broke  down.  We  think  this  testimony  should 
have  been  admitted  for  that  purpose.  The  witnesses 
were  experienced  bridge  builders  and  had  made  exami- 
nation of  the  bridge  immediately  after  the  accident. 
First  detailing  to  the  jury  their  observations  and  de- 
scribing the  kind  of  bridge  they  found,  and  its  plan  of 
construction,  they  might  certainly  be  allowed  to  state 
whether,  in  their  opinion,  if  the  bridge  so  made  had 
been  kept  in  repair,  it  would  have  safely  borne  the  load 
placed  upon  it.  That  would  have  tended  to  show  its 
condition  at  the  time  of  the  accident. 

Witnesses  are  not  allowed  to  give  their  opinions  in 
matters  of  which  the  jury  can  judge  quite  as  well  as 
they;  but  when  a  witness  has  been  shown  to  be  an  ex- 
pert, and  when  he  states  the  facts  upon  which  he  bases 
his  conclusions,  his  opinions  may  certainly  be  given  for 
the  information  of  the  jury.  The  jury  will,  of  course, 
judge  of  the  force  and  weight  of  such  evidence  as  of 
any  other.  Eggers  v.  Eggers,  57  Ind.  461,  7  Am.  & 
Eng.  Encyc.  Law,  490-516. 

In  demurring  to  appellant's  evidence  the  appellee  ex- 
pressly admitted  ''all  the  facts  stated  by  the  witnesses,' 
hereinbefore  set  out,  and  every  inference  and  conclusion 
that  may  rightfully  and   reasonably  be  drawn  there- 
from." 

An  examination  of  the  evidence  adduced  by  the  ap- 
pellant, taken  in  connection  with  the  admission  thus 
made,  being  likewise  the  admission  implied  in  law  in 
case  of  demurrer  to  evidence,  leads  to  the  opinion  that 
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damage  is  shown  to  appellant,  without  his  fault,  and  by 
reason  of  the  negligence  of  appellee. 

One  McEnderfer,  with  his  engineer  and  assistant,  and 
accompanied  by  appellant,  who  was  there  by  invitation, 
took  his  traction  engine  and  tank  cart  upon  the  bridge 
in  question — the  four  men  riding — when  the  bridge  gave 
way  and  the  appellant  was  caught  and  injured  between 
the  tank  and  engine  as  they  went  down. 

The  bridge  was  upon  a  public  highway  and  had  been 
built  by  the  township  trustee  about  seven  years  previous 
to  the  accident.  There  had  been  a  former  bridge  at  that 
point.  The  bridge  was  over  a  branch  of  Clear  Creek, 
a  running  stream.  Some  time  before,  by  petition,  the 
stream  had  been  straightened  and  ''a  ditch  made  out  of 
it." 

For  seven  or  eight  years  before  the  bridge  in  question 
was  built,  traction  engines  had  been  used  for  threshing 
grain  in  that  neighborhood  and  had  been  taken  over  the 
highways  and  bridges.  This  engine  and  tank  had  gone 
over  the  bridge  several  times  during  the  three  years  pre- 
vious and  had  gone  over  it  the  day  before  the  accident. 

The  bridge  was  supported  by  oak  stringers  two  inches 
thick  by  eight  or  nine  inches  wide,  originally  set  upon 
their  edges  upon  wooden  supports  at  either  end.  An  ex- 
amination, made  after  the  accident,  showed  that  the 
stringers  had  become  somewhat  decayed,  and  the  nails 
in  the  planks  above  become  rusted  and  loosened  in  the 
decayed  timber.  By  want  of  proper  bracing  and  by 
loosening  of  the  end  connections  the  stringers  had 
partly  turned  sidewise,  so  that  the  weight  of  the  load  on 
the  bridge  did  not  rest  directly  on  the  edges,  but  partly 
on  the  sides  of  the  stringers,  and  the  load  pressed  them 
down  until  some  of  them  broke  and. the  bridge  gave 
way. 

Vol.  141—5 
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Neither  appellant  nor  any  of  those  upon  the  engine 
and  tender  knew  of  the  dangerous  condition  of  the 
bridge. 

The  board  of  county  commissioners,  at  a  regular  ses- 
sion, held  about  five  months  previous  to  the  accident, 
had  been  petitioned  to  erect  a  new  bridge  in  the  place, 
the  present  bridge  being  claimed  to  be  unsafe ,  but  they 
had  replied,  "that  they  couldn't  build  bridges  at  every 
place  in  the  county;  that  they  thought  the  trustee  ought 
to  fix  that  matter.'' 

One  of  the  contentions  is  that  the  evidence  shows  that 
the  bridge  was  one  which  the  county  was  not  required 
to  keep  up ;  that  it  was  over  a  ditch  and  not  a  running 
stream.  Several  witnesses  testified  that  the  watercourse 
was  a  running  stream,  a  branch  of  Clear  creek;  and  that 
it  was  only  made  into  a  ditch  by  public  proceedings  for 
the  straightening  of  the  stream.  Taking  the  evidence 
most  strongly  in  favor  of  the  appellant,  as  we  must  in 
3ase  of  demurrer,  we  think  the  bridge  was  one  which 
the  county  was  by  law  required  to  keep  in  repair. 

In  the  Board,  etc.,Y.  Bailey y  122  Ind.  46,  Mitchell,  J., 
in  speaking  for  the  court,  said :  "We  do  not  mean  to  say 
that  the  power  and  duty  of  county  commissioners  in  re- 
spect to  the  erection  and  repair  of  bridges  is  necessarily 
confined  to  structures  over  natural  watercourses  and 
flowing  streams,  but  their  duties  relate  to  the  erecting 
and  keeping  in  repair  of  bridges  over  permanent  water- 
courses, either  natural  or  artificial,  or  over  lakes,  ponds, 
or  more  or  less  permanent  and  continuous  bodies  of 
water  which  obstruct  the  convenient  use  of  a  highway 
for  public  travel."  See,  also,  Board  etc.f  v.  Wagner, 
Admr.,  138  Ind.  609. 

That  the  commissioners  were  mistaken  in  supposing 
that  the  county  was  not  liable  for  the  condition  of  the 
bridge,  for  the  reason  that  it  had  been  built  by  the  town- 
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ship  trustee,  is  clear  from  our  decisions.  Board,  etc.,  v. 
Arnett,  116  Ind.  438. 

While  it  may  be  that  the  bridge  was  originally  con- 
structed of  sufficient  strength  to  withstand  the  loads 
which  might  properly  be  taken  over  it  in  public  travel, 
yet  it  has  been  frequently  decided  that  those  who  are  re- 
quired to  keep  such  structures  in  repair  must  take  notice 
of  the  liability  of  wood  and  other  materials  of  which 
they  are  composed  to  rot  or  rust  and  wear  out  or  decay. 
This  bridge  had  been  erected  about  seven  years,  and  the 
supports  were  laid  directly  in  the  earth,  where  the  decay 
must  be  more  rapid  than  usual.  See  Board,  etc, ,  v.  Grevis- 
ton,  Admr,,  133  Ind.  39.  Not  only  the  petition,  therefore, 
asking  for  a  new  bridge  by  reason  of  the  unsafe  condition 
of  the  bridge  in  question,  but  also  the  time  it  had  been  built 
and  the  manner  of  its  structure,  constituted  notice  to  the 
appellee  of  its  dangerous  character. 

It  appears  that  for  many  years  previous  to  the  con- 
struction of  this  bridge,  traction  engines  were  in  use  in 
the  neighborhood;  so  that  the  bridge  must  be  held  to 
have  been  built  in  anticipation  of  the  taking  of  such 
engines  over  it.  Board,  etc.,  y-  Chipps,  Admr.,  131  Ind. 
56. 

We  are  therefore  of  opinion  that  the  demurrer  to  the 
evidence  should  have  been  overruled.  Considering  this 
ruling,  and  also  the  ruling  on  the  exclusion  of  evidence, 
we  think  that  justice  may  best  be  done  by  awarding  a 
new  trial. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

illed  April  9, 1096. 
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OF  Commissioners  op  Parke  County. 

Former  Adjudication. — Judgment  of  Board  of  Cofnmissioners  Unap^ 
pealed  from. — Action  in  Circuit  Court. — At  a  time  when  no  court 
coald  have  jarisdiction  of  a  claim  against  a  county,  except  on  ap- 
peal from  the  decision  of  the  board  of  commissioners,  an  answer 
to  an  action  on  such  a  claim  in  the  circuit  court,  that  previous  (giv* 
ing  the  date)  to  the  commencement  of  this  action,  plaintiff  pre- 
sented and  filed  with  the  county  auditor  of  said  county  its  claim 
against  defendant  for  117,886.05 ;  that  the  same  was  duly  presented 
to  the  board  of  commissioners ;  that  the  claim  was  considered  by 
the  commissioners,  and  they  rendered  their  decision  and  entered  of 
record  their  judgment  disallowing  the  same,  and  taxed  the  costs  to 
appellant,  from  which  decision  and  judgment  no  appeal  was  ever 
ever  taken,  and  the  same  remains  in  full  force  and  effect ;  and  that 
the  same  was  rendered  on  the  same  and  identical  claim  and  cause 
of  action  sued  on  in  the  complaint  in  this  action,— constitutes  a  good 
answer  in  bar  of  the  action,  on  the  ground  of  former  adjudication. 

From  the  Vigo  Superior  Court. 

J.  Morris,  R.  C.  Bell,  J,  M.  Barrett,  S.  L,  MorriSy 
T.  W,  Rice  and  J.  8.  Johnson,  for  appellant. 

D.  H,  Maxwell,  H.  Maxwell^  G.  McNutt  and  J.  O.  Mc- 
Nutt,  for  appellee. 

Olds,  J. — ^This  cause  has  been  in  this  court  once  before. 
115  Ind.  234. 

The  complaint  is  substantially  the  same  as  on  the 
former  appeal.  It  alleges  that  on  the  11th  day  of  De- 
cember, 1880,  and  prior  thereto,  appellee  had  been  en- 
•  gaged  in  erecting  and  constructing  a  court  house  and 
jail  at  Rockville,  for  which  plans  and  specifications  had 
been  made  and  adopted;  that  the  letting  of  the  contract 
liad  been  all  done  in  conformity  with  law,  and  one 
Myers,  defendant  in  the  case,  was  the  lowest  bidder  for 
the  work  and  materials;  that  he  entered  into  the  contract 
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as  required  by  law,  and  gave  bond;  that  said  Myers  sub- 
let portions  of  the  work;  that  prior  to  the  commencement 
of  the  work  he  had  entered  into  a  contract  with  appel- 
lant to  furnish  all  materials,  and  perform  all  labor  neces- 
sary to  put  in  place  in  the  building  the  boilers  and 
other  work  denominated  iron  work,  for  $32,071.19,  and 
appellant  had  performed  a  portion  of  its  work,  and  had 
been  paid  part  of  the  same;  that  on  December  11,  1880, 
Myers  abandoned  the  work,  and  refused  to  perform  his 
contract  with  appellee  or  appellant;  that  at  the  time 
there  was  a  large  sum  due  appellant  from  Myers,  which 
was  unascertained;  that  Myers  was  insolvent;  that 
the  work  remaining  to  be  done  to  complete  the  con- 
tract between  appellant  and  Myers  at  the  contract  price, 
would  amount  to  $11,500;  that  by  the  terms  of  said 
contract  between  appellee  and  Myers,  it  was  provided 
that  if  he  should  abandon  his  work  on  said  buildings, 
the  board  should  have  the  right  itself  to  proceed  to  com- 
plete the  work  on  such  terms  as  it  could  obtain,  and  hold 
his  sureties  therefor;  that  the  contract  also  provided, 
that  if  Myers  failed  to  pay  money  due  for  materials  or 
labor  the  board  should  have  the  right  to  pay  the  same 
and  charge  it  as  a  payment  on  the  contract;  that  upon 
Myers'  default  the  board  declared  the  contract  for- 
feited, and  determined  to  complete  it  under  the  contract, 
and  hold  his  sureties;  that  at  the  time  appellee  so 
determined,  the  price  of  iron  had  advanced  more  than 
100  per  cent.,  and  if  appellee  bought  from  any  others 
than  appellant  it  would  have  to  pay  such  advance ;  that 
appellant  at  the  time  had  the  iron  and  was  willing  to 
furnish  it  to  appellee  at  the  reduced  price,  in  considera- 
tion that  the  full  price  at  which  it  (appellant)  agreed  to 
furnish  it  to  Myers  could  be  secured  to  it,  including  the 
sum  due  and  unpaid  from  Myers,  and  which  had  not 
been  ascertained ;   that  thereupon  appellee  entered  into 
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negotiations  to  get  appellant  to  furnish  all  the  iron  work 
under  the  contract,  and  the  same  resulted  in  a  proposi- 
tion on  appellant's  part  to  do  it;  the  board  to  be  respon- 
sible for  amounts  due  and  to  become  due  on  his  contract, 
which  proposition  was  accepted,  appellant,  however,  to 
obtain  judgment  liens  against  Myers  and  the  board,  and 
thereby  enable  appellee  to  hold  Myers  and  his  bonds- 
men. The  complaint  then  avers  full  performance  and 
acceptance  of  the  work;  also  that  there  was  due  on  De- 
cember 20,  1880,  $10,000,  and  that  the  work  thereafter 
done  amounted  to  $17,000;  that  the  board  took  posses- 
sion of  the  buildings  and  have  ever  since  occupied  them, 
and  that  said  amounts  are  all  due  and  unpaid. 

The  appellee  filed  a  motion  to  strike  out  all  those  por- 
tions of  the  complaint  which  seek  to  recover  the  indebt- 
edness of  Meyers  to  the  appellant  under  the  original  con- 
tract, and  the  court  sustained  the  motion,  and  this  rul- 
ing is  assigned  as  error.  This  ruling  is  in  harmony 
with  the  decision  in  this  case  on  the  former  appeal,  115 
Ind.  234.  On  that  appeal  it  was  expressly  held  that  the 
appellant  could  not  recover  for  the  indebtedness  due 
from  Meyers,  the  payment  of  which  is  alleged  to  have 
been  assumed  by  the  appellee.  The  court  said:  "The 
commissioners  had  no  power  to  assume  an  indebtedness 
due  the  appellant  from  the  contractor,  and  so  far  its 
contract  can  not  be  enforced,  nor  has  the  county  come 
under  any  equitable  obligation  to  pay  the  amount  due 
for  work  done  by  the  contractor.*' 

It  appears,  according  to  the  alleged  contract,  that  the 
county  received  the  benefit  of  a  reduced  price  for  the 
material  furnished  and  work  done  after  Mvers  abandoned 
the  contract  and  the  commissioners  assumed  the  control 
of  the  work  on  account  of  their  agreement  to  assume  and 
pay  the  balance  due  the  appellant  from  Myers  and  carry 
out  the  contract  as  made  with  Myers,  and  it  would  be  in- 


NOVEMBER  TERM,  1894.  71 

Baas  Foandry  and  Machine  Works  v.  Board  of  Comm'rs  of  Parke  Co. 

equitable  to  enforce  the  contract  against  the  appellant, 
in  so  far  as  it  related  to  the  work  done  for  the  commis- 
sioners and  to  hold  it  invalid  and  nonenforceable  in  so 
far  as  it  relates  to  the  payment  of  the  balance  due  for 
work  done  upon,  and  materials  used  in,  tlie  building  un- 
der the  contract  with  Myers.  As  it  would  appear  from 
the  averments  of  the  complaint,  that  the  appellant  only 
agreed  to  furnish  the  materials  and  do  the  work  for  the 
commissioners  necessary  to  complete  the  building  at 
such  reduced  price  and  for  less  than  the  materials  and 
work  were  in  fact  worth  at  that  time,  in  consideration 
that  such  balance  due  from  Myers  should  be  paid,  that  the 
agreement  to  pay  said  sum  entered  into  and  was  a  part 
of  the  consideration  to  furnish  the  remainder  of  the  ma- 
terials and  do  the  remainder  of  the  work  at  such  reduced 
price.  This  seems  to  have  been  the  theory  of  the  court 
in  rendering  the  former  opinion,  for  it  is  there  held  that 
the  county  is  liable  for  the  actual  and  reasonable  value 
of  the  work  done  and  materials  furnished  at  the  request 
of  the  board  of  commissioners. 

The  court  says:  ''But,  in  respect  to  work  actually 
furnished  for  the  county,  at  the  request  of  the  commis- 
sioners, the  county  is  at  least  liable  to  pay  the  actual  and 
reasonable  value  of  the  labor  and  materials  furnished, 
and  for  the  money  expended  in  constructing  public 
buildings,  which  the  county  has  accepted  and  which  it 
is  using  and  enjoying." 

The  appellee  answered,  alleging  that  on  the  4th  day 
of  September,  1882,  the  appellant  presented  and  filed 
with  the  auditor  of  Parke  county  its  claim  against  the 
appellee  for  $17,886.05;  that  on  the  6th  day  of  Sep- 
tember, 1882,  said  claim  was  presented  by  said  county 
auditor  to  the  appellee  board  of  commissioners;  that  the 
claim  was  considered  by  the  commissioners  and  they 
rendered  their  decision  and  entered  of  record  their  judg- 
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ment  disallowing  the  same  and  taxed  the  costs  to  the  ap- 
pellant; that  from  such  decision  and  judgment  no  appeal 
was  ever  taken,  and  the  same  remains  in  full  force  and 
effect,  further  alleging  fully  that  the  same  was  rendered 
on  the  same  and  identical  claim  and  cause  of  action 
sued  on  in  the  complaint  in  this  action. 

To  this  answer  a  demurrer  was  filed  by  the  appellant 
for  want  of  facts,  which  was  overruled  and  exceptions 
taken.  The  appellant  refusing  to  plead  further,  judgment 
was  rendered  for  appellee.  The  ruling  on  the  demurrer 
to  the  answer  is  assigned  as  error.  It  is  suggested  that 
the  answer  is  defective  because  it  does  not  allege  that  the 
parties  are  the  same,  but  we  think  this  objection  is  not 
tenable.  We  think  the  answer  contains  the  necessary 
averments  to  make  it  good  if  the  adjudication  by  the 
board  of  commissioners  is  a  bar  to  the  action;  that  is 
to  say,  if,  under  the  laws,  the  appellant  was  required  to 
present  his  claims  to  the  board,  and,  if  disallowed  his 
only  remedy  was  by  appeal  and  not  by  an  independent 
action  in  the  circuit  court,  and  such  we  think  to  be  the 
requirements  of  the  law.  On  the  former  appeal  in  this 
case,  it  was  held  that  parties  are  required  to  present  their 
claims  to  the  respective  boards  of  commissioners  before 
bringing  suit.  This  suit  was  commenced  prior  to  the  law 
of  1885,  and  is  governed  by  the  law  of  1879,  providing  that 
no  court  should  have  jurisdiction  except  on  appeal  from 
the  decision  of  the  board  of  commissioners.  Maxwell  v. 
Boardy  etc.,  119  Ind.  20. 

The  county,  represented  by  the  board  of  commis- 
sioners, is  the  real  party  in  interest.  The  purpose  of 
the  filing  of  the  claim  before  the  board  of  commissioners 
was  to  recover  the  claim  from  the  county,  and  that  is 
the  purpose  and  object  of  this  suit,  and  the  question  is 
res  jvdicata  and  can  not  be  amended  by  making  Myers  a 
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party  to  this  suit.     Faust  v.  BaumgartneTj  113  Ind.  139; 

SUUe^  ezrel.y  v.  Krug,  94  Ind.  366. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  24, 1893;  petition  for  a  rehearing  overraled  Apr.  5, 1895. 


No.  16,271. 

The  Ohio  and  Mississippi   Railway  Company  v. 

Early,  Administratrix. 

Bailroad. — Injured  Employe. — Medical  and  Surgical  Assistance. — In- 
sufficiency of  Evidence. — Verdict. — ^That  the  evidence  is  not  sufficient 
to  support  the  verdict  in  an  action  seeking  to  recover  damages  on  the 
ground  of  negligence  of  the  railway  company  in  failing  to  furnish 
medical  and  surgical  assistance  to  one  of  its  employes  receiving  a 
dangerous  injury  while  engaged  in  the  line  of  his  duty  as  such  serv- 
ant, see  opinion. 

Same. — Injured  Employe. — Duty  to  Furnish  Medical  and  Surgical  Aid. — 
Bight  of  Employe  to  Select  Time,  Place  and  by  Whom  He  vHll  be 
Treated.— W?ien  Bailroad  Company* s  Duty  Ceases. — ^The  duty  of  the 
railway  company  to  furnish  medical  and  surgical  assistance  to  in- 
jured employes  does  not  clothe  the  master  with  the  power  to  dictate 
to  the  injured  servant  what  particular  physician  or  surgeon  shall 
treat  him ;  nor  does  it  deprive  such  injured  servant  of  the  right  of 
making  a  conscious  and  deliberate  choice  while  in  the  possession  of 
his  mental  faculties,  of  the  time,  place,  and  person  by  whom  he  will 
be  treated.  And  if  the  master  promptly  places  before  such  injured 
servant  ample  medical  and  surgical  assistance,  ready  to  meet  the 
emergency,  which  he  declines,  then  such  emergency  has  ceased, 
and  the  duty  with  it.  And  if  the  choice  thus  made  by  the  servant 
in  the  conscious  exercise  of  his  own  free  will  results  in  a  mistake, 
the  company  is  not  liable,  because  the  duty  ceased  With  the  expira- 
tion of  the  emergency. 

From  the  Jackson  Circuit  Court. 

E.  Barton,  H.  D.  McMullen,  W.  R.  Johnson  and  H.  R. 
McMullen,  for  appellant. 

W.  K.  Marshall,  J.  A.  Zaring,  M.  B.  Hottell,  B.  K. 
Elliott  and  W.  F.  Elliott,  for  appellee. 
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McCabb,  C.  J. — This  was  a  suit  by  the  appellee  against 
the  appellant  to  recover  damages  for  alleged  negligence 
in  the  appellant  causing  the  death  of  her  intestate,  Em- 
met Early. 

A  trial  of  the  issues  formed  upon  the  complaint  re- 
sulted in  a  verdict  and  judgment  against  appellant,  over 
its  motion  for  a  new  trial,  for  |5,000. 

The  important  and  controlling  question  in  the  case  is 
whether  the  evidence  is  sufficient  to  support  the  verdict. 

It  appears  that  on  the  5th  day  of  December,  1887,  the 
decedent  was  in  the  employment  and  service  of  appel- 
lant, in  the  capacity  of  a  brakeman  on  one  of  appellant's 
freight  trains  running  eastward  through  the  county  of 
Jennings,  on  appellant's  railroad,  and  while  in  said  em- 
ployment and  service,  and  in  the  line  of  his  duty,  he 
was  required  to  couple  a  part  of  said  freight  train  to  a 
car  standing  on  a  side  track  of  said  railroad  at  Butler- 
ville,  in  said  county  of  Jennings,  loaded  with  heavy  logs, 
so  that  the  ends  projected  over  and  beyond  the  end  of 
said  car,  so  as  to  make  it  necessary  for  said  decedent  to 
stoop  down  in  order  to  make  said  coupling,  and  to  get  to 
the  place  of  making  said  coupling  said  decedent  had  to 
run  along  by  the  side  of  the  moving  part  of  said  train  as 
it  approached  said  car,  and  in  stooping  down  to  get  to 
said  coupling  apparatus  he  was  tripped  and  fell,  and  the 
wheels  of  the  moving  car  ran  over  him  and  broke  the 
bones  of  his  leg  and  lacerated  the  flesh,  muscles  and 
veins  of  his  leg  so  that  the  blood  flowed  from  said  wound 
in  large  quantities;  that  said  wounds  and  flow  of  blood 
therefrom  was  in  such  quantity  that  it  created  a  sudden 
emergency  that  required  the  immediate  attention  and 
service  of  a  physician  and  surgeon  to  treat  and  dress 
said  wounds  and  stop  said  flow  of  blood;  that  there  were 
two  physicians  and  surgeons,  competent  and  skillful,. 


NOVEMBER  TERM,  1894.  75 

Ohio  and  Mississippi  Railway  Company  v.  Early,  Administratrix. 


residing  at,  and  practicing  their  profession  at,  said  town 
of  Butlerville. 

The  uncontroverted  evidence  shows  that  the  car  wheel 
passed  over  the  decedent's  leg  below  the  knee,  mashing 
it  and  breaking  the  bones  and  so  mangling  it  that  am- 
putation, had  he  lived,  would  have  been  necessary.  The 
employes  of  the  appellant  in  charge  of  the  train  con- 
sisted of  a  conductor,  engineer,  fireman,  and  two  brake- 
men,  and  the  decedent.  Early,  being  one  of  them,  the 
conductor  being  the  highest  in  authority  of  any  employe 
or  agent  present  on  that  occasion.  The  fireman  was 
among  the  first  to  reach  decedent  after  his  injury;  the 
other  brakeman  and  several  citizens  of  Butlerville  came 
at  once  to  lend  assistance,  and  with  his  leg  bleeding  all 
the  time  he  was  carried  to  a  shop  in  the  vicinity  and 
placed  upon  a  lounge  therein.  The  conductor  being  at 
the  caboose,  some  distance  from  the  place  of  the  acci- 
dent, a  boy  who  saw  it  ran  to  him  and  told  him  of  it, 
and  as  the  two  were  running  back  the  conductor  in- 
quired for  a  surgeon.  By  this  time  Early  had  been 
picked  up  and  carried  to  the  shop.  The  conductor  asked 
some  of  the  boys  two  or  three  times  to  run  and  get  a 
physician,  quick,  as  they  were  entering  the  shop  with 
the  wounded  man.  Dr.  Nelson,  one  of  the  physicians 
resident  in  Butlerville,  arrived  and  went  into  the  shop 
with  the  crowd.  A  boy  had  gone  for  him,  and  as  soon 
as  he  got  into  the  shop  the  conductor  inquired  whether 
he  was  a  surgeon.  Dr.  Nelson  took  temporary  charge  of 
the  case,  but  he  had  no  surgical  instruments.  Dr.  Ken- 
drick,  the  only  other  surgeon  in  Butlerville,  arrived  very 
soon.  Up  to  this  time  the  only  employe  of  the  appel- 
lant, other  than  the  freight  train  crew  mentioned,  that 
had  knowledge  of  the  accident,  was  the  local  station 
agent.  Butlerville  was  not  a  telegraph  station,  the  near- 
est telegraph  office  being  Nebraska,  four  miles  east.  The 
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train  and  crew  remained  about  twenty  minutes  or  half 
an  hour  after  the  accident,  and  being  obliged  to  get  their 
train  out  of  the  way  of  a  west  bound  passenger  train, 
due  in  a  short  time,  proceeded  on  east  with  their  train. 
Early  did  not  want  them  to  leave  him  there,  and  begged 
them  not  to  do  so,  but  the  conductor  told  him  they  would 
have  to  go, and  that  at  Nebraska  they  would  telegraph  some 
one  for  a  doctor.  Dr.  Nelson  had  told  the  conductor  that 
he  had  not  the  necessary  instruments  to  perform  an  am- 
putation, and  that  amputation  would  be  necessary.  The 
conductor  told  Dr.  Nelson  to  take  care  of  the  patient  as 
good  as  he  could,  and  he  turned  and  said  to  Early  that 
he  would  go  on  with  the  train  and  would  telegraph  back 
and  send  a  surgeon  there  to  perform  the  operation. 
Early  also  requested  that  he  should  also  send  his  wife, 
which  the  conductor  promised  to  do.  Dr.  Nelson's  un- 
derstanding was  that  it  was  to  be  the  appellant's  surgeon 
from  Seymour. 

Another  witness  testified  that  the  conductor  said  he 
would  telegraph  to  Seymour  for  Dr.  Gerrish.  When  the 
crew  left,  the  wound  had  been  bandaged  by  the  doctor, 
and  the  flow  of  blood  entirely  checked.  When  the  crew 
reached  Nebraska  the  conductor  thereof  telegraphed  to 
Seymour  that  Early  had  been  injured,  and  to  send  him 
assistance  at  once.  The  dispatch  was  to  the  trainmaster, 
and  the  answer  received  was  that  the  west  bound  pas- 
senger train  No.  3,  the  first  train  that  passed  Butlerville 
after  the  accident,  would  stop  there.  It  was  due  at  But- 
lerville about  forty  minutes  from  the  time  the  telegram 
was  sent,  but  was  not  a  train  that  regularly  stopped 
there.  Butlerville  was  twenty-three  miles  from  Seymour, 
and  seven  miles  from  North  Vernon,  the  distance  from 
North  Vernon  to  Seymour  being  fourteen  miles.  The 
running  time  from  Butlerville  to  North  Vernon  was 
about  ten  minutes,  and  from  North  Vernon  to  Seymour 
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twenty-five  minutes.  Dr.  Gerrish  lived  at  Seymour,  as 
did  also  Early.  In  the  answer  to  the  freight  conductor's 
telegram  from  Nebraska,  nothing  was  said  as  to  where 
Early  would  be  taken.  A  telegram  was  sent  to  his  wife 
to  come  to  him,  and  with  this,  and  the  telegram  for  as- 
sistance, the  connection  of  the  freight  crew  with  the  ac- 
cident terminated.  The  only  employes  of  appellant 
having  knowledge  of  the  accident  were  the  local  agent 
and  crew  of  the  freight  train.  At  Osgood,  a  station  east 
of  Nebraska,  the  conductor  of  passenger  train  No.  3 
received,  through  the  telegraph,  orders  from  the  train- 
master to  stop  and  get  Early. 

Although  the  fact  is  not  directly  stated,  the  inference 
is  irresistible  that  the  order  directed  that  he  be  taken  to 
North  Vernon. 

The  conductor,  whose  evidence  is  just  cited,  is  the  only 
witness  testifying  as  to  the  contents  of  the  order,  but 
subsequent  events  and  inferences  in  other  connections 
show  that  whatever  the  passenger  conductor  or  others 
may  have  done  or  intended,  the  trainmaster  did  not  order 
or  intend  that  Early  be  taken  to  Seymour. 

Tlie  passenger  train  reached  Butlerville  about  an  hour 
and  a  half  after  the  accident,  which  had  occurred  be- 
tween 8  and  9  o'clock  in  the  evening.  It  seemed  to  be 
understood  there  that  Early  would  be  taken  away,  for  J. 
W.  Gordon,  a  witness  for  plaintiff,  testified  as  follows: 

''Q.  What  was  Dr.  Nelson  doing  for  him?  A.  When 
I  came  in  he  was  standing  at  the  head  of  the  lounge,  and 
I  asked  the  doctor  if  he  could  not  do  something  for  him. 
He  said  all  that  he  could  do  was  to  keep  him  easy;  that 
they  were  going  to  take  him  away  in  a  little  while,  and 
he  did  something  with  the  bandages  on  his  leg." 

That  was  after  the  freight  crew  had  gone.  Dr.  Nelson 
had  gone  to  his  office,  leaving  Dr.  Kendrick  with  the 
patient,  and,  hearing  the  west  bound  passenger  train 
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whistle  to  stop,  he  started  back,  and  met  one  of  the  em- 
ployes accompanying  the  passenger  train,  who  asked  him 
where  the  man  was  that  had  been  hurt.  The  doctor  told 
him,  and  the  employe  started  to  the  place,  but  before  he 
reached  it  met  others  carrying  Early  oat. 

J.  L.  McElroy,  plaintiff's  witness,  who  was  in  the 
shop  where  Early  was  lying,  testified  that  neither  the 
conductor  nor  any  of  the  passenger  train  crew  reached 
it,  but  that  several  fellows  present  picked  up  the  lounge 
and  carried  Early  out. 

Willis  Miles,  another  witness  for  plaintiff,  also  testi- 
fied that  the  citizens  there  carried  him  out. 

The  passenger  conductor  inquired  for  Early  with  a 
view  to  taking  him  on  the  train;  that  he  was  brought 
out  of  the  shop  for  that  purpose  and  put  in  the  baggage 
car  on  the  cot  or  lounge  on  which  he  had  been  lying, 
with  which  there  were  some  coverings;  that  the  local 
station  agent  was  present  at  the  time;  that  Drs.  Nelson 
and  Kendrick  were  not  consulted  with  as  to  the  advisa- 
bility of  taking  Early  away,  they  both  being  present  and 
walked  along  with  him  and  others  to  the  train  and  knew 
all  about  what  was  being  done.  Neither  of  them  made 
any  objection  to  his  removal.  It  appears  that  he  was  in 
possession  of  perfect  consciousness  of  what  was  being 
done  with  and  for  him,  and  that  he  gave  an  intelligent 
and  conscious  consent  if  he  did  not  in  fact  actually  re- 
quest to  be  removed.  There  was  no  bleeding  from  his 
wound  when  first  placed  on  the  passenger  train.  The 
baggagemaster,  who  was  with  him  on  the  car,  testified, 
as  a  witness  for  the  plaintiff,  that  "When  they  put  him 
in  the  car  they  put  him  on  the  north  side.  I  told  them 
to  move  him  on  the  other  side,  and  that  he  was  going  to 
North  Vernon.  He  said:  *'No,  I  want  to  go  to  Sey- 
mour." He  was  conscious  all  the  way  from  Butlerville 
to  North  Vernon.     The  conductor  stated  that  within  two 
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or  three  minutes  after  they  started  from  Butlerville  he 
told  Early  he  was  going  to  take  him  to  North  Vernon, 
but  that  Early  said  he  wanted  to  be  taken  to  Seymour  to 
his  wife  and  Dr.  Gerrish.  He  insisted  on  being  taken 
to  his  home  at  Seymour,  and  expressed  himself  as 
though  he  was  afraid  of  being  left  at  North  Vernon. 
He  said  he  was  afraid  the  doctors  there  would  butcher 
him.  All  this  occurred  on  the  way  from  Butlerville  to 
North  Vernon.  The  run  was  made  in  about  ten  min- 
utes, the  train  arriving  at  North  Vernon  two  or  three 
minutes  late.  While  the  train  was  stopped  there  his 
wound  bled  some;  that  within  about  fifty-two  or  fifty- 
three  minutes  from  the  dispatch  from  Nebraska  to  the 
trainmaster,  Early  was  in  North  Vernon.  Drs.  Kyle  and 
Light,  two  competent  surgeons  and  physicians  at  North 
Vernon,  came  to  the  station  there  on  the  arrival  of  the 
train  to  render  any  services  required.  A  room  had  been 
prepared  there  into  which  to  take  him,  in  anticipation 
that  he  would  be  taken  off  the  train  at  North  Vernon, 
and  men  were  at  the  depot  with  a  stretcher  to  carry  him 
to  the  room.  The  train  was  detained  there  nearly  an 
hour.  Drs.  Kyle  and  Light  during  that  time  adminis- 
tered to  the  wounded  man  some  brandy.  After  the  train 
had  stood  there  a  few  minutes  blood  ran  through  the  bed 
down  on  the  floor,  but  not  to  amount  to  anything. 

Dr.  Kyle  was  the  appellant's  surgeon  at  North  Ver- 
non, and  he  called  Dr.  Light  to  assist  in  treating  Early. 
The  room  mentioned  had  been  procured  in  a  hotel  in  re- 
sponse to  a  telegraphic  dispatch  by  appellant's  night 
watchman  and  baggagemaster  at  North  Vernon,  and  he 
and  the  hotel  proprietor  were  at  the  station  to  meet  the 
train  on  its  arrival  ready  with  a  folding  cot  to  take  Early 
off  and  to  the  room.  He  went  into  the  car  and  saw  the 
injured  man.  R.  H.  Swift,  appellant's  yardmaster  at 
North  Vernon,  also  went  into  the  car  and  remained  with 
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Early  until  he  died.  Early  said  ^^he  wanted  Swift  to 
stay  with  him  and  see  him  home;  didn't  want  to  be 
taken  off  at  North  Vernon,  but  wanted  to  be  taken  to 
Seymour  to  Dr.  Gerrish."  Swift  told  him  he  would  do 
so.  The  run  from. North  Vernon  to  Seymour  was  made 
in  twenty-five  minutes;  and  Early  died  at  Dr.  Gerrish's 
office  in  about  an  hour  and  a  half  after  their  arrival 
thereat.  He  bled  some  on  the  way,  and  lived  about  two 
hours  and  three-quarters  after  reaching  Seymour.  It 
was  the  opinion  of  the  surgeons  that  the  hemorrhage 
probably  caused  his  death. 

The  complaint  seeks  to  recover  on  the  ground  of  neg- 
ligence of  the  appellant  in  failing  to  furnish  medical  and 
surgical  assistance  to  one  of  its  employes  receiving  a 
dangerous  injury  while  engaged  in  the  line  of  his  duty 
as  such  servant. 

And  the  charge  is  that  appellant  negligently  failed  to 
furnish  such  aid  at  Butlerville,  to  stop  the  dangerous 
flow  of  blood,  but  wrongfully  left  him  in  the  r9om  in 
Butlerville,  for  a  long  space  of  time  without  such  aid, 
and  without  any  attempt  to  stop  the  dangerous  flow  of 
blood,  and  wrongfully  placed  him  on  a  passing  train,  to 
be  taken  to  Seymour,  twenty-one  miles  distant,  to  Dr. 
Gerrish's  office  in  said  city.  And  that  during  the  time 
the  train  was  detained  at  North  Vernon,  there  being  . 
competent  physicians  and  surgeons  residing  there,  who 
could  and  would  have  stopped  the  flow  of  blood  from 
decedent's  wounds,  if  called  on  to  do  so,  but  that  appel- 
lant carelessly  and  negligently  omitted  and  refused  to 
procure  their  service,  and  as  a  direct  result  of  such  fail- 
ure and  neglect,  when  the  office  of  Dr.  Gerrish,  at  Sey- 
mour, was  reached  with  Early,  he  was  so  far  gone  from 
loss  of  blood  that  nothing  could  be  done  to  save  his  life, 
and  that  he  died  in  twenty  minutes  after  arriving  at 
said  office. 
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We  do  not  think  this  evidence  is  sufficient  to  support 
the  verdict.  ^ 

While  a  railroad  company  is  under  no  general  legal  obli- 
gation to  furnish  an  employe  who  may  receive  injuries, 
while  engaged  in  the  service  of  the  company,  with  medi- 
cal or  surgical  assistance,  yet  where  a  day-laborer  or  em- 
ploye has,  by  unforeseen  accident  to  him,  while  engaged 
in  the  line  of  his  duty  as  such  employe,  been  rendered 
helpless,  the  dictates  of  humanity,  duty,  and  fair  dealing 
would  seem  to  demand  that  it  should  furnish  medical 
assistance. 

Of  course,  this  duty  could  not  rest  upon  the  master 
in  ordinary  cases,  in  the  absence  of  a  contract  to  do  so, 
but  should  rest  upon  him  only  in  extraordinary  cases, 
where  immediate  medical  or  surgical  assistance  is  im- 
peratively required  to  save  life  or  avoid  further  serious 
bodily  injury.  This  duty  on  the  railroad  company  only 
arises  out  of  strict  necessity  and  urgent  exigency,  where 
immediate  attention  thereto  is  demanded  in  order  to  save 
life  or  prevent  great  injury.  The  duty  arises  with  the 
emergency  and  with  it  expires.  Terre  Haute,  etc.,  JR.  JR. 
Co.  V.  McMurray,  98  Ind.  358,  and  authorities  there 
cited.  ■*! 

This  duty  does  not  clothe  the  master  with  the  power 
to  dictate  to  the  injured  servant  what  particular  physician 
or  surgeon  shall  treat  him,  nor  does  it  deprive  such  in- 
jured servant  of  the  right  of  making  a  conscious  and  de- 
liberate choice  while  in  the  possession  of  his  mental 
faculties,  of  the  time,  place,  and  person  by  whom,  when 
and  where  he  will  be  treated.  And  if  the  master,  yielding 
to  such  right,  complies  with  the  request  to  be  so  treated, 
and  at  the  same  time  promptly  places  before  him  ample 
medical  and  surgical  assistance,  ready  to  be  rendered  to 
meet  the  emergency,  which  he  declines,  then  such  emer- 
Vol.  141—6 
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gency  has  ceased,  and  the  duty  with  it.  And  if  the 
choice  thus  made  in  the  conscious  exercise  of  his  own 
free  will  turns  out  to  be  a  mistake,  the  company  is  not 
liable,  because  the  duty  ceased  with  the  expiration  of  the 
emergency. 

As  to  the  conduct  of  the  appellant's  servants  at  But- 
lerville,  assuming  that  the  freight  conductor  was,  in  this 
emergency,  clothed  with  the  powers  and  charged  with 
the  duties  of  the  appellant  in  that  emergency,  the  un- 
contradicted evidence  shows  that  he  faithfully  discharged 
those  duties  by  promptly  furnishing  all  the  medical  and 
surgical  assistance  to  the  injured  servant  within  reach, 
or  nearer  than  North  Vernon,  and  that  he  promptly 
made  arrangements  that  carried  the  decedent  to  North 
Vernon  after  his  wound  had  been  bandaged  and  the  flow 
of  blood  stopped  by  such  surgical  aid  as  could  be  got  at 
Butlerville.  He  reached  North  Vernon  sooner  than  the 
surgeons  there  could  have  been  brought  to  Butlerville 
after  the  accident,  the  distance  being  seven  miles. 

There  is  no  shadow  of  evidence  showing  negligence  at 
Butlerville  on  the  appellant's  part.  The  evidence  shows, 
without  contradiction,  that  the  appellant  had  taken  every 
precaution  to  have  Early  treated  at  North  Vernon  by 
proper  medical  and  surgical  skill,  and  that  he  declined 
it  all  except  the  brandy  administered  there  by  the  phy- 
sicians summoned  in  attendance  by  the  appellant. 

There  was  no  necessity  or  emergency  after  that,  and, 
therefore,  no  legal  duty  resting  on  appellant  afterwards 
to  furnish  medical  or  surgical  aid.  The  evidence  shows, 
without  any  conflict,  that  the  appellant  met  the  pressing 
emergency  and  urgent  necessity  at  Butlerville,  and  dis- 
charged the  duty  thereby  imposed,  and  conceding,  with- 
out deciding,  that  such  emergency  continued  till  the  in- 
jured servant  was  brought  to  North  Vernon,  the  duty 
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imposed  by  such  emergency  was  fully  met  there,  and 
there,  at  least,  it  expired. 

This  is  not  a  case  of  conflict  or  preponderance  of  the 
evidence,  but  one  where  the  most  favorable  view  that 
can  be  taken  of  it  for  the  appellee  shows  that  the  verdict 
is  not  supported  by  proof  of  those  indispensable  facts 
without  which,  as  we  have  indicated,  there  can  be  no 
liability  on  the  part  of  the  appellant. 

The  circuit  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial. 

Filed  April  12, 1895. 


No.  16,995. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Sullivan. 

Principal  and  Aoemt. — LiabilUy  of  Principal  for  Wilful  Act  of  Agent. 
—A  corporation  is  liable  for  the  acts  of  its  agent  performed  while 
engaged  in  the  discharge  of  daties  within  the  general  scope  of  his 
agency,  althoagh  the  particular  act  was  willfal,  and  was  not  di- 
rectly authorized. 

CoRpoBATioN. — Liability  for  Servant's  Wrongful  Act. — A  corporation 
entmsting  a  general  dnty  to  its  agent  is  responsible  to  an  injured 
person  for  damages  flowing  from  the  agent's  wrongful  act  done  in 
the  coarse  of  his  general  authority,  although  in  doing  the  particular 
act  such  agent  may  have  failed  in  his  duty  to  his  principal  and  dis- 
obeyed its  instructions. 

Plradino.— 2%eory  of  Complaint,  Which  Theory  PrevaiU, — A  complaint 
mast  be  construed  upon  the  theory  which  is  most  apparent  and 
clearly  outlined  by  the  facts  stated  in  it. 

Bailboad. — Surgeon,  Company  not  Obliged  to  Furnish. — Amputation  oj 
Arm  Without  Servant's  Consent,  Liability  of  Company. — A  railroad 
company  is  under  no  general  legal  obligation  to  provide  surgical 
ud  for  its  injured  servants ;  and  if  it  does  so  gratuitously,  and  the 
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surgeon  amputates  a  limb  of  the  injured  servant,  against  his  con- 
sent and  express  command,  the  company  willjnot  be  liable  in  dam« 
ages  to  the  servant  for  the  amputation. 
SAM.E.—IhUif  to  Servant  Voluntarily  Assumed, — Liability  of  Company, — 
Selection  of  Physician. — Degree  of  Care  in  Making  Selection, — ^Where 
a  railroad  company  voluntarily  assumes  to  employ  a  physician  for 
its  servants,  and  employs  a  competent  physician,  it  will  not  be 
liable  for  such  physician's  negligence  or  tortious  acts  in  the  treat- 
ment of  its  servants  by  him.  So  when  a  corporation  voluntarily  as- 
sumes to  perform  certain  acts  for  its  servants,  it  is  only  bound  to 
exercise  reasonable  care  and  diligence  in  making  the  selection  of  a 
person  to  perform  them,  and  it  is  not  required  to  select  a  person  of 
the  highest  skill  and  longest  experience  in  the  performance  of  each 
acts. 

From  the  Cass  Circuit  Court. 

N.  0,  Ross,  G.  W,  Funk  and  B,  G.  Moon,  for  appellant. 
D.  H.  Ghase,  for  appellee. 

Jordan,  J. — The  appellee  brought  this  action  to  re- 
cover damages  against  the  appellant  ( a  railroad  corpo- 
ration engaged  in  the  business  of  a  common  carrier)  for 
*' unlawfully,  wrongfully  and  unnecessarily  amputating 
appellee's  right  arm." 

The  principal  errors  assigned  in  this  court  are : 

First.    Overruling  demurrer  to  complaint. 

Second.  Sustaining  demurrer  to  second  paragraph  of 
answer. 

Third.  Overruling  a  motion  for  judgment  in  favor 
of  appellant  upon  the  special  verdict  of  the  jury. 

The  complaint,  inter  alia,  alleges:  "That  on  Novem* 
ber  21st,  1891,  the  appellee  was  a  servant  of  appellant, 
engaged  as  a  brakeman;  that  while  at  the  station  of  Red 
Key,  in  Jay  county,  Indiana,  in  making  a  coupling,  his 
right  arm  was  accidently  caught,  crushed  and  injured ; 
that  immediately  after  plaintiff's  said  injuries  he  was 
taken  by  the  servants  of  said  defendant  to  the  ofiSce  of 
one  Dr.  G.  W.  Fertich,  being  then  and  there  one  of  a 
number  of  physicians  employed   by  the  defendant  to 
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render  medical  and  surgical  assistance  to  the  servants 
and  employes  of  said  defendant  while  engaged  in  their 
respective  duties  as  such  employes  and  servants; 
that  immediately  after  plaintiff's  arrival  at  said  Dr. 
6.  W.  Fertich's  oflBce  for  medical  and  surgical  treat- 
ment, said  G.  W.  Fertich  proposed  to  give  the  plaintiff 
chloroform  in  order  to  render  plaintiff  insensible  to  and 
unconscious  of  pain  while  his  said  hurts  and  injuries 
were  being  examined  and  treated;  that  before  plaintiff 
consented  to  take  said  chloroform,  he  informed  said  Dr. 
6.  W.  Fertich  that  he  would  not  take  chloroform  unless 
he,  said  Dr.  G.  W.  Fertich,  would  promise  plaintiff  that 
his  arm  should  not  be  amputated  while  he  was  under 
the  influence  of  chloroform  and  insensible  and  uncon- 
scious therefrom;  that  thereupon  said  Dr.  G.  W.  Fertich 
promised  plaintiff  that  he  would  not  amputate  and  cut 
off  plaintiff's  injured  arm,  and  plaintiff,  relying  on  such 
promise,  consented  to,  and  did  then  and  there  take 
chloroform,  and  became  then  and  there  unconscious  and 
helpless  from  the  effects  thereof,  said  chloroform  being 
then  and  there  administered  to  plaintiff,  by  the  order 
and  direction  of  said  Dr.  G.  W.  Fertich,  by  his  assist- 
ant, one  Dr.  Shepherd;  that  while  plaintiff  was  then  and 
there  insensible,  unconscious  and  helpless  from  the 
effects  of  said  chloroform,  the  said  Dr.  G.  W.  Fertich 
did  then  and  there  wrongfully,  unlawfully  and  unneces- 
sarily cut  off  the  plaintiff's  right  arm  about  six  inches 
above  the  elbow;  that  by  reason  of  the  unlawful,  un- 
necessary and  wrongful  act  of  said  Dr.  G.  W.  Fertich, 
in  amputating  and  cutting  off  plaintiff's  right  arm  as 
aforesaid,  plaintiff  suffered  great  bodily  and  mental  an- 
guish and  pain,  and  is  now  suffering  great  pain  of  body 
and  mind;  thatplaintiff  has  thereby  been  rendered  totally 
incapacitated  from  doing  manual  labor,  and  permanently 
injured  physically  in  his  means  of  livelihood  and  sup- 
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port,  and  that  at  the  time  of  his  injuries  complained  of, 
there  was  no  good  or  sufficient  reason  or  cause,  in  fact, 
or  in  the  science  of  medicine  and  surgery,  for  the  ampu- 
tation of  plaintiff's  said  arm;  that  plaintiff's  said  arm 
could  and  would  have  been  saved  to  him  by  competent 
and  ordinarily  skillful  medical  and  surgical  treatment." 

To  this  complaint,  after  having  unsuccessfully  as- 
sailed it  by  a  demurrer,  appellant  filed  an  answer  in  two 
paragraphs.  The  first  was  a  denial,  and  the  second  was 
as  follows: 

''And  for  a  second  and  further  answer  the  defendant 
says,  that  at  the  time  complained  of,  it  owed  the  plaintiff 
no  duty,  nor  was  it  under  any  legal  obligations  to  fur- 
nish him  the  services  of  a  physician  or  surgeon  to  treat 
him  for  the  injury  stated  in  his  complaint;  that  at  the 
time  complained,  of  G.  W.  Fertich,  of  Dunkirk,  in  Jay 
county,  Indiana,  was  employed  by  the  year  to  give  and 
render  services  as  a  physician  and  surgeon  to  persons  in- 
jured upon  the  defendant's  road,  whether  employes  or 
others,  which  services  were  gratuitous  to  the  persons  re- 
ceiving them  and  were  provided  for  the  exigencies  of 
each  case,  temporarily,  until  the  patient  could  be  re- 
moved or  otherwise  provided  for,  and  that  such  services 
could  be  accepted  or  refused  by  each  person  at  his  own 
pleasure.  And  the  defendant  further  says,  that  in  the 
selection  and  employment  of  said  Fertich,  for  the  pur- 
poses aforesaid,  it  used  due  care  to  procure  a  skillful  and 
competent  surgeon  and  physician,  and  believes  him  to 
be  such,  and  if  incompetent  or  incapable,  in  any  respect, 
it  had  no  knowledge  of  the  fact  at  the  time  of  his  em- 
ployment or  since;  and  that  he  was  the  most  competent 
and  skillful  surgeon  and  physician  in  that  locality.  And 
the  defendant  further  says,  that  if  said  Fertich  made  any 
promise  or  agreement  with  the  plaintiff,  as  charged  in 
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the  complaint,  it  was  outside  his  duties  under  said  em- 
ployment and  not  authorized  by  the  defendant." 

A  demurrer  was  sustained  to  this  second  paragraph  of 
answer,  and  appellant  excepted. 

The  contentions  of  the  learned  counsel  for  the  appel- 
lant are: 

First.  That  the  complaint  is  not  sufficient  to  entitle 
appellee  to  recover  against  appellant.  ' 

Second.  That  the  second  paragraph  of  answer  was  a 
defense  to  the  complaint. 

Third.  That  tlie  gravamen  of  the  complaint  is  that  of 
malpractice  upon  the  part  of  Fertich,  the  physician,  and 
for  such  appellant  is  not  liable  in  damages. 

Fourth.  That  the  complaint  does  not  allege  that  Fer- 
tich was  an  agent  of  plaintiff,  nor  do  the  averred  facts 
sustain  such  an  assumption;  nor  do  they  show  that  a 
duty,  by  virtue  of  any  law  or  contract,  existed  upon  the 
part  of  appellant  to  furnish  to  appellee  the  services  of  the 
surgeon  in  question;  nor  do  they  establish  that  appel- 
lant failed  to  exercise  ordinary  care  in  the  selection  of 
said  physician. 

The  contention  of  the  learned  counsel  for  appellee  are: 

First.  That  the  relation  of  principal  and  agent  existed 
between  appellant  and  Fertich,  under  the  facts  stated  in 
the  appellee's  complaint. 

Second.  That  the  act  of  Fertich  in  cutting  off  appel- 
lee's arm  was  within  the  scope  of  his  authority  as  agent 
of  appellant,  under  the  facts  alleged  in  the  appellee's 
complaint. 

Third.  That  the  act  of  Doctor  Fertich  in  cutting  off 
appellee's  arm,  as  alleged  in  appellee's  complaint,  was  a 
crime  against  the  laws  of  Indiana,  and  amounted,  in 
law,  to  an  assault  and  battery,  or  mayhem. 

Fourth.  That  for  such  act  by  Fertich  the  appellant  is 
liable  in  damages  to  appellee. 
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The  first  and  essential  point  to  be  determined  is,  as  to 
the  sufficiency  of  the  complaint  to  constitute  a  cause  of 
action  against  appellant. 

It  is  well  settled  by  numerous  decisions  of  this  court 
and  others  that  a  corporation  is  responsible  for  the  acts 
of  an  agent  performed  while  engaged  in  the  discharge  of 
duties  within  the  general  scope  of  his  agency,  although 
the  particular  act 'was  willful,  and  was  not  directly  au- 
thorized. 

A  corporation  that  entrusts  a  general  duty  to  an  agent 
is  responsible  to  an  injured  person  for  damages  flowing 
from  the  agent's  wrongful  act  done  in  the  course  of  his 
general  authority,  although  in  doing  the  particular  act 
the  agent  may  have  failed  in  his  duty  to  his  principal 
and  disobeyed  its  instructions.  The  doctrine  formerly 
enunciated,  and  adhered  to  by  the  courts,  was  that  the 
master  could  not  be  held  liable  for  the  willful  wrongs  of 
his  servant,  but  that  rule  has  been  quite  generally  abro- 
gated by  the  modern  decisions.  Pennsylvania  Co,  v. 
Weddle,  100  Ind.  138,  and  cases  cited;  Oakland  City^ 
etc.,  V.  Bingham,  4  Ind.  App.  545,  and  authorities  there 
cited. 

But  a  different  question  is  raised  under  the  facts  set 
up  in  the  complaint  and  the  second  paragraph  of  the 
answer,  in  the  case  at  bar,  and  the  rule  supported  and 
adhered  to  by  the  decisions  above  cited,  is  not  decisive 
of  the  point  involved  in  this  cause.  The  complaint 
must  be  construed  upon  the  theory  which  is  most  appar- 
ent and  clearly  outlined  by  the  facts  stated  therein. 
Janes,  TVeas.,  v.  Cxtllen,  at  this  term,  40  N.  E.  Rep.  124, 
and  cases  cited. 

Considering  the  complaint  with  reference  to  all  of  its 
alleged  facts,  it  is  apparent  that  it  proceeds  upon  the 
theory  that  Doctor  Fertich  was  a  physician  employed  or 
retained  by  appellant  to  render  gratuitously  medical  or 
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surgical  services  to  its  servants .  or  employes^  and  that 
the  appellee,  who  had  been  accidentally  injured  while  in 
the  employ  of  appellant,  was,  with  his  own  consent  and 
by  the  aid  of  his  fellow  servants,  conducted  to  the  office 
of  Fertich,  and  that  while  there  th@  doctor  placed  him 
under  the  influence  of  chloroform,  from  the  effects  of 
which  he  was  rendered  unconscious,  and  while  in  that 
condition,  and  in  violation  of  the  doctor's  promise  that 
he  would  not  amputate  his  arm,  he  (Fertich)  did 
"wrongfully,  unlawfully  and  unnecessarily  cut  off  ap- 
pellee's right  arm." 

Counsel  for  appellee,  in  his  well  prepared  brief,  makes 
the  claim  that,  under  the  facts  alleged,  this  physician 
was  the  agent  of  appellant,  and  that  the  alleged  tor- 
tious and  unlawful  act  perpetrated  by  Fertich  was  within 
the  scope  of  his  authority  as  such  agent  and  is  the 
gravamen  of  the  action.  There  is  an  entire  absence  in 
the  complaint  of  any  facts  to  establish  that  Dr.  Fertich 
was  employed  by  the  appellant  to  discharge  any  legal 
or  contractual  duties  which  it,  as  a  corporation  and 
common  carrier,  owed  to  appellee  as  its  servant.  Neither 
do  the  facts  show  expressly,  or  inferentially,  that  in  am- 
putating appellee's  arm  the  surgeon  was  in  the  exercise 
or  discharge  of  any  duty  which  appellant,  as  a  master, 
owed  to  appellee  as  its  servant. 

The  appellant  was  engaged  in  the  business  of  a  com- 
mon carrier,  and  the  presumption  must,  at  least,  be  that 
it  was  engaged  in  that  business  alone,  and  such  other  as 
was  necessarily  incident  thereto  or  connected  therewith. 

The  acts  complained  of  are  in  no  manner  governed  by 
the  law  which  applies  to  the  omission  of  the  master  to 
provide  his  employes  with  safe  machinery  and  appli- 
ances. This  is  a  duty  enjoined  by  law,  and  one  which  he 
•can  not  delegate  so  as  to  exempt  himself  from  liability 
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by  casting  it  upon  an  agent,  officer  or  servant  employed 
by  him. 

As  the  question  of  appellant's  liability  presented  by 
the  facts  does  not  come  within  the  scope  of,  nor  is  it 
controlled  by  the  general  principle  just  stated;  hence,  if 
there  is  any  liability,  it  must  result  from  the  application 
of  a  rule  more  limited  in  its  character  and  one  under 
which  the  principle  of  respondeat  superior  in  a  more  nar- 
row sense  can  be  applied. 

There  was  no  general  legal  obligation  resting  upon 
appellant  to  provide  surgical  aid  for  its  injured  servants. 
Terre  Haute,  etc.,  R.  R.  Co.  v.  McMurray,  98  Ind.  358. 

Appellant  having  assumed  the  duty  to  provide  a  phy- 
sician and  tender  to  its  injured  or  sick  employes  his 
services,  which  they  were  free  to  reject  or  accept — ^a  duty 
which  was  voluntarily  assumed,  and  one  which  was  not 
due  from  appellant  to  its  employes,  its  liability  can  not 
be  extended  beyond  its  negligence,  if  any,  in  the  selec- 
tion of  the  physician  or  surgeon.  In  other  words,  the 
appellant  would  be  liable  only,  if  at  all,  for  its  negligence 
in  the  employment,in  the  first  instance,  of  an  incompe- 
tent person,  and  not  for  his  negligence  or  tortious  acts  in 
the  treatment  of  its  servants  who  had  accepted  his  pro- 
fessional services.  When  this  duty  is  voluntarily  as- 
sumed by  a  corporation,  such  as  appellant  is  shown  to 
be,  it  is  only  bound  to  exercise  reasonable  care  and  dili- 
gence, and  is  not  required  to  select  a  physician  of  the 
highest  skill  and  longest  experience  in  the  practice  of 
medicine.  If  it  exercised  this  required  care  and  dili- 
gence, its  duty  terminated,  and  it  was  not  liable  for  the 
subsequent  malpractice  or  wrongs  of  the  physician  com- 
mitted in  or  about  the  treatment  of  its  servant.  This 
principle  of  law  is  firmly  settled  and  sustained  by  a  long 
line  of  decisions  of  the  higher  courts  of  other  States,  of 
well  recognized  authority,  and  also  by  the  adjudications 
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of  our  federal  courts.  This,  we  think,  is  the  correct  rule 
and  the  one  to  which  we  yield  our  approval  and  adher- 
ence. It  is  not  shown,  in  any  way,  that  appellee  was  un- 
der any  obligations  to  accept  the  services  of  Dr.  Fertich, 
he  was,  so  far  as  it  appears,  wholly  free,  and  at  liberty, 
from  a  legal  standpoint,  to  reject  the  same,  and  call  to 
his  aid  a  physician  of  his  own  choice  and  selection,  but 
this  right  he  did  not  exercise,  but,  as  it  appears,  will- 
ingly accepted  the  services  of  the  physician  in  question. 
Hence,  in  accordance  with  the  rule  stated,  if  it  is  not 
shown  that  appellant  was  guilty  of  negligence  in  the 
employment  of  its  surgeon,  and  that  he  was  incompetent, 
appellee,  under  the  law,  will  not  be  permitted  to  call 
upon  appellant  to  respond  in  damages  for  the  negligence 
or  wrongs  of  which  he  complains.  There  are  no  allega- 
tions of  facts  in  the  complaint  to  show  that  the  appellant 
violated  this  rule,  which  enjoined  upon  it  the  duty  to 
exercise  ordinary  diligence  in  the  selection  or  employ- 
ment of  the  physician  in  controversy,  therefore  it  fol- 
lows, when  tested  by  the  principle  of  law  above  men- 
tioned, the  complaint  in  the  case  at  bar  must  be  held 
insufficient  to  constitute  a  cause  of  action.  The  follow- 
ing cases  fully  support  and  sustain  the  conclusion  we 
have  reached. 

Laubheim  v.  Netherland  S,  S.  Co.,  107  N.  Y.  228,  13 
N.  E.  Rep.  781,  and  cases  cited;  Eighmyy.  Union  Pacific 
R.  W.  Co.  ( Supreme  Court  of  Iowa),  61  N.  W.  Rep.  1056; 
McDonald  v.  Mass.  General  Hospital,  120  Mass.  432;  Se- 
cord  V.  St.  Paul,  etc.,  R.  W.  Co.,  5th  McCrary's  U.  S.  C. 
C.  Reports  515;  Union  Pac.  R.  W.  Co.  v.  Artist,  60  Fed. 
Rep.  365;  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624; 
O'Brien  v.  Cunard  Steamship  Co.,  154  Mass.  272;  Haa^ 
V.  Missionary  Soc,  etc.,  26  N.  Y.  Supp.  868;  Richardson 
V.  Carbon  Hill  Coal  Co.,  32  Pac.  Rep.  1012;  Van  Tassell 
V.  Manhattan,  etc.,  Hospital,  15  N.  Y.  Supp,   620,  and 
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cases  cited.  In  note:  Allen  v.  State  Steamship  Co.,  132 
N.  Y.  91,  30  N.  E.  Rep.  482;  South  Florida,  R.  W.  Co. 
V.  Pricey  So.  Rep.,  vol.  13,  p.  638. 

We  have  examined  the  authorities  cited  by  appellee, 
but,  under  the  facts  in  this  case,  they  do  not  sustain  his 
contention.  The  case  of  Terre  Haute,  etc,  R.  R.  Co, 
V.  McMurray,  supra,  where  it  is  held  that,  under  a 
certain  emergency  or  necessity,  a  railroad  company  may 
be  held  liable  for  the  services  of  a  physician  employed 
by  its  agent  to  attend  one  of  its  wounded  servants,  lends 
no  support  to  the  theory  of  appellee's  action.  It  follows 
that  the  court  erred  in  overruling  the  demurrer  to  the 
coniplaint;  and,  as  the  special  verdict  of  the  jury  sub- 
stantially finds  and  states  the  same  facts  as  are  alleged 
in  the  complaint,  the  law  is  with  the  appellant,  and  the 
court  erred  in  not  sustaining  appellant's  motion  for 
judgment  in  its  favor  upon  the  special  verdict.  The 
judgment  in  favor  of  appellee  is  reversed,  with  costs, 
and  the  trial  court  is  directed  to  sustain  appellant's  mo- 
tion for  judgment  in  its  favor  upon  the  finding  of  the 
jury. 
Filed  April  9, 1895. 
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No.  16,878. 

Smith  v.  The  Wabash  Railroad  Company. 

Bailroad. — Collision  with  Traveler  at  Crossing. — Presumption  of  Neg* 
ligence. — When  a  person  crossing  a  railroad  track  is  injured  by  col- 
lision with  a  train,  the  fault  is  prima  fade  his,  and  he  must  affirma- 
tively show  that  his  fault  or  negligence  did  not  contribute  to  the 
injury,  before  he  is  entitled  to  recover  for  such  injury. 

Same. — Duty  of  Person  Approaching  Track  to  Look, — Question  for  Court. 
— When  a  person  approaches  a  railroad  crossing  on  a  level  with  tlie 
track,  it  is  his  duty  to  proceed  with  caution,  whether  on  foot  or  in 
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a  vehicle,  and  he  must  exercise  ordinary  care  under  the  circum- 
stances in  so  doing.  The  question  of  care  at  railway  crossings  as 
affecting  the  traveler,  is,  as  a  rule,  a  question  for  the  court. 

Same. — Travel^  at  Crossing  —  Looking  for  Train  —  Presumption  that 
He  was  Negligent. — In  attempting  to  cross  a  railroad  track,  a  traveler 
must  listen  for  signals,  read  signs  put  up  as  warnings,  and  look  at- 
tentively both  ways  for  approaching  trains,  if  the  surroundings  are 
Bttch  as  to  permit  of  that  precaution.  If  by  looking  he  could  have 
seen  an  approaching  train  in  time  to  have  avoided  the  injury,  it 
will  be  presumed  in  case  he  is  injured  by  a  collision  with  a  train, 
that  he  did  not  look,  or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw. 

Samr. — Flagman  Absent  from  Crossing — Failure  to  Look  for  Approach^ 
ing  Train. — A  traveler  at  a  railway  crossing  is  not  excused  from 
looking  and  listening  for  a  train  by  reason  of  the  fact  that  he  knew 
a  flagman  was  accustomed  to  be  at  the  crossing  and  give  warning  of 
approaching  trains,  and  at  the  time  of  the  injury,  not  seeing  the  flag- 
man, he  presumed  there  was  no  danger  from  an  approaching  train, 
and  in  acting  upon  that  presumption  he  attempted  to  cross  and  was 
injured. 

l^BGLiGENGE. — Statute  of  Another  State  on  Presumption  of  Negligence,'^ 
Extraterritorial  Force. — The  statute  of  another  state  concerning 
the  presumption  of  negligence  pertains  to  the  remedy  and  has  no 
extraterritorial  force. 

Special  Vbbdict.  —  Negligence — Finding  of  Ultimate  Fact  —  Two  or 
More  Inferences  to  be  Drawn  from  Facts — Jury  Drawing. — Only  where 
the  facts  found  by  the  jury  are  such  that  two  or  more  inferences  may 
be  reasonably  drawn  from  them  under  the  law  that  the  finding  by 
the  jury  of  one  of  such  inferences  will  be  regarded  by  the  court.  In 
such  a  case  the  ultimate  fact  must  be  stated  by  the  jury  in  favor  of 
the  party  seeking  a  recovery,  or  judgment  will  be  rendered  thereon 
against  him.  If  the  facts  found  are  such  that  the  court  can  adjudge 
as  a  matter  of  law  that  the  injured  party  was  or  was  not  guilty  of 
contributory  negligence,  then  the  finding  of  such  ultimate  fact, 
whatever  it  may  be,  will  be  disregarded  by  the  court. 

From  the  Warren  Circuit  Court. 

W.  A.  Raboum,  L.  Nebeker,  and  D.  W.  Simms,  for  ap- 
pellant. 

E.  P.  Hammond,  C.  B.  Stuart  and  W.  T.  Stuart,  for 
appellee. 

Monks,  J. — ^This  was  an  action  by  appellant  against 
appellee  to  recover  damages  on  account  of  a  personal  in- 
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jury  sustained  by  him  at  a  point  where  appellee's  rail- 
road crosses  Main  street  in  the  city  of  Danville,  Illinois. 

A  special  verdict  was  returned  and  judgment  was 
rendered  thereon  in  favor  of  appellee.  This  ruling  of 
the  court  is  assigned  as  error  here. 

Unless  all  the  facts  essential  to  a  recovery  by  appel- 
lant are  found  in  the  special  verdict,  there  was  no  error 
in  rendering  judgment  thereon  in  favor  of  appellee. 

It  is  stated  in  the  special  verdict,  that  Main  street,  in 
the  city  of  Danville,  Illinois,  was,  whien  the  injury  com- 
plained of  was  inflicted,  the  principal  thoroughfare  east 
and  west  through  said  city,  and  was  much  traveled;  that 
appellee's  railroad  tracks  cross  said  street,  and  that 
appellee  had,  for  sixteen  years  prior  to  that  time,  kept 
a  flagman  at  said  crossing,  between  the  hours  of  7  o'clock 
A.  M.  and  6:30  o'clock  p.  m.  of  each  day,  to  warn  all 
passengers  approaching  said  crossing  of  the  danger  from 
locomotives  and  trains  of  cars;  that  appellant  had  fre- 
quently crossed  said  railroad  on  Main  street,  prior  to 
September  15,  1891,  when  said  injury  was  inflicted,  and 
had  seen  the  flagman  at  said  crossing,  and  received 
warnings  from  him  at  various  times,  and  had  become 
accustomed  to  depend  on  said  flagman  for  warning  if  it 
were  not  safe;  that  appellee  had  erected  a  flagman's 
house  on  the  south  side  of  Main  street,  and  west  of  the 
tracks;  that  Main  street,  including  sidewalks,  is  eighty 
feet  wide  at  said  crossing,  and  is  paved  with  bricks,  and 
was  crossed  by  four  tracks  of  appellee's  road;  that  ap- 
pellee's passenger  depot  is  on  the  west  side  of  its  tracks, 
about  180  feet  north  of  Main  street;  that  about  100  feet 
west  of  the  railroad  tracks,  and  on  the  north  side  of  Main 
street,  is  a  three-story  brick  building  called  the  ''Russel 
House;"  that  there  are  no  buildings  in  the  angle,  and 
space  between  the  Russel  House  and  the  south  end,  and 
side  of  said  passenger  depot,  and  the  view,  from  said 
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point  east  from  said  Russel  House  to  said  railroad  tracks, 
and  from  said  Main  street  north  to  the  south  end  of  said 
passenger  depot,  was  unobstructed,  and  a  person  ap* 
preaching  said  railroad  track  on  Main  street,  going  east- 
ward, can,  at  a  point  100  feet  west  of  said  crossing, 
see  north  on  said  tracks  345  feet;  and  from  a  point  80 
feet  west  of  said  crossing,  400  feet;  and  from  a  point  60 
feet  west  from  said  crossing,  470  feet;  and  from  a  point 
40  feet  west  of  said  crossing,  690  feet;  and  from  a  point 
30  feet  west  of  said  crossing,  1,280  feet;  and  from  a 
point  12  feet  west  of  said  crossing,  a  quarter  of  a  mile; 
that  appellant  believed  that  all  trains  passing  on 
said  road  stopped  at  said  passenger  depot;  that  on 
the  15th  day  of  September,  1891,  appellant,  not  ex- 
ceeding ten  minutes  before  he  was  injured,  was  ap- 
proaching said  crossing  from  the  west  driving  a  two- 
horse  wagon,  sitting  high  up,  and  saw  a  passenger  train 
pass  over  said  crossing  rapidly,  going  south;  that  im- 
mediately after  said  train  passed,  appellant  passed  over 
said  crossing  and  went  about  a  block  and  turned 
his  team  around  and  drove  back  over  said  crossing  and 
back  into  said  city  to  get  some  nails  he  had  forgotten, 
and,  not  being  able  to  get  them,  went  on  said  Main  street 
eastward,  approaching  said  crossing;  that  when  he  came 
within  100  feet  of  said  crossing,  he  looked  and  saw  that 
no  train  was  approaching  between  the  passenger  depot 
and  the  crossing,  and  turned  his  attention  and  sight  to 
the  flagman's  house,  to  the  south  of  Main  street,  and  did 
not  look  up  the  track  north  a  second  time  to  see  if  any 
locomotive  or  train  of  cars  was  approaching  said  cross- 
ing, but  looked  for  the  flagman  and  any  sign  of  warning 
of  approaching  train  or  danger,  and  not  seeing  the  flag- 
man or  any  sign  or  signal  of  danger,  he  did  not  look 
further  for  the  train  or  stop  his  team,  but  continued  to 
approach  said  crossing  slowly,  looking  to  see  if  said  flag- 
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man  would  appear  and  give  him  any  warning  or  signals 
of  approaching  train  or  danger,  and  not  seeing  any  flag- 
man or  sign  of  danger  and  not  seeing  any  danger  or  hear- 
ing any  approaching  train,  and  relying  upon  the  said 
flagman  to  give  him  warning  or  signal  of  any  approaching 
train  or  danger,  drove  his  said  team  and  wagon  upon 
said  crossing  in  the  belief  that  there  was  no  danger  in  so 
doing;  that  as  appellant  drove  his  horses  drawing  said 
wagon  upon  the  railroad  track  at  said  crossing,  a  locomo- 
tive, with  the  headlight  burning,   and   train  of   cars, 
without  stopping  at  the  depot,  approached  at  a  rate  of 
speed  of  more  than  ten  miles  an  hour  from  the  north 
and  struck  plaintiff;  that  appellant  did  not  know  it  was 
the  custom  not  to  have  a  flagman  at  said  crossing  after 
6:30  p.  M.  of  each  day;  that  said  flagman  was  not  at  said 
crossing  on  the  two   occasions  when   appellant  crossed 
the  same,  just  prior  to  the  injury;  that  it  was  between 
6:30  o'clock  p.  m.  and  7  o'clock  p.  m.  of  said  day  when 
appellant  was  injured,  and  there  was  no  flagman  at  said 
crossing  at  the  time  when  he  approached  and  drove  upon 
said  crossing;   that  at  the  time  he  was  injured  he  did 
not,  after  first  coming  into  view  of  the  track  to  the  pas- 
senger depot,  look  up  the  track  north  a  second  time  to 
see  if  any  train  of  cars  was  approaching  said  crossing, 
but  kept  looking  towards  the  southeast  and  to  the  right 
to  the  flagman's  station  and  for  the  flagman;  that  he  did 
not  hear  the  approaching  train  which  injured  him  until 
it  was  within  ten  or  fifteen  feet  of  him;  the  bell  on  said 
engine  was  rung  but  was  not  heard  by  appellant;  such 
bell  when  rung  could  be  heard  one  hundred  yards;  that 
appellant  did  not,  as  he  approached  said  crossing,  stop 
his  team  and  listen  for  an  approaching  train;  that  ap- 
pellant had  frequently  passed  on  said  crossing  prior  to 
the  day  on  which  he  was  injured  without  seeing  the  flag- 
man or  receiving  a  signal  of  warning  from  him,  and 
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upon  such  occasions  had  always  passed  the  crossing 
safely;  that  appellant  used  proper  care  and  caution  in 
driving  upon  said  crossing  when  he  was  injured;  that 
he  was  deceived  and  misled  into  believing  it  was  safe 
and  proper  to  go  upon  the  said  crossing  at  such  time  by 
the  act  of  appellee  in  not  maintaining  a  flagman  at 
said  crossing,  and  in  not  giving  him  any  warning  or  sig- 
nal of  danger,  and  in  passing  said  passenger  train  over 
said  crossing  so  recently  before  the  said  train  and  loco- 
motive which  struck  and  injured  appellant;  that  appel- 
lant had  good  sight  but  was  somewhat  deaf  prior  to  the 
injury;  that  his  horses  were  not  afraid  of  cars,  and 
could  have  been  and  were  controlled,  and  he  could  have 
turned  around  in  Main  street  before  reaching  the  cross- 
ing. 

That  on  the  said  15th  day  of  September ,  1891 ,  and  for  more 
than  eight  years  prior  thereto,  there  had  been  in  full  force 
and  effect  in  said  city  of  Danville,  Illinois,  an  ordinance 
requiring  appellee  to  keep  a  flagman  at  the  crossing  on 
Main  street,  where  appellant  was  injured,  whose  duty 
it  was  to  signal  and  warn  any  person  traveling  in  the 
direction  of  said  crossing  of  the  approach  of  any  loco- 
motive, car  or  train  of  cars,  or  other  impending  danger ; 
that  on  said  15th  day  of  September,  and  for  more  than 
ten  years  prior  to  that  time,  there  was  in  full  force  and 
effect  in  the  State  of  Illinois  a  statute  which  provided, 
that  if  any  train,  locomotive  engine  or  car  be  run  at  a 
greater  rate  of  speed  in  or  through  the  incorporated 
limits  of  any  city,  town  or  village,  than  is  permitted  by 
any  ordinance  of  such  city,  town  or  village,  such  rail- 
road company  shall  be  liable  to  the  person  aggrieved  for 
all  damages  done  the  person  or  property  by  such  train, 
locomotive  engine  or  car,  and  the  same  shall  be  pre- 
sumed to  have  been  done  by  the  negligence  of  said  rail- 
VoL.  141—7 
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road  company;  that  at  the  time  said  injury  was  inflicted, 
and  for  eight  years  prior  thereto,  there  was  in  full  force 
and  effect  in  said  city  of  Danville  an  ordinance  provid- 
ing that  no  locomotive  engine,  freight  or  passenger  car, 
or  train,  shall  be  run  within  the  limits  of  said  city  at  a 
greater  rate  of  speed  than  ten  miles  an  hour;  that  the 
proof  did  not  show  that  appellant  had  any  actual  knowl- 
edge of  the  existence  of  said  ordinance,  or  either  of 
them. 

It  is  earnestly  insisted  by  appellant,  that  he  exercised 
all  care  required  of  him  under  the  circumstances,  in  ap- 
proaching the  crossing,  and  was  not  guilty  of  contribu* 
tory  negligence. 

On  the  other  hand,  appellee  contends  that  as  appel- 
lant, after  he  came  within  100  feet  of  crossing,  had  an 
unobstructed  view  of  the  track  looking  north  a  dis- 
tance of  345  feet,  which  increased  as  he  approached  the 
track  to  1,280  feet,  at  thirty  feet  from  the  track,  and  a 
quarter  of  a  mile  at  twelve  feet  from  the  track,  he  was 
guilty  of  negligence  in  not  looking  in  that  direction; 
that  if  he  had  looked  he  could  have  seen. 

The  rule  in  this  state  is  that,  when  a  person  crossing 
a  railroad  track  is  injured  by  a  collision  with  a  train, 
the  fault  is  prima  facie  his,  and  he  must  affirmatively 
show  that  his  fault  or  negligence  did  not  contribute  to 
the  injury,  before  he  is  entitled  to  recover  for  such  in- 
jury. Hathaway  v.  Toledo ^  etc.,  R.  W.  Co,,  46  Ind.  25; 
Cincinnati,  etc.,  R.  W.  Co.  v.  Orames,  136  Ind.  39. 

It  is  settled  law  in  this  jurisdiction,  that  when  one  ap- 
proaches a  point  where  a  highway  crosses  a  railroad 
track  on  the  same  level,  it  is  his  duty  to  proceed  with 
caution,  and  if  he  attempts  to  cross  the  track,  either  on 
foot  or  in  a  vehicle  of  any  kind,  he  must  exercise  ordi- 
nary care  under  the  circumstances,  in  so  doing.     He 
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must  assume  that  there  is  danger  and  act  with  ordinary 
care  and  prudence  upon  that  assumption. 

The  law  defines  precisely  what  the  term  ordinary  care, 
under  the  circumstances,  shall  mean  in  these  cases. 
The  question  of  care  at  railway  crossings  as  affecting  the 
traveler,  is  no  longer,  as  a  rule,  a  question  for  the  jury. 
The  question  of  care  in  a  large  class  of  cases  is  exactly 
prescribed  as  a  matter  of  law. 

In  attempting  to  cross,  the  traveler  must  listen  for 
signals,  notice  signs  put  up  as  warnings  and  look 
attentively  both  ways  for  approaching  trains,  if  the  sur- 
roundings are  such  as  to  admit  of  that  precaution.  If  a 
traveler  by  looking  could  Jbave  seen  an  approaching 
train  in  time  to  avoid  injury,  it  will  be  presumed  in 
case  he  is  injured  by  collision,  either  that  he  did  not  look, 
or,  if  he  did  look,  that  he  did  not  heed  what  he  saw,  such 
conduct  is  negligence  per  se.  Bellefontaine  R,  W.  Co. 
V.  Hunter,  Admr.,  33  Ind.  335;  Louisville,  etc.,  R.  W.  Co. 
v.  Stephens,  40  N.  E.  Rep.  148;  Cincinnati,  etc,  R.  R.  Co. 
V.Butler,  103 Ind.  31;  Ohio, etc.,  R.  W.Co.v.  Hill,  Admx., 
117  Ind.  56;  Cincinnati,  etc.,  R.  W.  Co.  v.  Grames, 
supra,  and  cases  cited;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Geiger,8  Ohio  C.  C.  Rep.  41;  Gardner  v.  Detroit,  etc., 
R.  R.  Co.,  97  Mich.  240. 

The  appellant  admits  the  law  to  be  as  stated,  but  con- 
tends that  this  case  is  an  exception  for  the  reason  that 
lie  was  misled  by  the  conduct  of  appellee  in  not  keeping 
a  flagman  at  said  crossing.  Appellant,  in  his  brief,  says 
**the  question  is,  therefore,  reduced  to  the  simple  ques- 
tion as  to  whether  an  ordinary  prudent  man  would  or 
might  have  relied  upon  the  flagman;  or,  rather,  was  there 
suflBcient  uncertainty  upon  that  point  to  entitle  a  jury  to 
decide  the  question."  Upon  all  the  facts  found,  might 
a  fair  and  reasonable  man  draw  the  inference  and  con- 
clusion that  the  plaintiff  was  excusable,  and  that  he  ex- 
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ercised  ordinary  prudence,  or  can  the  court  say,  as  a 
matter  of  law,  that  his  reliance  was  not  an  exercise  of 
ordinary  prudence?  Is  the  conclusion  on  this  subject  at 
W'hich  the  jury  arrived  entitled  to  be  received,  or  is  it  a 
mere  conclusion  without  sufficient  basis  of  fact? 

It  was  decided  by  this  court,  in  the  case  of  Cadwallader 
V.  Louisville,  etc.,  R.  W.  Co,,  128  Ind.  518,  that  if  a  per- 
son approach  a  crossing  with  which  he  is  familiar,  and  at 
which  a  flagman  is  stationed,  and  the  flagman  does  not 
give  notice  of  the  approach  of  danger,  such  person  would 
have  no  right  to  presume  that  none  existed,  and  enter 
upon  the  track  without  looking,  and  if  under  such  cir- 
cumstances the  person  was  injured  the  court  would  ad- 
judge, as  a  matter  of  law,  that  he  was  guilty  of  contrib- 
utory negligence,  and  he  could  not  recover  damages 
therefor.  But  if  the  flagman  had  done  anything  to  in- 
duce such  person  to  attempt  to  cross  at  the  time  he  was 
injured,  or  anything  to  throw  him  off  his  guard,  then 
the  question  of  contributory  negligence  would  have  been 
a  question  for  the  jury.  Chicago,  etc.,  R.  R.  Co.  v. 
Hedges,  Admx.,  105  Ind.  398. 

Under  this  rule,  if  the  flagman  had  been  present  at 
the  crossing  when  appellant  was  injured,  and  had  not 
given  notice  of  the  approach  of  danger,  and  appellant 
had  approached  and  attempted  to  cross,  as  stated  in 
the  finding,  he  would  have  been  guilty  of  contributory 
negligence  and  the  court  would  so  adjudge  as  a  matter 
of  law.  The  absence  of  the  flagman  from  the  crossing 
was  certainly  not  as  reliable  assurance  that  it  was  safe 
to  cross  as  was  the  failure  of  the  flagman  to  give  the  sig- 
nal of  danger  when  present. 

If  this  is  a  correct  proposition,  and  we  are  of  the  opin- 
ion that  it  is,  then  the  action  of  the  court  in  rendering 
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judgment  on  the  special  verdict  against  appellant,  was 
proper. 

This  court  said,  in  the  case  of  Cadwallader  v.  Cincin' 
nctti,  etc.,  R,  W.  Co.,  supra:  ''Assuming,  in  this  case, 
that  the  appellant  had  the  right  to  presume  that  no  train 
was  approaching,  hy  reason  of  the  failure  of  the  flagman 
to  give  notice,  yet  this  did  not  excuse  her  from  the  use 
of  her  senses  of  sight  and  hearing  in  order  to  ascertain 
the  fact  for  herself.  With  the  use  of  these  senses  she 
was  as  well  able  to  ascertain  whether  a  train  was  ap- 
proaching as  the  flagman  at  the  crossing,  and  the  failure 
to  use  them  was  negligence. 

It  has  often  been  held  by  this  court  that  negligence 
on  the  part  of  the  railroad  company  does  not  excuse  the 
injured  party  from  the  exercise  of  ordinary  care  on 
his  part.  Bellefontaine  R.  W.  Co,  v.  Hunter,  33  Ind. 
335;  St.  Louis,  etc.,  R.  W.  Co.  v,  Mathias,  50  Ind.  65; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Butler,  supra;  Indiana, 
etc.f  R.  W.  Co.  V.  Oreene,  106  Ind.  279;  Indiana,  etc., 
R.  W.  Co.  V.  Hammock,  113  Ind.  1;  Ohio,  etc.,  R.  W. 
Co.  V.  Hill,  supra. 

Appellant  urges  that  his  belief  that  all  trains  stopped 
at  the  passenger  depot  was  a  reasonable  one.  He  cer- 
tainly could  not  reasonably  infer  such  fact  from  either 
the  population  of  the  city  or  the  importance  of  the  sta- 
tion. It  is  not  a  matter  of  common  knowledge  that  all 
trains  stop  at  passenger  depots  in  either  cities  or  towns. 
There  is  nothing  in  the  special  verdict  showing  that  such 
belief  was  a  reasonable  one,  but  even  if  such  belief  was 
reasonable  he  would  have  no  right  to  recklessly  omit  to 
use  his  senses  of  sight  and  hearing  and  rely  entirely  on 
his  belief. 

Appellant  also  contends  that  he  was  misled  by  the 
passenger  train,  which  passed  rapidly  over  the  crossing 
going  south,  as  he  approached  the  crossing  from  the 
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west — ^the  first  train  on  the  evening  of  September  15th. 
If  he  had  been  injured  the  first  time  he  drove  upon  said 
crossing,  immediately  after  said  passenger  train  had 
passed  over  the  same,  a  different  question  might  be  pre- 
sented. But,  after  he  passed  over  the  crossing  the  first 
time,  he  drove  about  a  block,  returned,  crossed  the  track 
again,  going  back  into  the  city,  and  then  returned  and 
attempted  to  cross  the  railroad  track  and  was  injured. 
This  case,  therefore,  does  not  come  within  the  rule  stated 
in  Chicago,  etc.,  R.  W.  Co,  v.  Boggs,  101  Ind.  522,  and 
other  cases  cited  by  appellant,  nor  does  it  belong  to  that 
class  of  cases. 

In  that  case  the  plaintiff  and  her  husband  approached 
the  track  running  along  a  highway  to  cross  the  same. 
As  they  neared  the  crossing  they  heard  a  locomotive 
and  train  approaching,  and  stopped  until  the  train  had 
passed.  As  soon  as  the  train  cleared  the  track  they 
started  the  horse  and  attempted  to  cross  the  track,  but 
the  wagon  was  struck  by  a  train  which  followed  the  one 
that  had  gone  over  the  crossing,  and  plaintiff  was  in- 
jured, there  was  only  a  short  distance  between  the 
trains,  and  there  was  an  interval  of  very  few  seconds  be- 
tween the  time  the  one  left  the  crossing  until  the  other 
ran  upon  it.  The  trees  and  bushes  and  their  foliage  ob- 
structed the  view  of  the  crossing  from  the  highway. 
The  track  ran  through  a  deep  cut  and  made  a  curve  be- 
fore reaching  the  crossing,  and  this,  combined  with 
other  things,  made  it  difficult  to  see  an  approaching 
train;  both  the  plaintiff  and  her  husband  looked  and 
listened  for  approaching  trains  as  soon  as  they  reached 
a  point  where  they  could  see,  but  they  neither  saw 
nor  heard  the  train  that  ran  into  the  wagon  until 
they  had  driven  upon  the  track;  the  noise  of  the 
first  train  was  so  great  that  it  drowned  the  sound  of  the 
whistle  and  bell,  if  these  signals  were  given  by  the  sec- 
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ond  train.  Upon  these  facts  this  court  held,  and  cor- 
rectly, we  think, ■  that  the  question  of  contributory  neg- 
ligence was  for  the  jury,  under  proper  instructions  from 
the  court.  In  that  case  the  court  instructed  the  jury 
that  it  was  incumbent  on  the  plaintiff  and  her  husband 
to  look  and  listen  before  driving  upon  the  track ;  that  if 
they  knew  of  the  crossing  and  had  often  passed  over  it, 
they  were  bound  to  use  more  care  than  if  they  had  not 
previously  known  it. 

Appellant  calls  attention  to  the  case  of  Cincinnati ,  etc. , 
R.  W.  Co.  V.  Oramea,  supra^  as  authority  in  this  case. 

In  that  case  it  appears,  from  the  special  verdict,  that 
the  injured  party  approached  a  crossing  in  Thorntown 
about  10  o'clock  a.  m.;  he  and  his  brother  stopped  the 
team  about  sixty  feet  west  from,  and  in  full  view  of,  the 
crossing  for  one  minute  and  they  both  listened  and 
looked  for  approaching  trains,  but  they  did  not  hear  any 
train  or  the  sound  of  any  whistle,  bell  or  other  signal. 
He  started  towards  the  crossing,  directing  his  brother  to 
look  and  listen  for  trains  approaching  from  the  north 
while  he  listened  for  trains  approaching  from  the  south. 
Buildings  and  sheds  obstructed  the  view  until  about 
twelve  feet  from  the  side  track.  A  box  car  thirty-four 
feet  in  length  stood  on  the  side  track,  the  north  end  of 
which  was  within  four  feet  of  the  center  of  Main  street, 
on  which  the  team  was  approaching  the  crossing.  While 
so  driving  from  the  point  where  he  stopped  to  the  main 
track,  the  plaintiff  could  not  have  heard  or  seen  the  ap- 
proach of  an  engine  or  train  of  cars  by  the  exercise 
of  his  sense  of  seeing  or  hearing  on  account  of  said 
box  car  and  buildings.  At  the  crossing  he  was  struck 
by  a  train  running  thirty  miles  an  hour;  no  bell  was 
rung  or  whistle  sounded.  The  plaintiff  had  never  been 
in  town  but  once  and  that  was  two  years  before,  but  on 
the  day  he  was  injured,  he  passed  over  the  crossing  in 
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coming  into  town  and  saw  the  surroundings.  There 
was  judgment  on  the  special  verdict  in  favor  of  the 
plaintiff  in  the  court  below,  but  the  same  was  reversed  in 
this  court. 

In  the  Grames  case,  as  shown  by  the  special  verdict, 
there  was  a  compliance  with  the  requirements  of  the  law 
of  looking  and  listening  before  reaching  the  crossing, 
and  he  stopped  his  team  for  a  minute  and  looked  and 
listened  for  approaching  trains^  and  as  he  approached 
the  track,  he  and  his  brother  looked  and  listened  but 
could  not  see  or  hear  on  account  of  the  obstructions 
mentioned. 

This  court,  in  that  case,  said:  ''In  approaching  a 
crossing,  the  law  requires  that  the  traveler  shall  listen 
for  signals,  must  take  notice  of  the  signs  put  up  as  warn- 
ings, must  look  attentively  up  and  down  the  track,  if  the 
surroundings  are  such  as  to  admit  of  this  precaution, 
and  he  must  not  attempt  to  cross  in  front  of  a  moving 
train.  If  he  neglects  these  precautions,  and  by  reason  of 
such  negligence  is  injured,  the  court  will  adjudge,  as  a 
matter  of  law,  that  he  has  been  guilty  of  contributory 
negligence.'' 

The  appellant  did  not  look  or  listen  after  the  first  time, 
wh«n  he  was  100  feet  from  the  crossing.  He  had  an  un- 
obstructed view  to  the  north,  could  have  seen  if  he  had 
looked,  and  could  have  heard  if  he  had  listened.  The 
surroundings  were  such  as  to  admit  of  his  looking  and 
listening.  He  neglected  these  precautions,  and,  by 
reason  thereof,  was  injured,  and,  as  this  court  said  in 
the  Grames  case,  "the  court  will  adjudge,  as  a  matter  of 
law,  that. he  was  guilty  of  contributory  negligence." 

Under  our  view  of  the  law  of  this  case,  it  is  not  neces- 
sary for  us  to  determine  whether  or  not  the  finding  ''that 
the  plaintiff  used  proper  care  and  caution  in  driving  upon 
said  crossing,"  is  equivalent  to  a  finding  that  the  appel- 
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lant  exercised  ordinary  care  under  the  circumstances 
surrounding  him  at  the  time  of  his  injury. 

The  rule  in  regard  to  special  verdicts  is,  that  it  is  only 
where  the  facts  found  by  the  jury  are  such  that  two  or 
more  inferences  may  be  reasonably  drawn  therefrom 
under  the  law,  that  the  finding  by  the  jury  of  one  of  such 
inferences  will  be  regarded  by  the  court.  In  such  case, 
the  ultimate  fact  must  be  stated  by  the  jury  in  the  special 
verdict  in  favor  of  the  party  seeking  a  recovery,  or  judg- 
ment will  be  rendered  thereon  against  him.  But,  if  the 
facts  found  in  a  special  verdict  are  such  that  the  court 
can  adjudge  as  a  matter  of  law  that  the  injured  party 
was  or  was  not  guilty  of  contributory  negligence,  then 
the  finding  of  such  ultimate  fact  by  the  jury,  whatever 
it  may  be,  will  be  disregarded  by  the  court.  Cincinnati^ 
etc.,  R.  W.  Co.  V.  Orames,  supra,  and  authorities  cited. 

The  statute  of  the  State  of  Illinois  concerning  the 
presumption  of  negligence  set  forth  in  the  verdict  per- 
tains to  the  remedy  in  the  class  of  cases  therein  named 
and  can  have  no  extraterritorial  force.  Johnson  v.  Chi- 
cago, etc.,  R.  W.  Co.,  59  N.W.  Rep.  66 ;  Knight  v.  West 
Jersey  R.  R.  Co.,  108  Pa.  St.  250. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

McGabe,  G.  J.,  took  no  part  in  the  decision  of  this 
case. 

Piled  April  12,  1896. 
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Bill  of  Exceptions. — When  Necessary. — Motion. — Order  of  Court. — 
Criminal  Case.— Arrest  of  Judgment. -^It  is  only  where  a  motion  rests 
apon  matters  not  apparent  on  the  face  of  the  record  proper  that  a 
bill  of  exceptions  is  necessary  to  present  it.  Where  a  motion  de- 
pends apon  collateral  matters  not  appearing  on  the  face  of  the  rec- 
ord proper,  and  most  be  shown  by  affidavit  or  evidence  aliunde, 
then  the  motion  and  the  ruling  thereon  must  be  brought  into  the 
record  by  a  bill  of  exceptions.  But  where  all  the  facts  necessary  to 
determine  the  question  raised  by  the  motion,  and  all  essential  in- 
formation relative  thereto,  appear  on  the  face  of  the  record  proper, 
no  bill  of  exceptions  is  necessary  to  make  such  motion  a  part  of  the 
record.    Such  is  the  case  with  a  motion  in  arrest  of  judgment. 

Same. — Criminal  Case,  Order  of  Court  Making  Papers  Part  ofBecord. — 
There  is  no  provision  of  the  criminal  code  authorizing  the  court  by 
its  order  to  make  collateral  matters  a  part  of  the  record. 

Judgment. — Arrest,  Motion  in  Writing,  Criminal  Case. — It  would  seem 
that  a  motion  in  arrest  of  a  judgment  in  a  criminal  case  must  be 
made  in  writing. 

Same. — Motion  in  Arrest,  Bill  of  Exceptions. — It  is  not  necessary  to  in- 
corporate a  motion  in  arrest  of  judgment  in  a  bill  of  exceptions  in 
order  to  bring  it  within  the  record. 

Same. — Criminal  Case,  When  Motion  in  Arrest  Should  Be  Overruled. — 
On  a  motion  in  arrest  of  judgment  in  a  criminal  case,  if  the  indict- 
ment contain  all  the  essential  elements  of  a  public  offense,  even 
though  to  some  extent  defectively  stated,  it  will  be  sufficient  to 
withstand  the  motion. 

Criminal  Law. — Uncertainty. — Motion  in  Arrest,  When  Can  Not  Pre- 
vail.—In  criminal  pleading,  for  uncertainty  in  the  statement  of  facts 
constituting  the  offense  intended  or  attempted  to  be  charged,  an  in- 
dictment or  information  can  only  be  assailed  by  a  motion  to  quash, 
and  never  by  a  motion  in  arrest  nor  by  an  assignment  in  the  Su- 
preme Court  for  the  first  time  that  the  facts  stated  are  not  sufficient 
to  constitute  a  public  offense. 

Same. — Intent  No  Crime. — A  felonious  intent,  not  accompanied  by  an 
unlawful  act,  constitutes  no  crime,  not  even  a  misdemeanor. 

Same. — Charge  of  Assault  With  Intent  to  Commit  a  Felony,  Sufficiency. — 
Present  Ability. — ^To  constitute  a  good  charge  of  an  assault  with  an 
intent  to  commit  felony  it  must  be  averred  that  the  defendant  had 
the  present  ability  to  commit  the  violent  injury  charged  to  have 
been  intended. 
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Same. — Assault  and  Battery  With  Inteatf  Sufficiency  of  Charge, — On  a 
charge  of  assault  and  battery  with  intent  to  commit  a  felony  the  as- 
sault and  battery  most  be  set  forth  in  language  that  will  convey  the 
same  meaning  as  that  of  the  statute  defining  the  crime  of  assault 
and  battery.  It  must  charge  that  the  assault  and  battery  was  com- 
mitted unlawfully  and  in  a  rude,  insolent,  or  angry  manner,  or  in 
words  of  the  same  import. 

8ahe. — Pleading,  Using  Words  of  Statute. — Other  Words  of  Same  Mean- 
ing, — In  a  criminal  pleading,  based  on  a  statute,  the  exact  words  of 
the  statute  need  not  be  employed,  but  words  which  import  the  same 
meaning,  if  employed  instead,  are  sufficient. 

Samb. — Pleading, —  Unlawful. — Feloniously. — Angry,  Bude  or  Insolent 
Jtfann^r.— The  words  "unlawful,"  *  •feloniously,"  "purposely  and  with 
premeditated  malice,"  carry  with  them  and  import,  when  applied  to 
an  act  performed,  that  it  was  done  in  either  a  "rude,  insolent  or  an- 
gry manner,"  or  in  all  of  them. 

From  the  Hamilton  Circuit  Court. 

J.  Conner^  W.  8.  Christian  and  I.  W.  Christian,  for 
appellant. 

W.  A.  Ketcham,  Attorney-General,  C.  W.  Moores,  D. 
J.  McMathy  Prosecuting  Attorney,  A.  F.  Shirts  and  L.  S. 
Baldwin,  for  State. 

McCabe,  C.  J. — ^The  appellant  was  tried  in  the  circuit 
court,  a  verdict  of  guilty  returned  against  him  by  the 
jury  fixing  his  punishment  at  seven  years  imprisonment 
in  the  State  prison  north,  on  a  plea  of  not  guilty  to  an 
information,  the  charging  part  of  which  is  as  follows: 

''That  Sherman  Chandler  and  Jacob  Davis,  on  or  about 
the  5th  day  of  August,  1894,  at  the  county  of  Hamilton 
and  State  of  Indiana,  did  then  and  there  unlawfully,  fe- 
loniously, commit  a  violent  injury  upon  the  person  of 
Bird  Davis,  by  then  and  there  purposely,  and  with  pre- 
meditated malice,  shooting  the  said  Bird  Davis  with  a 
certain  revolver,  then  and  there  loaded  with  gunpowder 
and  leaden  ball,  which  the  said  Sherman  Chandler  then 
and  there  had  and  held  in  his  hands  with  intent  then 
and  there,  and  thereby  her,  the  said  Bird  Davis  unlaw- 
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fully,  feloniously,  purposely  and  with  premeditated  mal- 
ice to  kill  and  murder,  as  Samuel  Davis,  on  information 
and  belief,  has  complained  on  oath,  whose  affidavit  is 
herewith  filed." 

The  information  follows  the  affidavit  exactly. 

The  circuit  court  overruled  the  appellant's  motion  in 
arrest  of  judgment  and  rendered  judgment  on  the  ver- 
dict. 

The  assignment  of  error  calls  in  question  the  action  of 
the  court  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

It  is  contended  by  the  appellant  that  the  information 
does  not  state  facts  sufficient  to  constitute  a  public  of- 
fense. 

It  is  contended  by  the  appellant  that  the  attempt  was 
to  charge  him  with  an  assault  and  battery  with  intent 
to  commit  murder,  and  that  the  assault  and  battery,  the 
minor  offense  is  not  sufficiently  charged;  that  is,  that  the 
information  does  not  state  facts  sufficient  to  constitute 
the  crime  of  assault  and  battery. 

This  contention  is  met  by  the  attorney-general,  first 
by  the  contention  that  the  motion  in  arrest  must  be  in 
writing,  and  as  it  appears  in  the  transcript  not  to  have 
been  in  writing,  it  is  not  properly  in  the  record,  and 
hence  no  question  is  presented  by  the  ruling  thereon. 
He  contends  that  it  is  a  pleading  in  the  cause  and  hence 
must  be  in  writing,  and  if  not  a  pleading  it  can  only  be 
brought  into  the  record  by  a  proper  bill  of  exceptions. 

In  support  of  this  contention  he  cites  the  statute,  which 
reads  thus: 

**A  motion  in  arrest  of  judgment  is  an  application  in 
writing,  on  the  part  of  the  defendant,  that  no  judgment 
be  rendered  on  a  plea  or  verdict  of  guilty  or  finding  of 
the  court,  and  may  be  granted  by  the  court  for  either  of 
the  following  causes: 
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''First.  That  the  grand  jury  which  iound  the  indict- 
ment had  no  legal  authority  to  inquire  into  the  offense 
charged,  by  reason  of  its  not  being  within  the  jurisdic- 
tion of  the  court. 

''Second.  That  the  facts  stated  in  the  indictment  or  in- 
formation do  not  constitue  a  public  offense.  The  court 
may  also,  on  its  view  of  any  of  these  defects,  arrest  the 
judgment  without  motion."  *  *  *  Burns  R.  S.  1894, 
section  1912  (R.  S.  1881,  section  1843). 

The  statute  seems  to  require  the  motion  to  be  in  writ- 
ing. But  treating  the  motion  as  if  it  were  in  writing, 
and  properly  specified  the  objection  to  the  information 
now  urged  in  the  appellant's  brief  as  the  grounds  of  the 
motion,  we  shall  see  that  such  objection  is  unavailable. 

The  next  question  arising  on  the  attorney-general's 
contention  treating  the  motion  in  arrest  as  if  it  were  in 
writing,  made  by  attorney-general's  contention,  is 
whether  the  motion  in  arrest  is  in  the  record,  there  be- 
ing no  bill  of  exceptions  making  it  a  part  of  the  record. 

At  the  close  of  that  part  of  the  record  reciting  the 
overruling  of  the  motion  in  arrest,  the  transcript  states 
that  ''the  motion  and  ruling  thereon,  and  exception 
thereto,  are  hereby  made  a  part  of  the  record  herein 
without  a  bill  of  exceptions  by  order  of  the  court  here- 
in." We  find  no  provision  in  the  criminal  code  for 
making  collateral  matters  a  part  of  the  record  by  order 
of  the  court  without  a  bill  of  exceptions.  It  has  been 
expressly  held  by  this  court  that  instructions  in  crimi- 
nal cases  can  only  be  brought  into  the  record  by  a  bill 
of  exceptions,  though  in  civil  causes  other  methods  were 
provided  for  so  doing.     Leverich  v.  State^  105  Ind.  277. 

We  are  of  opinion  that  the  motion  and  ruling  thereon 
were  not  brought  into  the  record  by  the  order  of  the 
court. 

We  are  next  to  inquire  whether  the  motion  and  ruling 
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thereon  are  a  part  of  the  record  without  a  bill  of  excep- 
tions making  them  so. 

It  is  only  where  a  motion  rests  upon  matters  not  ap* 
parent  on  the  face  of  the  record  proper,  that  a  bill  of 
exceptions  is  necessary  to  present  it.  Where  such  a  mo- 
tion depends  upon  collateral  matters  not  appearing  on 
the  face  of  the  record  proper,  and  must  be  shown  by 
affidavit  or  evidence  aliunde,  then  such  motion,  and  the 
ruling  thereon,  must  be  brought  into  the  record  by  bill 
of  exceptions.  Where,  however,  all  the  facts  necessary 
to  determine  the  question  raised  by  the  motion,  and  all 
essential  information  relative  thereto,  appear  on  the 
face  of  the  record  proper,  no  bill  of  exceptions  is  nec- 
essary to  make  the  same  a  part  of  the  record.  State  v. 
Cooper,  103  Ind.  75;  Freshour  v.  Logansport,  etc,.  Turn-' 
pike  Co.,  104  Ind.  463;  Doctor  v.  Hartman,  74  Ind.  221; 
Redinbo  v.  Fretz,  99  Ind.  458. 

Here  the  ground  urged  in  support  of  the  motion  in 
arrest,  is  that  the  information  does  not  state  facts  suffi- 
cient to  constitute  a  public  offense.  Whether  it  does  or 
not  must  be  determined  alone  by  a  consideration  of  the 
facts  alleged  therein.  Therefore,  whether  the  motion  be 
sustained  or  overruled,  the  facts  upon  which  it  is  sus- 
tained or  overruled  will  appear  on  the  face  of  the  record 
proper  without  the  aid  of  any  extrinsic  matter.  We 
are,  therefore,  of  the  opinion  that  the  motion  in  arrest, 
the  ruling  thereon,  and  exception  thereto,  are  a  part  of 
the  record  without  the  aid  of  a  bill  of  exceptions. 

It  is  next  contended  on  behalf  of  the  State  that  if  there 
is  any  defect  in  the  information  it  is  such  as  is,  if  not 
taken  advantage  of  before,  cured  by  the  verdict. 

On  a  motion  in  arrest,  if  the  indictment  is  found  to 
contain  all  the  essential  elements  of  a  public  offense, 
even  though  to  some  extent  defectively  stated,  it  will  be 
held  sufficient.     Oraeier  v.  State,  105  Ind.  271;  Ghreenley 
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Y.  StaU,  60  Ind.  141;  Lowe  v.  State,  46  Ind.  305;  Shep- 
herd V.  State,  64  Ind.  43. 

So^  too,  in  criminal  pleading,  for  uncertainty  in  the 
statement  of  the  facts  constituting  the  offense  intended 
or  attempted  to  be  charged,  an  indictment  or  informa- 
tion can  only  he  assailed  or  quashed  by  a  motion  to 
quash,  and  never  by  a  motion  in  arrest,  or  by  an  assign- 
ment here,  for  the  first  time,  that  the  facts  stated  in  the 
pleading  are  not  sufficient  to  constitute  a  public  offense. 
SUwart  V.  State,  113  Ind.. 505;  Trout  v.  State,  107  Ind. 
578;  Pattee  v.  State,  109  Ind.  545;  Trout  v.  State,  111 
Ind.  499;  Nichoh  v.  State,  127  Ind.  406. 

But  the  objection  made  to  the  information  is  not  on  ac- 
count of  a  defective  statement  of  the  facts  constituting 
the  offense  attempted  to  be  charged,  nor  on  account  of 
uncertainty  in  the  facts  stated,  but  the  objection  is  that 
the  elements  of  the  crime  of  an  assault,  or  an  assault  and 
battery  with  intent  to  murder,  is  not  contained  in  the 
information. 

It  has  often  been  held  by  this  court  that  where  an  in- 
dictment or  information  does  not  contain  all  the  essential 
elements  of  a  public  offense,  a  motion  in  arrest  of  judg- 
ment will  be  sustained.  Nichols  v.  State,  supra;  Oreen- 
ley  v.  State,  supra;  Lowe  v.  State,  supra:  Shepherd  v. 
State,  supra;  Hoover  v.  State,  110  Ind.  349. 

The  State  seeks  to  sustain  the  information  on  the 
ground  that  it  is  an  attempt  to  charge  an  assault  with 
intent  to  murder,  and  that  the  lack  of  the  averment  of 
the  present  ability  of  the  defendant  to  commit  a  violent 
injury  on  Bird  Davis  must  be  regarded  as  supplied  and 
cured  by  the  verdict.  That  would  be  true  if  that  is  not 
an  essential  element  of  the  crimeattempted  to  be  charged. 
The  statute  defines  an  assault  thus:  "Whoever,  having 
the  present  ability  to  do  so,  unlawfully  attempts  to  com- 
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mit  a  violent  injury  on  the  person  of  another,  is  guilty 
of  an  assault,  etc." 

If,  then,  the  intention  was  to  charge  an  assault,  with 
intent  to  murder,  the  assault  was  the  unlawful  act,  and 
the  only  unlawful  act  intended  to  be  charged,  and  which, 
in  connection  with  the  felonious  intent  afterwards 
charged,  constituted   the  felony.     The  felonious  intent, 

^v  disconnected  with  any  unlawful  act,  constitutes  no  crime, 

either  felony  or  misdemeanor.  Therefore  it  follows  that 
the  unlawful  act  charged,  in  connection  with  the  felonious 

^4  intent,  is  an  essential  element  of  the  crime  attempted  to 

be  charged.  It  has  been  settled  in  this  court,  to  consti- 
tute a  good  charge  of  an  assault  with  intent  to  commit  a 
felony,  it  must  be  averred  that  the  defendant  had  the 
present  ability  to  commit  the  violent  injury  alleged. 
Adell  V.  State,  34  Ind.  543;  State  v.  Hubba,  58  Ind. 
415;  Howard  v.  State,  67  Ind.  401. 

There  is  no  charge  in  the  information  that  the  defend- 
ant had  the  then  present  ability  to  commit  the  alleged 

^u  violent  injury.     But  it  does  allege  that  he  actually  did 

commit  the  same.  The  language  is,  '*Did  then  and  there 
unlawfully,  feloniously  commit  a  violent  injury  upon 
the  person  of  Bird  Davis  by  then  and  there  unlawfully, 
feloniously,  purposely,  and  with  premeditated  malice, 
shooting  the  said  Bird  Davis  with  a  certain  revolver, 
then  and  there  loaded  with  gunpowder  and  ball,  etc." 
•  An  intent  to  charge  an  assault  merely,  with  the  feloni- 

ous  intent,  is  clearly  negatived  by  the  language  just 
quoted. 

The  actual  battery  is  charged  and  thereby  the  lesser 
misdemeanor  of  an  assault  is  merged  in  the  greater  of 
an  assault  and  battery.  In  such  a  case  it  has  been  held 
by  this  court  that  the  charge  can  only  be  considered  as 
an  attempt  to  charge  an  assault  and  battery  with  intent 
to  murder.     Keeling  v.  State,  107  Ind.  563. 
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It  has  also  often  been  held  by  this  court  that  in  such 
a  case  the  charge  of  the  assault  and  battery  must  be  set 
forth  in  language  that  will  convey  the  same  meaning  as 
that  of  the  statute  defining  the  crime  of  assault  and  bat- 
tery. The  statute  defines  the  crime  thus:  "Whoever, 
in  a  rude,  insolent  or  angry  manner  unlawfully  touches 
another,  is  guilty  of  an  assault  and  battery,''  etc.  Burns 
R.  S.  1894,  section  1984;  R.  S.  1881,  section  1911. 

It  has  been  held  by  this  court  that  in  an  indictment 
or  information  for  an  assault  and  battery,  or  an  assault 
with  intent  to  commit  murder,  it  must,  in  order  to  be 
sufficient,  charge  that  the  assault  and  battery  was  com- 
mitted unlawfully  and  in  a  rude,  insolent  or  angry  man- 
ner, and  in  case  of  an  assault  with  such  intent  that  it 
was  an  unlawful  attempt  to  commit  a  violent  injury, 
coupled  with  the  present  ability  to  do  the  same.  Adell 
V.  State,  34  Ind.  543;  Howard  v.  State,  supra;  State  v. 
HubbSy  supra;  Cranor  v.  State,  39  Ind.  64;  State  v.  Smith, 

74  Ind.  557. 

The  exact  words  of  the  statute  need  not  be  employed, 
but  words  which  import  the  same  meaning,  if  employed 
instead,  will  be  sufficient.  Sloan  v.  State,  42  Ind.  570; 
State  V.  Smith,  supra;  Hays  v.  State,  77  Ind.  450;  Knight 
v.  State,  84  Ind.  73. 

The  appellant*s  counsel  have  referred  us  to  Howard  v. 
State,  supra,  and  Adell  v.  State,  supra,  as  conclusive  of 
the  question  here  involved.  The  indictment  in  the 
Howard  case,  charged  that  the  defendant  did  ''willfully, 
purposely,  feloniously  and  of  his  malice  aforethought, 
make  an  assault  on  one  Michael  Burns,  and  then  and 
there  with  a  pistol,  commonly  called  a  revolver,  which 
he  had  and  held  in  his  hands,  and  said  pistol  or  revolver 
as  aforesaid  was  loaded  with  gunpowder  and  a  leaden 
ball,  did  then  and  there  willfully,  feloniously,  purposely 
Vol.  141—8 
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and  of  his  malice  aforethought,  shoot  off  said  pistol  or 
revolver  at  and  against  the  said  Michael  Burns,  with  in- 
tent then  and  there  and  thereby  him,  the  said  Michael 
Burns,  purposely,  willfully,  feloniously  and  of  his 
malice  aforethought,  to  kill  and  murder,  etc." 

It  was  held  in  that  case  that  the  indictment  was  in- 
sufficient  because  it  neither  stated  facts  sufficient  to  con- 
stitute an  assault,  nor  an  assault  and  battery.  It  was 
held  not  to  contain  a  charge  of  an  assault  because  it  did 
not  contain  a  charge  of  the  present  ability  to  commit  the 
violent  injury;  it  was  held  not  to  state  facts  sufficient  to 
constitute  an  assault  and  battery,  because  there  was  no 
charge  that  the  alleged  assault  and  battery  had  been  per- 
petrated in  a  rude,  insolent  or  angry  manner.  To  the 
same  effect  is  McCulley  v.  State,  62  Ind.  428.  But  in 
Sloan  V.  State,  supra,  in  an  indictment  for  an  assault 
and  battery  with  intent  to  murder,  where  the  assault 
and  battery  part  of  the  charge  was  that  the  defend- 
ant did  * 'feloniously,  purposely,  and  with  premeditated 
malice,  make  an  assault,  and  him,  the  said  Henry  Brandt, 
did  and  there  feloniously,  purposely,  and  with  premedi- 
tated malice,  beat,  strike,  kick,  stamp,  etc.,"  it  was  held 
that  the  ponderous  words  ** feloniously,  purposely  and 
with  premeditated  malice"  weigh  as  much  in  their  signi- 
fication, as  the  omitted  words,  **rude,"  "insolent"  or 
** angry"  and  the  word  "unlawfully." 

But  the  cases  relied  on  by  the  appellant  are  later  than 
the  case  last  referred  to.  In  still  later  cases  the  doctrine 
of  the  Sloan  case,  supra,  has  been  reaffirmed  and  the 
doctrine  of  the  Howard  case,  supra,  and  the  McCulley 
case,  supra,  has  been  disapproved  in  Hays  v.  State,  77 
Ind.  450,  wherein,  at  page  452,  it  is  said  by  this  court, 
that:  "The  charge  that  the  appellant  'did  then  and 
there,  at,  against,  to  and  upon  the  said  Edmond  R. 
Broyles,  feloniously,  willfully,  purposely  and  with  pre- 
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meditated  malice,  shoot  a  certain  pistol,  then  and  there 
loaded  with  gunpowder  and  leaden  hall,'  was,  it  seems  to 
us,  the  fair  equivalent  of  an  averment  that  there  was  an 
actual  'touching'  of  the  person  of  Broyles,  with  a 
leaden  ball,  and  that  this  'touching'  was  done,  not  only 
in  a  rude  and  insolent,  but  also  in  an  angry,  manner. 

"In  this  view  we  are  either  fully  or  infereutially  sus- 
tained by  the  cases  of  Jarrell  v.  State,  58  Ind.  293;  Statey. 
Prailier,  54  Ind.  63;  Sloan  v.  State,  42  Ind.  570;  Corneille 
V.  State,  16  Ind.  232,  and  State  v.  Farley,  14  Ind.  23.'* 

To  the  same  effect  is  Shinn  v.  State,  68  Ind.  423. 

Following  these  later  cases  establishing,  as  we  think, 
the  sounder  and  better  rule  we  are  of  opinion  that  the 
words  ''unlawfully,"  "feloniously,"  "purposely  and 
with  premeditated  malice,"  descriptive  of  the  manner  in 
which  the  alleged  assault  and  battery  was  perpetrated, 
carry  with  them  and  import  that  it  was  done  in  either  a 
rude  manner,  or  in  an  insolent  manner,  or  in  an  angry 
manner,  if  not  that  it  was  done  in  all  of  them.  If  it 
was  done  unlawfully  and  also  feloniously,  purposely  and 
with  premeditated  malice,  it  was  done  in  an  angry  man- 
ner, and  more  because  malice  is  defined  to  mean  enmity 
of  heart,  malevolence,  ill-will,  a  spirit  desiring  harm  or 
misfortune  to  another,  a  disposition  to  injure  others,  un- 
provoked malignity  or  spite;  see  Webster.  And  the 
word  malicious  is  defined  by  the  same  author  to  mean 
indulging  or  exercising  malice,  harboring  ill-will  or  en- 
mity, malevolent,  malignant  in  heart.  The  word  angry 
is  defined  by  the  same  author  as  meaning  touched  with 
anger,  feeling  resentment,  provoked.  And  anger  is  de- 
fined to  be  a  strong  passion  or  emotion  of  the  mind  ex- 
cited by  real  or  supposed  injury  to  or  intent  to  injure 
one's  self  or  others.  So  that  malice  or  malicious  com- 
prehends all  that  the  word  angry  does  and  more. 

We  have  already  seen  that  it  has  been  held  by  this 
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court  that  the  words  of  the  statute  defining  the  crime 
need  not  be  used  in  the  indictment  or  information  charg- 
ing the  same,  but  that  other  words  may  be  used  fairly 
importing  the  same  idea  as  those  used  in  the  definition 
of  the  crime. 

We  are,  therefore,  of  the  opinion  that  the  circuit  court 
did  not  err  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

Judgment  affirmed. 

Filed  Jan.  11,  1S95;  petition  for  rehearing  overruled  April  24, 1896. 
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Pbacficb. — Misconduct  of  Counsel, — Objections^  Buling  of  Court  Necessa- 
ry,— Question  for  Supreme  Court, — Unless  the  record  discloses  that 
the  court,  at  the  time  the  misconduct  of  counsel  in  arguing  the  cause 
is  said  to  have  occurred,  was  called  upon  by  the  complaining  party 
to  rule  upon  the  objections  being  made  by  him,  no  question  is  re- 
served for  the  Supreme  Court. 

Same.— -4^dawto  for  New  Trial. —  When  not  Part  of  Bill  of  Exceptions, 
— Affidavits  filed  in  support  of  a  new  trial  can  not  be  made  a  part 
of  the  record  by  the  trial  judge,  in  the  bill  of  exceptions,  referring 
to  them  **a8  heretofore  set  out  in  the  record,"  even  though  the  clerk 
copy  them  into  the  transcript. 

Criminal  Law. — Charge  of  Murder,  Conviction  of  an  Assault  and  Bat- 
tery.— On  a  charge  of  murder  the  defendant  can  not  be  convicted  of 
a  mere  assault  and  battery  or  an  assault. 

Instructions. — Not  Applicable  to  Case,  When  Harmful, —  What  Becord 
must  S?ww. — Instructions  should  be  relevant  to  the  issue  and  appli- 
cable to  the  evidence ;  and  a  violation  of  this  rule  is  reversible  error 
if  it  appears  that  the  action  of  the  court  tended  to  injure  or  harm  the 
the  complaining  party  in  his  substantial  rights ;  and  in  order  to  re- 
verse the  case,  it  must  appear  of  record  that  the  error  was  harmful 
or  tended  to  injure  the  party  aggrieved. 

Same. — Bight  of  Court  to  Give  as  Applicable  to  a  Theory  of  Defense  Dis- 
claimed by  Defendant, — If  there  be  any  facts  or  circumstance  in  the 


I 


NOVEMBER  TERM,  1894.  117 


Reed  v.  The  State. 


case,  although  quite  meager,  to  which  instractions  might,  apon  any 
yiew,  be  pertinent  (if  they  contain  correct  statements  of  the  law), 
it  is  not  error  for  the  court  to  give  them,  although  given  to  the  jury 
upon  the  theory  that  they  are  favorable  to  the  theory  of  the  de- 
fense, but  which  theory  the  defendant  at  the  time  disclaimed. 

Samb. — Theory  of  Case. — Presumption  in  Favor  of  Court. — Theory  of 
Case  Urged  in  Argument  before  Jury,  Presumption. — If  instructions 
are  given  by  the  court,  although  very  slightly  applicable  to  the  evi- 
dence, a  presumption  of  their  applicability  to  the  theory  of  the  de- 
fense will  be  presumed,  although  the  defendant  disclaim,  on  appeal, 
the  theory  to  which  they  are  applicable ;  for  it  will  be  presumed 
that  in  the  argument  of  the  cause  before  the  jury,  defendant's  coun- 
sel assumed  that  theory  as  a  defense  to  which  they  are  applicable. 

8axb. — Immaterial  Error. — ^The  party  complaining  of  an  instruction 
must  affirmatively  show  by  the  record  that  he  was  injured  by  it. 

From  the  Hancock  Circuit  Court. 

R.  W.  McBride,  C.  S.  Dmny,  T.  Hanna,  C.  0.  OffvM 
and  R.  A.  Black,  for  appellant. 

W.  A.  Ketcham,  Attorney  General,  E.  W.  Felt,  U.  S. 
Jackson,  E.  Marsh,  W.  W.  Cook  and  M.  Moores,  for  ap- 
pellee. 

Jordan,  J. — ^The  appellant  was,  by  an  indictment  of 
the  grand  jury  of  Marion  county,  charged  with  the 
crime  of  murder  in  the  first  degree  for  the  killing  of  one 
Samuel  Barker,  at  said  county,  on  the  13th  of  October, 
1893.  On  a  change  of  venue  he  was  tried  upon  a  plea 
of  not  guilty  in  the  Hancock  Circuit  Court,  before  a 
jury,  and  convicted  of  voluntary  manslaughter,  and  his 
punishment  assessed  at  imprisonment  in  the  State's 
prison  for  a  term  of  ten  years.  Over  a  motion  for  a 
new  trial,  judgment  was  rendered  upon  the  verdict,  from 
which  he  has  appealed  to  this  court,  and  has  assigned 
for  error  the  overruling  of  his  motion  for  a  new  trial. 

A  brief  outline  of  the  circumstances  and  facts  sur- 
rounding the  alleged  homicide  appear  to  be  as  follows : 

The  deceased  was  an  old  man  engaged  in  the  service 
of  a  merchant  policeman  in  the  city  of  Indianapolis, 
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and  on  the  night  of  the  alleged  crime  he  was  employed 
as  a  special  officer  and  placed  in  charge  of  the  door  at 
Mannerchor  hall  in  said  city,  where  a  private  reception 
in  honor  of  some  prominent  German  society  people  was 
being  held.  He  had  been  instructed  to  admit  no  per- 
sons save  those  that  presented  a  ticket  of  invitation. 
The  appellant,  in  company  with  some  companions,  after 
the  hour  of  midnight,  came  to  the  hall  in  a  ^te  of  in- 
toxication and,  without  invitation,  attempted  to  force  his 
way  into  the  hall  and  intrude  his  presence  upon  the 
party  assembled  within.  To  prevent  this  intrusion,  the 
deceased  intercepted  Reed  at  the  door  and  shoved  him 
back.  This  so  enraged  him  that  he  began  to  use  vile  and 
obscene  language  and  threatened  the  policeman  with 
bodily  harm.  He  was  finally  forced  away  from  the 
door  and  reached  the  street,  where  he  continued  his  vio- 
lent, abusive  and  threatening  language  until  the  de- 
ceased approached  within  about  ten  feet  of  him,  when,  as  it 
appears,  he  picked  up  a  stone  and  threw  it  with  force  at 
Barker,  the  stone  striking  the  latter  on  the  head,  fractur- 
ing the  skull,  from  the  effects  of  which  he  died. 

Twelve  reasons  were  assigned  for  a  new  trial;  of  these 
the  first  and  second  relate  to  the  sufficiency  of  the  evi- 
dence. At  the  solicitation  of  the  learned  counsel  for  ap- 
pellant, we  have  examined  the  evidence  and  feel  fully 
warranted  and  justified  in  adjudging  that  the  same  clear- 
ly sustains  the  verdict  of  the  jury  in  every  material 
matter,  and  that  the  accused  has  no  grounds  for  com- 
plaint in  that  respect.  Considering  all  of  the  evidence, 
it  is  apparent  to  us  that  the  jurors,  in  finding  the  appel- 
lant guilty  of  manslaughter,  and  affixing  the  penalty 
which  they  did,  yielded  more  to  the  promptings  of 
mercy  than  they  did  to  the  weight  of  the  evidence,  for 
we  are  of  the  opinion  that  the  latter  would  have  author- 
ized a  conviction  of  a  higher  grade  of  homicide.     The 
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evidence,  elicited  from  the  appellant,  when  he  was  ex* 
amined  as  a  witness  in  his  own  behalf,  construed  as  an 
entirety,  militates  against  and  destroys  his  bare  denial 
that  he  threw  the  stone  in  question;  while,  upon  the 
other  hand,  apparently  creditable  eye  witnesses  testified 
to  seeing  the  accused  cast  the  missile  that  struck  and 
killed  the  deceased. 

Appellant  complains  of  the  alleged  misconduct  of  at- 
torneys, upon  the  part  of  the  State,  consisting  of  remarks 
made  by  them  in  their  argument  to  the  jury.  This  con- 
tention, which  is  so  earnestly  discussed  by  his  counsel, 
we  can  not  consider  upon  its  merits,  for  two  reasons : 

1.  The  record  does  not  disclose  that  the  court,  at  the 
time  the  misconduct  is  said  to  have  occurred,  was  called 
upon  to  rule  on  the  question  upon  objections  being  made 
by  appellant.  The  rule  of  procedure,  and  the  steps  nec- 
essary to  be  taken  by  a  litigant  who  is  aggrieved  by  the 
misconduct  of  opposing  counsel,  are  properly  stated  in 
Morrison  v.  State,  76  Ind.  335;  Staser  v.  Hogan,  120 
Ind.  207;  Coble  v.  EUzroth,  125  Ind.  429;  White  v.  Greg- 
cry,  126  Ind.  95;  Ohio,  etc,,  R.  R.  Co.  v.  Wrape,  4  Ind. 
App.  100;   Vannatta  v.  Duify,  4  Ind.  App.  168. 

2.  The  affidavits  in  support  of  the  alleged  grounds 
of  misconduct  assigned  in  the  motion  for  a  new  trial, 
are  not  in  the  record  by  a  bill  of  exceptions  or  order  of 
court.  By  reason  of  the  facts  that  the  record  discloses 
no  ruling  of  the  court  upon  the  matter  in  controversy, 
and  the  absence  from  the  record  of  the  affidavits  that 
were  filed  to  establish  the  misconduct  in  controversy,  no 
question  upon  this  branch  of  the  case  is  presented  for 
our  consideration.  It  is  true,  that  the  clerk  has  copied 
certain  affidavits  into  the  transcript,  without  any  proper 
authority  for  so  doing,  and  the  trial  judge  in  his  certifi- 
cate to  the  bill  of  exceptions,  refers  to  these  affidavits 
^ 'as  heretofore  set  out  in  the  record;"  but  nowhere  do 
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we  find  them  embodied  in  the  bill  of  exceptions  or  in 
any  legitimate  manner  incorporated  in  the  record;  hence 
it  follows  that  the  matter  of  reference  in  the  certificate 
can  not  serve  to  make  that  a  matter  of  record,  which  is 
not  already  properly  therein.  This  rule  is  so  firmly  set- 
tled and  recognized  that  citation  of  authorities  would  be 
useless. 

Appellant  complains  of  the  decision  of  the  court  below 
in  giving  certain  instructions,  and  in  refusing  others 
upon  his  request.  The  fourth  and  sixteenth  instruc- 
tions which  were  refused  over  appellant's  request  are  as 
follows: 

''4th.  The  defendant  in  this  case  is  charged  with  the 
commission  of  the  crime  of  murder  in  the  first  degree. 
This  charge  includes  a  charge  of  murder  in  the  second 
degree,  a  charge  of  manslaughter,  a  charge  of  assault 
and  battery,  and  a  charge  of  assault,  upon  the  principle 
that  the  greater  includes  the  less,  and  under  it  he  may 
be,  if  the  evidence  is  sufficient  to  justify  it,  convicted 
of  either  of  these  grades  of  crime." 

"16th.  You  may,  if  the  evidence  warrants  it,  acquit 
the  defendant  either  of  murder  in  the  first  degree, 
murder  in  the  second  degree,  voluntary  or  involuntary 
manslaughter,  and  convict  him  of  assault  and  battery  or 
simply  of  an  assault." 

The  court  did  not  err  in  refusing  both  of  these  instruc- 
tions. 

Under  the  law  in  this  State,  an  assault  and  battery  is 
not  included  in  any  of  the  degrees  of  homicide  in  such  a 
manner  as  to  authorize,  under  a  charge  of  the  latter,  a 
conviction  of  the  former.  The  jury  was  compelled  to 
convict  the  appellant,  if  at  all,  under  the  indictment 
upon  which  he  was  tried,  of  either  murder  in  the  first  or 
second  degree  or  of  manslaughter,  otherwise  an  acquittal 
must  have  resulted. 
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No  such  construction,  as  will  support  the  contention 
of  appellant's  learned  counsel,  to  the  effect  that  the  jury 
would  have  been  authorized,  under  the  indictment  in  the 
case  at  bar,  if  the  evidence  justified  it,  to  have  convicted 
the  appellant  of  assault  and  battery,  can  be  placed  upon 
the  following  sections  of  the  criminal  code:  1834,  R.  S. 
1881;  1903,  R.  S.  1894;  1835,  R.  S.  1881;  1904,  R.  S. 
1894.  See  WrigJU  v.  State,  5  Ind.  527;  Wright  v.  State, 
7  Ind.  324;  OiUe^pie  v.  State,  9  Ind.  380;  State  v.  Hatta- 
bough,  66  Ind.  223. 

Appellant  complains  of  the  action  of  the  trial  court  in 
giving  instructions  numbered  nineteen  and  twenty. 

In  the  nineteenth,  the  learned  judge,  presiding  at  the 
trial,  embodied  and  stated  generally  the  law  applicable  to 
self-defense. 

In  the  twentieth,  he  applied  these  principles  to  certain 
matters  testified  to  by  the  appellant,  to  the  effect  that 
Barker's  attack  upon  him  was  unprovoked  and  violent; 
that  the  latter  advanced  upon  him  with  his  club  uplifted 
as  he,  appellant,  was  retreating  towards  the  gutter  in  the 
street,  and  that  he  thought  Barker  was  going  to  hit 
him. 

It  appears,  from  the  record,  that  prior  to  the  giving  of 
these  instructions,  the  attorneys  for  appellant  objected  to 
the  same,  upon  the  ground  that  there  was  no  question 
under  the  evidence,  and  no  claim  by  the  appellant,  that 
he  acted  in  self-defense,  and  they  expressly  disclaimed 
any  defense  upon  that  ground,  and  requested  the  court 
not  to  give  said  instructions,  or  any  whatever  relating 
thereto. 

The  contention  of  appellant  that  these  instructions 
were  erroneous  for  the  reason  that  they  were  not  appli- 
cable to  the  evidence  in  the  case,  and  that  the  theory  of 
his  defense  was  that  the  stone  with  which  the  deceased 
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was  hit  and  killed  was  thrown  by  some  person  other  than 
appellant,  whose  name  was  unknown. 

We  concur  with  his  counsel  that  it  is  settled  by  the 
decisions  of  this  court  that  instructions  should  be  rele- 
vant to  the  issues  in  each  particular  case,  and  applicable 
to  the  facts  and  evidence  therein.  Fahneatock  v.  State, 
23  Ind.  231;  McMahon  v.  Flanders,  64  Ind.  334,  and 
cases  cited;  Moore  v.  State,  65  Ind.  382;  Nicklaus  v. 
Burns,  75  Ind.  93;  Elliott's  Gen.  Prac,  section  899. 

A  violation  of  this  rule,  by  the  trial  court,  will  con- 
stitute reversible  error  where  it  is  made  to  appear  that 
the  action  of  the  court,  in  giving  such  an  instruction  or 
instructions,  tended  to  injure  or  harm  the  complaining 
party  in  his  substantial  rights.  But  where  the  error  is 
not  so  apparent  from  the  record  that  it  can  be  said  that 
it  was  harmful  or  tended  to  injure  the  party  aggrieved,  a 
reversal  of  the  judgment  does  not  necessarily  result 
therefrom.  Stockton  v.  Stockton,  73  Ind .  510;  Worley  v. 
Moore,  97  Ind.  15;  Ricketts  v.  Harvey,  106  Ind.  564. 
Elliott's  Gen.  Prac,  section  899. 

In  view  of  the  fact,  therefore,  that  appellant,  in  his 
testimony  to  the  jury,  testified  to  some  matters,  the  sub- 
stance of  which  we  have  heretofore  set  out,  which  might 
have  given  color,  or  tended  to  make  it  appear  to  the 
jurors  in  the  event  they  believed  that  appellant  did  cast 
the  fatal  stone,  that  he  was  justified  in  so  doing,  under 
the  belief,  upon  his  part,  that  the  deceased  intended  to 
inflict  upon  him  bodily  harm,  we  can  not  hold,  in  a  legal 
sense,  that  the  instructions  thus  assailed  were  wholly 
irrelevant  and  inapplicable  to  the  evidence.  It  was  the 
duty  of  the  court,  under  the  statute,  at  least,  to  state  to 
the  jury  all  matters  of  law  for  their  information  in  ar- 
riving at  a  verdict. 

If  there  were  any  facts  or  circumstances  in  the  case, 
although  quite  meager,  to  which  the  instructions  might. 
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upon  any  view,  be  pertinent,  provided  they  were  correct 
in  the  statement  of  the  law,  it  would  not  be  error  for  the 
court  to  give  them,  although  they  were  so  given  to  the 
jury  over  the  protest  and  disclaimer  of  appellant's  coun- 
sel. 

A  judge,  in  his  instructions  to  a  jury,  has  a  duty  to 
perform,  in  the  discharge  of  which  he  can  not  be  cir- 
cumscribed or  controlled  by  the  protest  or  disclaimer  of 
a  litigant,  and  if  therein  error  results  to  the  injury  of  the 
complaining  party  a  remedy  is  secured  by  an  appeal  to 
a  higher  court. 

Again,  upon  another  view  of  the  question,  the  ac. 
tion  of  the  court  was  proper.  It  is  not  disclosed  by  the 
record  that  the  statements  of  appellant  to  the  jury  were 
not  referred  to,  or  made  use  of,  by  his  counsel  in  their 
argument  in  his  behalf,  and  as  we  are  bound  to  indulge 
all  reasonable  presumptions  in  support  of  the  action  of 
the  trial  court,  we  must  presume  that  counsel  did  exer- 
cise this  right,  and  in  that  event  it  would  have  been 
proper  for  the  court  to  have  correctly  advised  the  jury, 
under  the  evidence,  upon  the  law  relative  to  the  points 
made  by  them  in  their  argument.  It  follows,  therefore, 
upon  either  view  of  the  case,  that  we  can  not,  under  the 
facts  therein,  hold  that  the  court  erred  in  giving  the  in- 
structions  in  controversy. 

If  it  could  be  conceded  that  the  court  did  err,  as  con- 
tended for  by  counsel  for  appellant,  it  would  not  consti- 
tute a  reversible  one  for  the  reason  that  in  our  opinion 
the  verdict  is  right  under  the  evidence,  and  the  instruc- 
tions could  not  have  been  prejudicial  to  him.  Epps  v. 
State,  102  Ind.  539;  Qalvin  v.  State,  93  Ind.  550;  Strong 
V.  State,  105  Ind.  1. 

The  record  must  aflSrmatively  show  that  the  error 
complained  of  was  harmful  to  the  party  aggrieved  there- 
by, or  it  will  not  be  available  in  this  court.     Under  sec- 
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tion  1891,  R.  S.  1881  (1964,  R.  S.  1894),  we  are  re- 
quired to  disregard  all  errors  of  the  lower  court,  which, 
iu  our  opinion,  did  not  prejudice  the  substantial  rights 
of  a  defendant.  See  Shaggs  v.  StaUy  108  Ind.  53,  and 
cases  cited;  Deal  y.  State^  140  Ind.  354. 

Appellant  also  complains  of  the  court's  refusal,  over 
his  request  to  give  instructions  numbered  19,  20,  21  and 
22,  and  in  giving  on  its  motion  one  numbered  23.  It 
would  needlessly  extend  this  opinion  and  it  is  also  un- 
necessary for  us  to  set  out  these  instructions.  We  have 
carefully  read  and  considered  those  given  by  the  court, 
together  with  the  ones  refused,  and  have  come  to  the 
conclusion  that  those  given,  considered  as  a  whole,  fully 
covered,  under  the  evidence,  every  phase  of  the  case, 
and  substantially  embraced  and  included  all  that  was 
properly  contained  in  those  refused. 

We  recognize  the  rule  laid  down  in  the  case  of  Car- 
penter  v.  State,  43  Ind.  371,  cited  by  appellant,  under 
the  facts  therein,  as  a  correct  one,  and  the  same  meets 
with  our  approval,  but  the  rule  stated  in  the  Carpenter 
case  is  not  applicable  to  the  facts  and  rulings  of  the 
court  in  the  case  at  bar. 

There  was  no  error  in  refusing  the  instructions  re- 
quested. That  part  of  instruction  number  23,  which  is 
criticised  by  appellant,  may  be,  perhaps,  in  a  technical 
sense,  defective,  but  under  the  authorities  cited,  and  for 
the  reasons  heretofore  given,  the  error,  if  any,  must  be 
held  to  be  harmless.  We  can  not  yield  sanction  to  the 
contention  of  counsel  that  the  judgment  ought  to  be  re- 
versed. 

Appellant  was  tried  and  convicted  before  a  jury  of  his 
own  choice  of  the  lowest  grade  of  homicide,  and  the  pen- 
alty assessed  was  apparently,  as  we  have  heretofore  said, 
tempered  with  mercy. 

We  are,  therefore,  unable  to  find  sufficient  reasons  for 
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awarding  appellant  a  new  trial,  and  the  judgment  is  af- 
firmed, with  costs. 
All  concur. 

Filed  April  23, 1895. 


No.  17,356. 

State,  kx  rbl.  Magnet,  v.  Kemp,  Township  Tbtjstbb. 

,  ■■. 

Pabtition  Fbncb. — Mandate  to  Compel  Trustee  to  B^uUd  and  Bepair,  {^   }^ 

When  WUl  Not  Issue, — Complaint. — ^A  township  trustee  can  not  be 
compelled,  by  mandate,  to  rebaild  and  repair  a  partition  fence, 
where  it  is  not  averred  that  he  (the  trustee)  had  examined  it  and 
declared  it  to  be  insafficient,  bat  it  is  simply  averred  ''that  he  [the 
tnistee]  failed  to  act  in  the  matter,  or  take  any  steps  in  repairing 
or  ret>ailding  said  fence.'' 

Sams. — Mandate  Against  Trustee, — Necessary  Allegations, — ^To  make 
the  complaint  and  alternative  writ  sufficient,  it  should  have  been 
averred  that  the  trustee  had  examined  the  fence  and  declared  the 
same  insufficient,  for  until  that  is  done  the  trustee  is  under  no  obli- 
gation to  repair  or  rebuild. 

SuPRBMB  CouKT  Practfice.  —  Questioning  Judgment, — Exceptions, — 
Where  no  objection  is  made  to  the  rendition  of  a  judgment,  and  no 
question  with  reference  to  the  same  presented  to  the  trial  court  (or 
ruled  upon),  it  will  not  be  considered  an  appeal. 

From  the  Tipton  Circuit  Court. 

J.  M,  Fippen  and  /.  M,  PurviSy  for  appellant. 
J.  N,  Waugh  and  J,  P,  Kemp,  for  appellee. 

Monks,  J. — ^This  was  a  proceeding  brought  by  appellant 
to  compel  appellee  by  writ  of  mandate  to  rebuild  and  repair 
a  partition  fence  under  the  provisions  of  an  act  approved 
March  9,  1891,  Acts  1891,  p.  398,  sections  6564,  6565, 
R.  S.  1894. 

The  alternative  writ  of  mandate  commanded  appellee 
as  trustee  of  Jefferson  township,  in  Tipton  county,  to 
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repair  and  rebuild  a  certain  partition  fence  on  a  line 
described  in  the  writ,  or  show  cause  why  the  same  should 
not  be  done. 

It  is  averred  in  the  verified  complaint  and  set  forth 
in  the  alternative  writ  that  the  relator,  after  giving  the 
notice  required  by  said  act,  called  upon  appellee  and  de- 
manded that  he  examine  said  partition  fence  and  that 
he  cause  to  be  furnished  a  sufficient  amount  of  material 
and  employ  a  suitable  person  or  persons  to  rebuild  and 
repair  the  same;  that  appellee  failed  to  act  in  said  mat- 
ter or  take  any  steps  whatever  toward  the  rebuilding  or 
repairing  said  fence  or  causing  the  same  to  be  done. 

Appellee  appeared  and  filed  a  return  to  the  alternative 
writ  in  two  paragraphs.  The  first  paragraph  was  a  gen- 
eral denial.  A  demurrer  was  filed  and  sustained  to  the 
second  paragraph .  Appellee  thereupon  filed  an  amended 
second  paragraph  of  return,  to  which  a  demurrer  was  filed 
and  overruled.  Appellant  filed  a  reply  in  two  paragraphs. 
To  the  second  paragraph  of  reply  a  demurrer  was  filed* 
and  sustained.  It  is  then  stated  in  the  record,  that 
plaintiff,  failing  and  refusing  to  amend  his  pleadings, 
or  plead  further,  abides  said  ruling  and  the  court  renders 
judgment  against  him  on  demurrer  as  upon  default  and 
final  judgment  was  entered  against  appellant,  .  No  ob- 
jection was  made  or  exception  taken  to  this  action  of  the 
court,  nor  was  any  motion  made  to  set  aside,  modify  or 
change  the  judgment  in  any  way.  The  errors  assigned 
are: 

First.  That  the  court  erred  in  overruling  the  demurrer 
to  the  amended  second  paragraph  of  answer. 

Second.  The  court  erred  in  sustaining  the  demurrer 
to  the  second  paragraph  of  reply. 

Third.  That  the  court  erred  in  rendering  judgment 
as  upon  default  while  said  cause  was  at  issue  and  undis- 
posed of. 
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There  was  no  available  error  in  overruling  the  demur- 
rer to  the  amended  second  paragraph  of  answer,  even  if 
such  paragraph  were  not  good,  for  the  reason  that  a  bad 
answer  is  sufficient  for  a  bad  complaint.  Batty  y.  Fout, 
54  Ind.  482,  and  authorities  cited. 

It  did  not  become  the  duty  of  the  appellee  to  rebuild 
or  repair  the  partition  fence  mentioned,  until  he  had 
examined  it  and  declared  it  to  be  insufficient.  The 
averment  is  that  he  failed  to  act  in  the  matter,  or  take 
any  steps  in  repairing  or  rebuilding  said  fence.  This 
was  not  sufficient  to  render  the  coqi^plaint  and  alterna- 
tive writ  sufficient  upon  the  theory  under  which  this 
proceeding  was  brought;  it  should  be  averred  that  appel- 
lee had  examined  the  partition  fence  and  declared  the 
same  insufficient.  It  is  clear  that  until  this  is  done  the 
township  trustee  is  under  no  obligation  to  repair  or  re- 
build  a  partition  fence  under  the  provisions  of  said  act. 

It  would  have  been  proper  for  the  court  to  have  car- 
ried the  demurrer  to  the  amended  second  paragraph  of 
answer  back  and  sustained  the  same  to  the  complaint 
and  alternative  writ.  Gould  v.  Steyer,  75  Ind.  50,  and 
authorities  cited.  Thornton  Indiana  Prac.  Code,  note  to 
section  346. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  reply. 

No  question  is  presented  by  the  third  error  assigned. 
The  general  rule  is,  that  objections  not  presented  to  and 
ruled  upon  by  the  trial  court  will  not  be  considered  on 
appeal.  Elliott's  App.  Proced.,  section  470,  and  au- 
thorities. 

No  objection  was  made  to  the  rendition  of  the  judg- 
ment, nor  was  any  question  in  reference  to  the  same  pre- 
sented to  or  ruled  upon  by  the  trial  court. 

The  act  approved  March  9, 1891,  Acts  of  1891,  p.  398, 
sections  6564,  6565,  R.  S.  1894,  supra,  upon  which  this 
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proceeding  is  predicated,  purports  to  amend  sections  15 
and  16  of  an  act  concerning  inclosures,  trespassing  an- 
imals and  partition  fences,  approved  June  4,  1852,  R. 
S.  1852,  p.  292,  1  G.  &  H.  342. 

Section  15  of  said  act,  approved  June  4,  1862,  was 
amended  by  an  act  approved  December  19,  1865,  Acts 
Special  Session  1865,  p.  182,  and  had  ceased  to  exist 
when  it  was  again  amended  by  the  act  of  1891. 

The  question  of  the  constitutionality  of  the  act  of  1891, 
supra,  or  any  section  thereof,  is  not  presented  or  argued 
by  counsel  in  their «briefs,  and  it  is  not  necessary  that 
we  decide  the  question.  But  see  Feibleman  v.  State,  ex 
reL,  98  Ind.  516,  and  authorities  cited. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

Hied  April  26, 1805. 


No.  17,274. 

CoRBiN  V.  Thompson. 


Rbckiveb. — When  Will  Be  Appointed. — When  Not, — ^The  power  of  courtB 
to  appoint  receivers  is  one  of  the  highest  and  most  unusual  character 
vested  in  courts  of  chancery,  and  is  never  exercised  in  doubtful  or 
evenly  balanced  cases ;  but  is  exercised  only  where  justice  would,  in 
all  probability,  be  defeated  by  withholding  it. 

Same. —  To  Take  Possession  of  Beal  Estate  and  Collect  Bents  Pending 
Appeal.— When  Not  Granted. — Where  the  defendant  (in  an  action  by 
plaintiff  for  the  possession  of  certain  real  estate)  succeeded  upon  the 
defense  that  he  occupied  as  a  purchaser,  and  not  as  a  tenant,  the 
court  will  not  appoint  a  receiver,  upon  application  of  plaintiff,  pend- 
ing appeal  to  the  Supreme  Court,  to  take  possession  and  collect  the 
rents,  but  leaves  plaintiff  to  assert  his  title  in  the  ordinary  forms 
of  procedure  at  law ;  nor  does  the  fact  that  such  defendant  is  in- 
solvent at  all  affect  the  issue. 

From  the  Marshall  Circuit  Court. 

H.  Corbin f  for  appellant. 

E.  C.  Martindale  and  S.  Parker,  for  appellee. 
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Hackney,  J. — In  the  lower  court  the  appellant  sought 
and  was  denied  a  receiver  to  take  possession  and  collect 
the  rents  of  certain  real  estate  then  occupied  by  the  ap- 
pellee. 

In  his  petition  he  alleged  that  he  had  begun  and  pros- 
ecuted an  action  in  said  court  for  the  possession  of  said 
property  and  accrued  rents,  claiming  to  be  the  owner 
thereof,  and  that  the  appellee  occupied  as  his  tenant, 
and  was  holding  over;  that  upon  a  trial  of  said  cause,  the 
appellee  had  succeeded  in  a  defense  that  he  occupied  as 
a  purchaser  and  not  as  a  tenant;  that  the  appellee,  in 
such  trial,  relied  upon  evidence  of  an  oral  agreement  of 
purchase,  which  had  the  effect  to  contradict  a  subsequent 
written  lease  to  him  as  tenant;  that  the  trial  court  erred 
in  admitting  such  evidence,  and  that  the  appellant  had 
appealed  from  the  judgment  in  that  action. 

There  were  also  certain  allegations  as  to  the  appellee's 
intention  to  delay  a  hearing  in  the  original  cause,  and 
that  the  appellee  was  insolvent.  The  prayer  was  for  a 
receiver  pending  the  appeal  and  final  hearing  of  the 
original  cause. 

The  power  of  the  courts  to  appoint  receivers  is  one  of 
the  highest  and  most  unusual  character  vested  in  courts 
of  chancery,  and  is  never  exercised  in  doubtful  or  even- 
ly balanced  cases;  but  is  exercised  only  where  justice 
would  in  all  probability  be  defeated  by  withholding  it. 
The  rule  in  cases  of  the  character  of  the  present,  as  we 
understand  it,  is  well  stated  in  20  Am.  and  Eng.  Encyc. 
of  Law,  p.  35:  **The  rule  seems  to  be  universal  in  this 
country  and  in  England,  that  wherever  the  contest  is 
simply  a  question  of  disputed  title  to  the  property  the 
plaintiff  asserting  a  legal  title  in  himself  against  a  de- 
fendant in  possession  who  is  receiving  the  rents  and 
profits  under  a  claim  of  legal  title,  equity  refuses  to  lend 
Vol.  141—9 
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its  extraordinary  aid  by  interposing  a  receiver  just  as  it 
refuses  an  injunction  under  similar  circumstances,  but 
leaves  the  plaintiff  to  assert  his  title  in  the  ordinary 
forms  of  procedure  at  law.  Nor  does  the  fact  that  such 
defendant  is  insolvent,  at  all  affect  the  rule.  Rollins  v. 
Henry,  77  N.  C.  469.*' 

While  it  may  be  observed  that  the  rule,  as  stated,  is 
limited  to  cases  where  both  parties  claim  under  a  legal 
title,  here  we  have  stronger  reason  for  asserting  the  rule, 
since  the  plaintiff  claimed  under  a  legal  title  and  the 
defendant  stood  upon  and  succeeded  in  claiming  an  ad- 
verse equitable  title.  If  equity  would  only  interpose  to 
protect  equitable  rights,  and  would  not  extend  its  aid  to 
the  enforcement  of  simply  legal  remedies,  we  have  in  the 
appellant's  position  a  reversal  of  this  rule  by  his  seeking^ 
to  oust  the  occupying  claimant  whose  equitable  right 
has  been  established  by  regular  proceedings,  and  thereby 
aid  the  legal  claim  as  against  the  favored  equitable 
claim.  Where,  as  in  this  State,  the  proceedings  at  law 
and  in  equity  are  blended,  the  courts  can  not  be  too  care- 
ful, in  extending  remedies  purely  equitable,  to  recognize 
not  only  the  legal  remedies  of  the  parties,  but  to  avoid 
extending  such  remedy  to  overthrow  an  established 
right.  To  have  granted  the  appellant's  petition  would 
have  set  at  naught  the  regularly  adjudged  rights  of  the 
appellee ;  would  have  wrested  from  the  appellee  the 
property  which,  by  proper  proceeding,  had  been  declared 
should  not  be  taken  from  him.  To  have  entertained  the 
appellant's  petition  was  to  deny  the  force  and  effect  of  a 
judgment  adverse  to  the  very  claim  which  his  petition 
asserted.  To  have  granted  the  petition  required  the 
court  to  deny  the  efficacy  of  its  own  solemn  decree,  upon 
the  assertion  of  the  petitioner  that  the  decree  was  by- 
error  in  judgment,  and  that  it  will  be  reversed  upon  ap- 
peal. 
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If,  in  the  original  cause,  the  appellant  had  succeeded 
and  the  receiver  was  sought  to  aid  in  the  enforcement  of 
his  recovery,  by  the  preservation  of  the  property  and  its 
rents,  we  would  have  a  very  different  case,  and  one  to 
which  the  appellant's  citations  would  probably  apply. 

Looking  to  the  exhibited  contract  or  alleged  lease,  it 
may  be  suggested  as  doubtful  if  it  expresses  such  terms 
of  leasing,  as  the  appellant  claims  for  it,  and  whether 
the  alleged  parol  evidence  was  in  contradiction  of  the 
writing.  However,  of  this  question,  we  venture  no  opin- 
ion to  embarrass  a  decision  of  the  appeal  in  the  original 
cause. 

In  our  opinion  the  petition  was  correctly  denied,  and 
the  judgment  of  the  lower  court  is  affirmed. 

filed  April  26, 1895. 
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Livingston  v.  The  Statb. 

^  141     131 

EviDKNCB. — Sufficiency  of  to  Sustain  Verdict. — Judgment, — Beversal, —    i49  4i2 
The  Sapreme  CJourt  will  not  reverse  a  case  upon  the  weight  of  the    uTTai 
evidence,  or  merely  for  the  reason  that  there  is  a  conflict,  or  that 
all  persons  might  not  draw  the  same  inference  from  the  facts 
proven,  where  there  is  evidence  in  the  record  sustaining  every  ma-      nflsi 
terial  allegation  of  the  indictment.  l^LJ?* 

Misconduct  of  (Counsel. — Argument  to  Jury, — Prosecuting  Attorney, — 
"Where  the  argument  of  a  prosecuting  attorney  complained  of  as 
misconduct  was  in  response  to  argument  of  counsel  for  defendant, 
and  no  part  of  the  argument  of  defendant's  attorney  is  in  the  record, 
the  court  must  presume  that  it  was  of  such  a  nature  as  fully  justi- 
fied the  court  in  overruling  the  objection  made  to  the  statements 
made  by  the  prosecuting  attorney. 

Cbiminal  Law. — Indictment. — Petit  Larceny, — Instruction,  Charge  of 
Qrand  Larceny. — Prejudicial  Error. — Where  an  indictment  charges 
petit  larceny,  an  instruction  informing  the  jury  that  the  indictment 
charged  defendant  with  the  offense  of  grand  larceny  and  gave  as  a 
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part  of  his  charge  section  1933,  R.  S.  1881,  defining  the  offense  of 
grand  larceny,  and  directed  the  jury  that  if  they  fonnd  the  appellant 
guilty  as  charged  in  the  indictment  they  should  assess  his  punish- 
ment at  imprisonment  in  the  state  prison  for  not  more  than  fourteen 
nor  less  than  one  year,  etc.,  and  the  jury  did  fix  his  punishment  at 
imprisonment  in  the  state  prison  for  one  year,  etc.,  (the  court  not 
giving  any  instruction  as  to  petit  larceny  or  the  punishment  there- 
for), is  erroneous,  as  the  jury  had  the  right,  under  the  indictment,  to 
imprison  the  defendant  in  the  county  jail  instead  of  the  state  prison, 
and  the  court  can  not  say  that  the  instruction  did  not  harm  the 
defendant. 

From  the  Montgomery  Circuit  Court. 

M.  E.  Clodfelter,  C,  L.  Thompson^  W.  H.  Johnston  and 
C.  Johnston^  for  appellant. 

W-  A.  Keicham,  Attorney-General,  and  D.  Kennedy ^ 
for  State. 

Monks,  J. — ^The  appellant  was  charged,  by  indict- 
ment, with  the  offense  of  petit  larceny,  and  on  trial  by 
jury  was  found  guilty  and  his  punishment  fixed  at  im- 
prisonment in  the  State  prison  for  one  year  and  a  fine  of 
five  dollars  and  disfranchisement  for  two  years.  The 
court  rendered  judgment  on  the  verdict  over  appellant's 
motion  for  a  new  trial.  The  only  error  urged  is,  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  first  complaint  is,  that  the  verdict  of  the  jury  is 
not  sustained  by  sufiicient  evidence.  It  is  earnestly  in- 
sisted that  ''the  evidence  is  wholly  insufficient  to  sustain 
a  conviction,  that  the  State  has  not  produced  even  a  fair 
preponderance  of  the  evidence  upon  the  question  of 
guilt."  We  have  read  the  evidence,  which  is  set  forth 
in  the  record,  and  find  there  is  evidence,  either  director 
circumstantial,  sustaining  every  allegation  of  the  indict- 
ment. This  court  can  not  reverse  a  case  upon  the  weight 
of  the  evidence,  or  merely  for  the  reason  that  there  is  a 
conflict,  or  that  all  persons  might  not  draw  the  same  in- 
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ference  from  the  facts  proven.  This  rule  was  fully  con- 
sidered by  this  court  and  the  reasons  therefor  stated  in 
the  case  of  Deal  v.  State,  140  Ind.  354,  and  it  is  not  nec- 
essary to  repeat  the  same  here. 

The  attorney  for  the  State,  in  addressing  the  jury, 
said:  ''Mr.  Clodfelter  referred  in  his  argument  to  the 
thirty-first  Indiana  Bradley  case,  the  old  standby  case 
that  I  have  heard  referred  to  here  for  the  last  twenty-four 
years,  and  it  never  saved  any  man  yet  except  Bradley. 
I  have  heard  John  R.  Courtney  use  it  time  and  time 
again.  He  used  it  in  the  Buck  Stout  case  and  it  did 
him  no  good.  It  was  used  in  the  Pettit  case,  in  the 
Henning  case,  in  the  Coffee  case,  and  they  were  all  con- 
victed and  have  gone  to  answer  at  a  higher  bar  than  this. 
*  *  *  Mr.  Clodfelter  spoke  of  Mr.  Bever  trusting  this 
man  with  money  and  checks;  that  he  often  had  money 
and  checks;  that  he  could  have  gotten  the  money  be- 
longing to  Bever,  but  always  faithfully  accounted  for 
them,  but  what  of  this.  Wasn't  Pettit  trusted  by  his 
wife  for  twenty  years  before  he  poisoned  her?  Wasn't 
■  Coffee  trusted,  by  McMuUens  for  years  and  years,  and 
the  last^time  he  saw  them  he  murdered  them  and  burned 
their  dead  bodies  within  their  own  dwelling?'' 

What  was  said  by  the  prosecuting  attorney  was  in  re- 
sponse to  the  argument  of  counsel  for  appellant.  No 
part  of  that  argument  is  contained  in  the  record;  we 
must  presume,  therefore,  that  it  was  of  such  a  nature  as 
fully  justified  the  court  in  overruling  the  objection  made 
to  the  statements  of  the  prosecuting  attorney.  Appel- 
lant was  not  charged  with  being  concerned  in  any  way 
with  the  crime  mentioned,  nor  were  the  jury  asked  to 
convict  him  on  that  account.  We  can  not  say,  from  the 
record,  thiat  the  privilege  of  a  fair  and  proper  discussion 
of  the  case  was  transgressed. 

It  is  not  every  violation  of   the  rule  governing  the 
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discussion  of  causes  before  a  jury  that  will  entitle  the 
defendant  in  a  criminal  case  to  have  the  verdict  set  aside. 
Morrison  v.  State,  76  Ind.  335;  Combs  v.  State,  75  Ind. 
215;  Shular  v.  State,  105  Ind.  302;  Heyl  v.  State,  109 
Ind.  589. 

As  was  said  by  this  court,  in  Morrison  v.  State,  supra  : 
**If,  for  every  transgression  of  the  prosecuting  attorney 
beyond  the  bounds  of  logical  or  strictly  legal  argument, 
the  defendant  could  claim  a  new  trial,  few  verdicts  could 
stand,  and  the  administration  of  criminal  justice  would 
become  impracticable." 

It  was  said,  in  Combs  v.  State,  supra:  '^If  every  im- 
material assertion  or  statement  which  creeps  into  an  ar- 
gument were  to  be  held  grounds  for  reversal,  courts 
would  be  so  much  occupied  in  criticising  the  addresses 
of  advocates  as  to  have  little  time  for  anything  else. 
Common  fairness  requires  that  courts  should  ascribe  to 
jurors  ordinary  intelligence,  and  not  disregard  their  ver- 
dicts because  counsel,  during  the  argument,  may  have 
made  some  general  statements  not  supported  by  the  evi- 
dence." 

If  it  were  admitted  that  the  statements  of  the  prose- 
cuting attorney  were  improper,  they  were  not  such  as, 
under  the  rule  established  in  this  State,  would  justify  a 
reversal  of  this  cause. 

One  of  the  causes  assigned  for  a  new  trial  is  that  the 
court  erred  in  giving  to  the  jury  instruction  number  four 
of  its  own  motion.  By  this  instruction  the  court  in- 
formed the  jury  that  the  indictment  charged  appellant 
with  the  offense  of  grand  larceny  and  gave  as  a  part  of 
his  charge  section  1933,  R.  S.  1881,  section  2006,  R.  S. 
1894,  defining  the  offense  of  grand  larceny,  and  then  di- 
rected the  jury,  if  they  found  the  appellant  guilty  as 
charged  in  the  indictment,  they  should  assess  his  pun- 
ishment at  imprisonment  in  the  State  prison  for  not  more 
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than  fourteen  nor  less  than  one  year,  a  fine  in  any  sum 
not  exceeding  double  the  value  of  the  goods  stolen,  and 
that  he  be  disfranchised  and  rendered  incapable  of  hold- 
ing any  office  of  trust  or  profit  for  any  determinate  period. 

This  was  error.  The  crime  charged  was  petit  larceny, 
the  felonious  taking  of  clover  seed  of  the  value  of  twelve 
dollars.  The  punishment  fixed  by  the  statute  for  peti- 
larceny  is  imprisonment  in  the  State  prison  not  more 
than  three  years  nor  less  than  one  year,  a  fine  not  ex- 
ceeding five  hundred  dollars,  and  disfranchisement  for 
any  determinate  period,  or  instead  of  imprisonment  in 
the  State  prison,  the  person  convicted  may  be  imprisoned 
in  the  county  jail  not  more  than  one  year.  The  court 
gave  no  instruction  as  to  petit  larceny  or  the  punishment 
therefor. 

The  jury  had  the  right,  under  the  indictment,  to  im- 
prison the  appellant  in  the  county  jail  instead  of  the 
State  prison  if  they  saw  proper  so  to  do,  but  the  court, 
in  effect,  said  you  can  not  imprison  him  in  the  county 
jail,  his  imprisonment  must  be  in  the  State's  prison. 

The  instruction  was  radically  erroneous  and  it  does 
not  appear  from  the  record  that  it  did  not  prejudice  the 
appellant.  Elliott's  App.  Proced.,  section  643,  and  cases 
cited. 

The  judgment  is  reversed,  with  instructions  to  sustain 
Appellant's  motion  for  a  new  trial. 

The  clerk  will  issue  the  proper  order  for  the  return  of 
appellant. 

Filed  April  30, 1895. 
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No.  17,367. 

Eaton,  Treasurer,  v.  Union  County  National  Bank. 

Taxes. — State  Board  of  Tax  Commissioners,— Original  Jurisdiction. — 
Extent  of  Authority  to  Order  Addition, — Injunaion, — ^The  State  Board 
of  Tax  Commissioners  has  no  original  jurisdiction  to  revise  in- 
dividual tax  lists  other  than  railroad  property  and  the  equalisation 
of  assessments  of  real  estate ;  and  not  having  the  power  themselves, 
they  can  not  order  an  addition  to  be  made  by  the  county  auditor* 
and  taxes  arising  from  such  addition  are  illegal  and  void,  and  may 
be  enjoined. 

Same. — Lists  Bequired  of  Banking  Corporations, — Statute  Construed. — 
Section  59  of  the  tax  law  of  1891  (section  8469,  R.  S.  1894),  does  not 
apply  to  banking  corporations,  but  the  lists  required  of  such  cor- 
porations  are  prescribed  by  sections  60  and  61  of  such  act. 

From  the  Union  Circuit  Court. 

T,  D.  Evans,  for  appellant. 
L,  H.  Stanford^  for  appellant. 

Hackney,  J. — ^The  appellee,  a  National  banking  as- 
sociation organized  pursuant  to,  and  engaged  in  banking 
under,  the  laws  of  the  United  States,  returned  to  the 
proper  township  assessor  and  to  the  county  auditor 
duplicate  lists  of  assessment  for  taxation  of  its  capital 
stock  for  the  year  1891.  The  valuation  of  such  stock  was 
made  by  the  township  assessor  corresponding  with  that 
returned  by  the  appellee  and  before  the  county  assessor 
and  the  county  board  of  review  the  same  valuation  was 
maintained  without  objection  or  question.  Without  ap- 
peal, but  upon  the  assumption  of  supposed  original  juris- 
diction,  the  State  Board  of  Tax  Commissioners  increased 
said  valuation  $20,000,  and  certified  such  action  to  the 
county  auditor,  with  instructions  to  increase  such  valu- 
ation in  such  sum  and  to  add  and  extend  the  tax  there- 
on against  the  appellee.  Obeying  the  direction  of  the 
State  Board  of  Tax  Commissioners,  said  additional  tax: 


NOVEMBER  TERM,  1894.  137 

Eaton,  Treasarer,  v.  Union  Coanty  National  Bank. 


was  extended  on  the  duplicate  against  the  appellee  and 
the  appellant  threatened  to  enforce  the  same.  By  its 
complaint,  in  this  suit,  the  appellee  sought  and  obtained 
an  injunction  against  the  collection  of  such  added  tax. 

The  only  alleged  error  in  the  proceedings  of  the  cir* 
cuit  court  is  in  overruling  the  appellant's  demurrer  to 
said  complaint. 

It  has  several  times  been  held  that  under  the  act  of 
March  6,  1891  (Acts  1891,  p.  199,  R.  S.  1894,  section 
8408  et  seq.),  the  State  Board  of  Tax  Commissioners  pos* 
sessed  no  original  jurisdiction  for  the  assessment  and 
valuation  of  property  such  as  that  of  the  appellee,  and 
that  the  assumption  of  such  jurisdiction  was  void.  Ct&m* 
mings,  Treas.,  v.  Stark,  138  Ind.  94;  Jones,  Treas.,  v. 
Rushville,  etc..  Bank,  138  Ind.  87;  First  NaVl  Bank,  etc., 
V.  Brodhecker,  Treas.,  137  Ind.  693;  Conzman,  Trea^., 
V.  First  NaVl  Bank,  etc.,  137  Ind.  698;  Hauch,  Treas, y 
etc.,  V.  Terre  Haute  Brewing  Co.,  137  Ind.  698;  Hauck, 
Treas.,  etc.,  v.  First  NaVl  Bank,  etc.,  138  Ind.  700; 
Conzman,  Treas.,  etc.,  v.  Terre  Haute  Brewing  Co.,  138 
Ind.  696. 

While  conceding  the  effect  of  the  cases  cited,  the  ap- 
pellant's counsel  suggests  that  the  rule  held  by  them 
should  not  obtain.  We  have  no  doubt  of  the  correctness 
of  the  rule  laid  down  in  those  cases,  and  have  no  sug- 
gestion  or  authority  from  the  appellant  shaking  our  (aith 
in  the  holdings  cited. 

But  one  other  objection  is  made  to  the  appellee's 
complaint,  and  that  certainly  proceeds  from  oversight 
by  appellant's  counsel.  He  urges  that  section  59  of 
the  tax  law  of  1891,  R.  S.  1894,  section  8469,  required 
the  appellee  to  make  out,  as  the  proper  basis  of 
valuations,  certain  statements  therein  enumerated;  that, 
having  failed  to  allege  the  making  of  such  statements, 
the    appellee   did   not  show   that   compliance  with   its 
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<luties  as  entitled  it  to  ask  equitable  interference  with 
the  effort  to  enforce  such  unauthorized  tax.  The  state- 
ments enumerated  are  required  of  ''every  company, 
association,  or  person  not  incorporated  for  banking  pur- 
poses under  any  law  of  this  State  or  of  the  United 
States."  The  lists  required  of  the  appellee  were  pre- 
scribed by  sections  60  and  61  of  the  act  in  question, 
compliance  with  which  was  properly  alleged,  and  the  pro- 
visions of  section  59,  instead  of  applying  to  the  appellee, 
expressly  exempted  the  appellee  from  their  application. 
Neither  of  the  objections  urged  to  the  complaint  is  tena- 
ble, and  the  judgment  of  the  circuit  court  is  affirmed. 
Filed  May  1, 1S95. 
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}^  ^1  Appeal.— JV«CM»ary  Parties  Appellant, — Coparties, — DUnUssal  of  Ap* 

141   13H  peal, — A  party  who  appeals  most  join  as  coappellants  all  coparties 

^^'-^  with  him  against  whom  judgment  is  rendered,  and  have  notice 

HI     138^  served  on  them,  or  the  appellant  will  have  no  standing  in  the  appel- 

— '  late  tribunal,  and  the  appeal  will  be  dismissed. 

From  the  Martin  Circuit  Court. 

L,  StephenSy  F,  Gwin,  W,  R,  Oardiner,  C.  O.  Oatdi* 
neTy  W.  R,  OardineVf  Jr.,  for  appellant. 

H.  McCormickj  E.  Inman  and  J.  T,  Rogers,  for  ap- 
pellee. 

Monks,  J. — ^This  action  was  brought  by  appellee 
against  appellant  and  Mary  Inman,  his  wife,  on  a  note 
executed  by  appellant,  and  to  set  aside,  as  fraudulent,  a 
deed  of  conveyance  executed  by  appellant  to  his  wife, 
xtnd  to  subject  the  land  so  conveyed  to  the  payment  of 
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the  judgment  that  might  be  rendered  on  said  note  and 
the  balance  due  on  another  judgment  that  appellee  had 
before  that  time  recovered  against  appellant.  To  this 
<;omplaint  appellant  and  his  wife  filed  an  answer  in  two 
paragraphs,  and  appellee  filed  a  reply  to  the  second  par- 
agraph of  answer. 

The  court  below  tried  the  cause  and  by  request  of  the 
appellant  and  his  wife,  made  a  special  finding  of  the 
facts  and  stated  the  conclusions  of  law  thereon,  to  which 
appellant  alone  excepted.  The  court  found  for  appellee 
as  to  eighty  acres  of  the  land  in  controversy  and  for  ap- 
pellant's wife,  one  of  the  defendant's  below,  as  to  forty 
acres  of  the  land  in  controversy. 

The  court  rendered  judgment  on  the  special  finding  in 
favor  of  appellee  and  ordered  that  said  eighty  acres  of 
real  estate  be  sold  to  pay  said  judgment,  interest,  and  cost. 

The  only  error  assigned  by  appellant  is  that  the  court 
'erred  in  its  conclusions  of  law. 

Mary  Inman,  wife  of  appellant,  was  a  coparty  and  co- 
defendant  to  the  complaint  and  is  bound  by  the  judg* 
ment  until  it  is  reversed  or  set  aside.  She  is  not  made 
A  party  to  this  appeal,  either  as  appellant  or  appellee. 
The  statute  requires  such  a  coparty  to  be  made  a  coparty 
to  an  appeal  from  such  a  judgment.  R.  S.  1881,  section 
635  (R.  S.  1894,  section  647). 

This  court  held,  in  Gregory  v.  Smith,  139  Ind.  48, 
that  ^'coparties"  means  coparties  to  the  judgment,  that 
is,  all  the  parties  against  whom  judgment  is  rendered, 
and  that  all  such  coparties  must  be  made  appellants  and 
notice  served  on  them  or  the  appeal  must  be  dismissed 
for  want  of  jurisdiction;  there  can  be  but  one  appeal 
from  the  same  judgment  and  all  parties  entitled  to  ap- 
peal must  be  joined  as  coappellants  in  the  appeal. 
Vordermark  v.  Wilkinson,  39  N.  E.  Rep.  441,  and  cases 
cited;  Benbowy.  Garrard,  139  Ind.  571;  Wood  v.  Clites, 
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140  Ind.  472,  and  cases  cited;  Oourley  v.  Embree^  137 
Ind.  82. 

The  appeal  is,  therefore,  dismissed. 

Filed  May  1, 1895. 


imro  No.  17,320. 
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CoNTRACrr. — BeBtraint  of  Trade, — HtLshand  and  Wife. — ConHderalion. — 
Suretyship, — L.  Bold  to  G.  a  steam  laundry  and  a  dye-house  and  the 
appurtenances  thereunto  belonging,  in  the  city  of  Evansville, 
Indiana,  and  L.  and  his  wife,  as  parties  of  the  first  part,  entered 
into  a  written  agreement  with  G.,  as  party  of  the  second  part 
which  agreement  contained  the  following  covenant:  ''As  a  part  of 
the  consideration  of  this  sale,  the  said  *  *  [L.  and  L.,  his  wife] 
severally  agree  and  covenant  to  and  with  the  said  *  *  [G.]  that 
they  *  *  will  not,  nor  will  either  of  them,  engage  in  the  laundry 
business,  or  in  the  business  of  dyeing  and  cleaning  goods,  at  any 
place  within  the  corporate  limits  of  the  city  of  Evansville,  for  the 
period  of  ten  years  from  this  date." 

Held,  that  the  wife  was  a  principal  in  such  covenant,  and  not  surety 
or  guarantor  that  the  husband  would  keep  his  own  personal  cove- 
nant. 

Eeldy  also,  that  there  was  sufficient  consideration  to  support  the  con- 
tract or  undertaking  of  the  wife,  although  she  held  no  interest  in 
the  property  sold,  and  received  none  of  the  consideration  therefor^ 
all  of  which  was  paid  to  the  husband. 

Heldy  also,  that  the  wife  had  full  power  to  enter  into  such  contract. 

From  the  Vanderburg  Superior  Court. 

A.  Gilchrist  and  C,  A.  DeBruler,  for  appellant. 
W.  F.  Parrett  and  W.  M,  Blakey,  for  appellee. 

McCabe,  J. — ^The  appellant,  a  corporation,  sued  the 
appellee  to  enjoin  her  from  carrying  on  the  laundry 
business  in  the  city  of  Evansville,  which,  it  is  alleged 
in  the  complaint,  she  was  doing  in  violation  of  a  con- 
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tract  executed  by  her  and  her  husband,  and  now  owned 
by  the  appellant,  as  assignee  of  William  Gavitt,  reading 
as  follows: 

''This  Indenture,  made  and  entered  into  this  6th  day 
of  May,  1891,  by  and  between  Charles  S.  Lockwood  and 
Alice  Lockwood,  his  wife,  of  the  first  part,  and  William 
Oavitt, 

^'Witnesseth:  That  the  said  Charles  S.  Lockwood  and 
Alice  Lockwood  have  this  day  sold,  assigned  and  trans- 
ferred, and  by  these  presents  do  sell,  assign  and  trans- 
fer to  the  said  William  Gavitt,  all  the  machinery,  appli- 
ances, appurtenances,  furniture  and  material  contained 
in  and  in  connection  with  the  steam  laundry  of  the  said 
Lockwood,  situate  at  Nos.  212  and  214  Locust  street,  in 
the  city  of  Evansville,  county  of  Vanderburg,  and  State 
of  Indiana,  including  all  the  office  furniture  and  fix- 
tures, and  all  the  property  of  every  kind  and  descrip- 
tion used  in  the  operation  and  in  connection  with  the 
steam  laundry,  including  two  (2)  horses  and  (3)  three 
delivery  wagons,  the  trade  and  good  will  of  said  laun- 
dry; and,  also,  all  the  material,  appurtenances,  appli- 
ances and  furniture  in  and  used  in  and  in  connection 
with  the  operation  of  the  steam  dye  works  of  said  Charles 
Lockwood,  situate  at  No.  229  Locust  street,  in  said  city 
of  Evansville,  and  the  trade  and  good  will  of  said  steam 
dye  works,  in  consideration  of  the  sum  of  ten  thousand 
dollars  ($10,000.00)  paid  and  to  be  paid  by  the  said 
Gavitt  to  the  said  Charles  S.  Lockwood,  as  follows,  to  wit: 
Twenty-five  hundred  dollars  ($2,500.00)  cash,  to  be  paid 
on  or  before  the  11th  day  of  May,  1891,  and  for  the  re- 
mainder of  said  purchase-money  the  notes  of  said  Will- 
iam Gavitt,  to  be  executed  to  the  said  Charles  S.  Lock- 
wood,  with  Mackey  &  Huston  as  sureties  or  indorsers  on 
said  notes,  as  follows:  One  note  for  two  thousand  dol- 
lars ($2,000),  due  nine  (9)  months  after  date;  one  note 
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for  two  thousand  dollars  ($2,000),  due  eighteen  (18) 
months  after  date;  and  one  note  for  thirty-five  hundred 
dollars  ($3,500),  due  two  (2)  years  after  date.  All  of 
said  notes  to  draw  interest  from  date  at  the  rate  of  six 
(6)  per  centum  per  annum,  and  to  waive  relief  from 
valuation  or  appraisement  laws,  and  to  provide  for  attor- 
neys'  fees.  As  a  part  of  the  consideration  of  this  sale, 
the  said  Charles  S.  Lockwood  and  Alice  Lockwood  sev- 
erally agree  and  covenant  to  and  with  the  said  William 
Gavitt,  his  heirs  and  assigns,  that  they,  the  said  Charles 
S.  Lockwood  and  Alice  Lockwood,  will  not,  nor  will 
either  of  them,  engage  in  the  laundry  business,  or  in 
the  business  of  dyeing  or  cleaning  goods,  at  any  place 
within  the  corporate  limits  of  the  city  of  Evansville,  for 
a  period  of  ten  (10)  years  from  this  date. 

"Witness  our  hands,  this  6th  day  of  May,  1891. 

*'C.  S.  Lockwood, 
'* Alice  Lockwood, 
'*WiLLAiAM  Gavitt." 

It  is  averred  in  the  complaint  that  appellee,  in  engag-^ 
ing  in  the  laundry  business  in  said  city  in  violation  of 
her  said  covenant,  has  inflicted,  and  will,  if  allowed  to 
continue,  inflict  irreparable  injury  and  damage  to  appel- 
lant, which  can  not  be  estimated  or  assessed,  and  that 
there  is  no  standard  by  which  the  said  damages  can  be 
measured,  concluding  with  a  prayer  for  an  injunction. 

The  court  overruled  a  demurrer  to  each  paragraph  of 
appellee's  answer,  and  sustained  a  demurrer  to  appel- 
lant's reply  thereto,  and  the  appellee  had  judgment  upon 
demurrer. 

These  rulings  are  assigned  for  error. 

The  substance  of  the  first  paragraph  of  answer  is  that 
appellee  was  a  married  woman,  and  the  wife  of  said 
Charles  S.  Lockwood,  when  she  executed  said  contract,, 
who  at  the  same  time  signed  said  instrument;  that  she 


NOVEMBER  TERM,  1894.  143 


The  Koh-i-moor  Laundry  Company  v.  Lockwood. 

had  no  interest  in  the  laundry,  dye  house  or  any  of  the 
property  thereby  conveyed;  that  the  same  was  wholly 
the  property  of  her  said  husband;  that  he  alone  made 
the  contract  in  reference  to  its  sale  and  delivery;  that  the 
entire  consideration  moved  to  him;  that  she  did  not  re- 
ceive, and  was  not  to  receive,  any  part  of  said  considera- 
tion, and  that  she  only  signed  said  instrument  at  the 
solicitation  of  her  said  husband,  as  his  wife,  as  surety 
for  him  that  he  would  carry  out  his  contract  with  plain- 
tiff's assignor;  therefore  said  contract,  as  to  said  defend- 
ant, was  void  in  law  and  wholly  without  consideration. 

The  other  paragraphs  of  the  answer — ^the  second  and 
third — ^are  substantially  the  same  as  the  first. 

It  seems  to  have  been  supposed  by  the  appellee's 
learned  counsel  and  the  trial  court  that  the  contract  set 
out  was,  as  to  the  appellee,  a  contract  of  suretyship,  and 
therefore  void  under  the  statute.  Burns  R.  S.  1894, 
section  6964,  R.  S.  1881,  section  5119. 

"A  contract  of  suretyship  is  a  contract  whereby  one 
person  engages  to  be  answerable  for  the  debt,  default  or 
miscarriage  of  another."  Burrill  Law  Diet.,  title, 
Suretyship. 

It  is  not  contended  that  this  contract  made  appellee 
liable  or  answerable  for  any  debt  of  her  husband,  as  it 
could  not  be,  because  there  is  no  debt  of  her  husband 
involved  in  the  contract. 

The  covenant  is  as  follows:  "As  a  part  of  the  consid- 
eration of  this  sale,  the  said  Charles  S.  Lockwood  and 
Alice  Lockwood  severally  agree  and  covenant  to  and  with 
the  said  William  Gavitt  •  ♦  ♦  that  they  •  *  * 
will  not,  nor  will  either  of  them,  engage  in  the  laundry 
business,  or  in  the  business  of  dyeing  and  cleaning 
goods,  at  any  place  within  the  corporate  limits  of  the 
city  of  Evansville,  for  the  period  of  ten  years  from  this 
date,"  etc. 
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It  is  contended  by  the  appellee  that  this  language 
made  her  a  guarantor  that  her  husband  will  not  engage 
in  the  business  mentioned  for  the  period  mentioned;  and 
that  being  a  species  of  suretyship,  it  falls  within  the 
provisions  of  the  statute  referred  to  providing  that  "A 
married  woman  shall  not  enter  into  any  contract  of  sure- 
tyship, whether  as  indorser,  guarantor,  or  in  any  other 
manner;  and  such  contract,  as  to  her,  shall  be  void." 
Burns  R.  S.  1894,  section  6964;  R.  S.  1881,  section  5119. 
But  the  covenant  purports  to  bind  them  severally  that 
they  will  not,  nor  will  either  of  them,  engage  in  the 
business.  There  is,  therefore,  a  separate  covenant  of 
each  of  them  not  to  engage  in  the  business.  If  this 
makes  appellee  surety  or  guarantor  that  her  husband 
will  keep  his  covenant  not  to  engage  in  such  business, 
a  point  we  need*  not  and  do  not  decide,  it  does  not  make 
her  surety  or  guarantor  that  she  will  keep  her  own  sep- 
arate covenant  not  to  so  engage.  That  is  the  covenant 
for  the  breach  of  which  relief  was  sought  in  this  suit. 
She  was  the  principal  in  that  covenant,  and  not  surety 
or  guarantor,  though,  according  to  appellee's  contention, 
her  husband  would  be  guarantor  or  surety  that  she 
would  keep  her  own  separate  personal  covenant,  a  point 
we  need  not  and  do  not  decide.  Her  right  to  engage  in 
the  business  was  her  own  separate  personal  right,  which 
she  owned,  and  the  proceeds  and  profits  accruing  from 
which  are  her  sole  and  separate  property,  precisely  the 
same  as  if  she  had  been  unmarried.  Burns  R.  S.,  sec- 
tions 6975,  6961,  6962;  R.  S.  1881,  sections  5130,  5116, 
5117. 

Therefore,  when  she  sold  this  right  for  a  limited  pe- 
riod within  a  limited  territory,  she  was  principal  in  that 
contract  on  one  side  thereof,  and  not  surety,  whether 
her  husband  was  surety  for  her  or  not.  Therefore  her 
covenant  can  not  be  avoided  on  account  of  suretyship. 
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But  it  is  contended  that  the  answers  in  question  show 
that  there  was  no  consideration  for  her  agreement.  This 
contention  is  based  on  the  idea  that  a  party  to  a  con- 
tract is  not  bound  unless  he  receives  some  consideration. 
This  is  a  mistaken  idea  of  the  law  of  contracts  and  con- 
sideration. 

The  disability  of  married  women  to  make  contriacts, 
with  certain  exceptions,  has  long  since  been  abolished 
by  statute.  Burns  R.  S.  1894,  section  6960;  R.  S.  1881, 
section  5115.  The  exceptions  relate  to  her  conveyance 
or  incumbrance  of  her  real  estate  and  contracts  of  sure- 
tyship. Burns  R.  S.  1894,  sections  6961,  6964;  R.  S. 
1881,  sections  5116,  6119.  She  therefore  had  the  same 
power  to  enter  into  this  contract  as  if  she  had  been  a 
ferns  sole  or  a  man.  But  all  contracts  must  have  a  con- 
sideration or  they  are  void. 

In  Starr  v.  Earle,  43  Ind.  478  (479,  480),  it  was  said: 
"A  valid  consideration  for  a  promise  is  of  the  very  essence 
of  a  contract,  and  must  exist  although  the  contract  be 
reduced  to  writing;  otherwise  the  contract  is  void.  Chitty 
Contracts  26-7.  It  need  not  be  of  benefit  to  the  party 
making  the  promise.  It  must  be  of  some  benefit  to 
himself  or  to  a  third  person,  or  some  injury,  loss,  or  in- 
convenience to  the  promisee." 

The  appellant's  assignor,  Gavitt,  purchased  the  estab- 
lished business  of  laundering  and  the  dye  works,  with 
the  machinery,  appliances,  appurtenances  and  property 
used  in  connection  therewith,  the  trade  and  good  will, 
etc.,  and  the  agreement  of  both  the  seller  and  the  appel- 
lee that  neither  of  them  would,  within  ten  years  from 
that  time,  engage  in  said  business  within  the  corporate 
limits  of  the  city  of  Evansville.  For  all  this  the  pur- 
chaser agreed  to  pay  $10,000.  This  consideration  was 
not  apportioned  to  the  several  items  he  was  to  receive, 
Vol.  141—10 
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but  was  left  as  an  entirety  of  consideration.  A  part  of 
what  he  was  to  pay  his  $10,000  for,  was  the  covenant  of 
the  appellee  that  she  would  not  engage  in  the  business 
within  the  period  and  city  mentioned.  It  is  true  she  did 
not  receive  any  part  of  that  $10,000,  but  her  husband 
did.  Then  there  was  a  consideration  for  her  agreement 
to  the  extent  of  $10,000,  according  to  the  rule  laid  down 
above.  Therefore  her  answers  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  appellant's  complaint.  It 
is  therefore  unnecessary  to  determine  whether  the  reply 
was  good  or  bad,  because  if  it  was  good  and  sufficient  to 
avoid  a  good  answer,  it  was  error  to  sustain  the  demurrer 
thereto,  and  if  insufficient  to  avoid  a  good  answer  it  was 
nevertheless  error  to  sustain  the  demurrer  thereto  be- 
cause a  reply  can  not  be  so  bad  that  it  is  not  good  enough 
for  a  bad  answer. 

The'  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  each  para- 
graph of  the  answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

filed  May  1, 18d6. 
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Sarb  v.  Butcher,  Constable^  et  al. 

Execution. — Based  Upon  Mere  Finding, — IniwwHon, — An  execation 

based  upon  a  mere  finding  may  be  enjoined. 
Same. — Action  to  Enioin, — Complaint. — In  a  complaint  to  enjoin  each 

execation,  it  need  not  be  alleged  that  plaintiff  does  not  owe  the 

debt  sued  on ;  for  an  execution  does  not  issue  upon  a  debt  due,  bat 

upon  a  judgment  rendered. 

From  the  Monroe  Circuit  Court. 

W.  H.  Easty  R.  A.  Fulk  and  E,  Corr,  for  appellant. 

E,  K.  Milieu  and  A.  M.  Cunning,  for  appellees. 
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Howard,  J. — ^The  appellee  Jones  brought  an  action 
before  the  appellee  Brinegar  as  justice  of  the  peace, 
seeking  the  collection  of  a  debt  from  the  appellant.  The 
justice  made  a  finding  in  favor  of  Jones  and  against  ap- 
pellant, but  no  judgment  was  rendered  on  the  finding. 
Afterwards,  the  justice  issued  an  execution  on  the  finding 
and  placed  the  same  in  the  hands  of  the  appellee 
Butcher,  constable,  who  levied  the  same  upon  a  horse  of 
appellant's,  and  was  threatening  to  sell  the  horse  by  vir- 
tue of  such  execution. 

A  complaint  setting  up  the  foregoing  facts  and  asking 
that  the  defendants  be  enjoined  from  proceeding  under 
such  execution  to  sell  said  horse,  or  from  attempting  in 
any  way  to  collect  or  enforce  the  finding  made  by  the  jus- 
tice, was  filed  in  the  court  below. 

To  this  complaint  a  demurrer,  for  want  of  facts,  was 
sustained. 

The  only  justification  of  this  ruling  suggested  by  coun- 
sel for  appellees  is  that  it  does  not  appear  from  the  com- 
plaint that  the  appellant  does  not  owe  the  debt  sued  on; 
and  this  is  the  only  question  which  we  consider  or  de- 
cide. 

The  defense  thus  suggested  can  not  be  accepted  as  suf- 
ficient. An  execution  does  not  issue  upon  a  debt  due 
but  upon  a  judgment  rendered.  A  void  judgment  "may 
be  attacked  in  any  of  the  methods  recognized  by  law,  as, 
for  instance,  by  a  complaint  for  injunction  or  by  an  ac- 
tion to  have  it  vacated.'*     Gain  v.  Goda,  84  Ind.  209. 

.With  more  reason  may  an  execution  based  upon  a 
mere  finding  be  enjoined.  See,  also,  Jefries  v.  McNam- 
araj  49  Ind.  142;  Needham  v.  Gillaspy,  49  Ind.  245. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint. 

FUed  May  16, 1S85. 
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No.  17,859. 

BiBDLB  V.  Pierce  bt  al. 

Appbllatx  Ooubt. — Jurisdietion, — Money  Demand. — Amauni  in  dnitny- 
verey, — ^Where  the  amoant  of  appellant's  (plaintiff's)  demand  was 
$1,750  and  the  amoant  recovered  was  $118.48,  the  amoant  in  con- 
troversy on  appeal  is  the  difference  between  $1,750  and  $118.48,  and 
the  jarisdiction  is  in  the  Appellate  Court. 

From  the  Montgomery  Circuit  Court. 

Billings  &  Son  and  L.  J.  Coppage,  for  appellant. 
O,  W.  Paul,  M,  W.  Bruner,  B.  Crane  and  A,  B.  An^ 
derson,  for  appellees. 

Monks,  J. — Appellant  and  appellees,  except  Crane  & 
Anderson,  compromised  an  action  in  which  they  were 
plaintiffs,  and  Crane  &  Anderson,  as  their  attorneys,  re* 
ceived  the  sum  of  $7,000  in  settlement  of  said  action. 
There  was  a  dispute  between  said  plaintiffs  as  to  how 
much  of  said  sum  each  should  receive.  Appellant 
brought  this  action  to  recover  $1,750,  one-fourth  of  said 
sum  of  $7,000.  Answers  were  filed  by  appellees  and 
also  a  cross-complaint  by  three  of  appellees,  in  which 
they  demanded  $7,000.  Answers  were  filed  to  the  cross- 
complaint,  the  cause  was  tried  by  the  court  and  a  special 
finding  made  and  conclusions  of  law  stated  in  favor  of 
appellant  for  $118.48,  and  in  favor  of  each  of  appellees 
for  amounts,  none  of  which  exceeded  the  sum  of 
$2,116.48. 

Judgment  was  rendered,  over  appellant's  motion  for  a 
new  trial,  on  the  special  finding. 

Appellant,  at  the  proper  time,  excepted  to  the  conclu- 
sions of  law.  No  cross-errors  are  assigned.  The  action 
by  appellant  was  for  money  only  within  the  meaning  of 
section  1336,  R.  S.  1894,  acts  1891,  p.  29,  defining  the 
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jarisdiction  of  the  Appellate  Court.  The  amount  in 
controversy,  on  appeal,  is  the  difference  between  the 
amount  demanded,  $1,750,  and  the  amount  of  appel- 
lant's recovery  of  $118.48,  which  is  less  than  $3,500. 

The  jurisdiction  is  therefore  in  the  Appellate  Court. 
This  cause  is  transferred  to  the  Appellate  Court. 

FUed  May  2, 1S95. 
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158    343 

Hew  Tbial. — Newly-DUoovered  Evidence,  When  not  Granted  on  Aocounl  \^  149 
of, — AffldavUs,  Sufficiency  of. — A  new  trial  will  not  be  granted  on  ac-  'J^  ^ 
ooant  of  newly-discovered  evidence  where  the  affidavit  in  support 
of  the  motion  is  wholly  devoid  of  facts,  except  mere  conclusions, 
showing  due  diligence;  nor  where  the  facts  presented  in  the  affi> 
davit  do  not  show  the  evidence  to  be  material,  or  that  the  same  is 
true  or  believed  to  be  true ;  nor  that  knowledge  of  the  evidence  had 
been  acquired  since  the  trial ;  nor  where  it  appears  that  the  newly- 
discovered  evidence  is  merely  cumulative ;  nor  where  it  does  not 
appear  that  the  evidence  in  question  would  or  might  change  the  re- 
sult. 

From  the  Marion  Criminal  Court. 

W.  jET.  Payne  and  W.  P.  Adkinson,  for  appellants. 
W.  A.  KetchaTTif  Attorney-General,  and  8.  H.  Spooner, 
for  State. 

Jordan,  J. — ^Appellants,  Barnett  and  Russell,  were 
charged  by  af&davit  and  information  in  the  Marion 
Criminal  Court  of  an  assault  and  battery  with  the  felo- 
nious intent  to  rob  one  Peter  O'Hare,  at  said  county,  on 
July  21,  1894.  Under  their  plea  of  "not  guilty'*  they 
were  tried  and  convicted  of  the  crime  alleged  and,  over 
the  separate  motion  of  each  for  a  new  trial,  were  sentenced 
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by  the  court  to  pay  a  fine  and  be  imprisoned  in  the 
State's  prison  for  a  term  of  four  years.  From  this  judg- 
ment they  have  appealed  and  each  has  filed  separate 
assignment  of  errors.  Appellants,  by  their  second  and 
third  assignments  ( which  we  may  here  suggest  are  de- 
fective), seek  to  assail,  for  the  first  time,  the  sufficiency 
of  the  affidavit  and  information  upon  the  grounds  that 
averments  of  facts  therein  are  uncertain  and  defective  in 
the  manner  stated  in  the  briefs  of  their  attorneys.  There 
is  no  contention  or  objections,  and  none,  in  our  opinion, 
could  be  successfully  interposed  upon  that  ground,  that 
these  pleadings  upon  the  part  of  the  State  do  not  charge 
a  public  offense  of  which  the  court  had  jurisdiction. 
Hence  it  follows  that  the  attack  made  in  this  court  for 
the  first  time  upon  the  affidavit  and  information  can  in 
no  respect  avail  the  appellants.  Elliott  App.  Proced., 
section  488,  and  cases  cited. 

The  only  other  questions  presented  for  our  considera- 
tion arise  out  of  the  actions  of  the  trial  court  in  overrul- 
ing the  motions  for  a  new  trial.  Complaint  is  made  that 
the  evidence  does  not  sustain  the  judgment  and  that  the 
court  erred  in  not  granting  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  Each  appellant  filed  his 
own  affidavit  in  support  of  the  alleged  grounds  of  newly 
discovered  evidence.  The  affidavit  of  Russell,  filed  for 
this  purpose,  states  substantially  these  facts  and  nothing 
more: 

That  before  his  trial  he  caused  a  subpoena  to  be  issued 
and  placed  in  the  hands  of  the  sheriff  for  the  witnesses, 
whose  evidence  he  sought  to  obtain.  That  the  piersons 
(naming  them)  were  not  in  court  at  the  trial  and  could 
not  be  procured,  and  the  subpoena  was  returned,  in- 
dorsed '*not  found."  That  their  evidence  is  material, 
and  that  he  used  due  diligence  to  procure  the  same,  and 
that  he  can  produce  the   witnesses  upon   a  new    trial. 
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Appellant  Barnett,  in  his  affidavit  filed  for  a  like  purpose, 
also  stated  in  substance: 

That  he  was  under  arrest  and  confined  in  jail,  upon 
the  charge,  at  and  prior  to  the  time  of  his  trial,  and  for 
that  reason  it  was  impossible  for  him  to  procure  wit- 
nesses or  evidence,  and  that  the  witnesses  whose  evi- 
dance  he  desired  were  away  from  the  city  of  Indianapolis, 
at  work.  That  he  used  every  effort  to  obtain  these 
witnesses,  but  could  not  for  the  reason  that  it  was  out  of 
his  power,  as  he  had  no  one  to  hunt  up  his  evidence. 

Both  of  these  affidavits  were  insufficient  to  support  the 
claim  for  a  new  trial,  for  newly  discovered  evidence,  in 
several  respects,  chief  of  which  are  these: 

First.  Each  affidavit  is  wholly  devoid  of  facts,  except 
mere  conclusions,  showing  due  diligence  upon, appellants' 
part,  either  to  discover  or  obtain  the  evidence  before  the 
trial. 

Second.  No  facts  are  presented  wherein  it  is  shown  to 
the  court  that  the  evidence  is  material,  and  neither  is 
there  any  averment  that  the  same  is  true  or  believed  to 
be  true. 

That  these  were  essential  matters  required  to  be  prop- 
erly shown  by  the  affidavits,  is  firmly  settled  by  the 
decisions  of  this  court.  Presser  v.  States  77  Ind.  274; 
Skaggs  v.  Statej  108  Ind.  53;  McClure  v.  State,  116  Ind. 
169;  Cooper  v.  State,  120  Ind.  377;  Ward  v.  Voria,  117 
Ind.  368. 

Again,  it  is  not  made  to  appear  by  the  affidavits  that 
knowledge  of  the  evidence  had  been  acquired  by  appellants 
since  the  trial.  This  was  essential.  Simpson  v.  Wilson, 
Admr.f  6  Ind.  474.  It  also  appears  from  an  examina- 
tion of  the  record  that  the  evidence  sought  to  be  obtained 
was  merely  cumulative,  and  it  is  also  obvious,  we  think, 
that  it  would  not  change  the  result  in  favor  of  appellants 
upon  a  new  trial,  and  for  these  reasons  alone  would  not 
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entitle  them  to  a  new  trial.  That  another  trial  will  not 
be  granted  where  the  newly  discovered  evidence  is 
merely  cumulative,  or  where  it  does  not  appear  that  the 
evidence  in  question  would  or  might  change  the  result 
in  favor  of  the  complaining  party  upon  a  new  trial,  can 
not  be  controverted.  This  rule  is  one  well  settled  and 
recognized  by  numerous  decisions  of  this  court. 

We  have  read  the  evidence  contained  in  the  record, 
and  find  that  it  supports  the  judgment  on  every  material 
point.  The  court  did  not  err  in  denying  the  motions 
for  a  new  trial. 

Judgment  affirmed. 

FUed  May  1, 1S95. 


141  162 

146  51 

146  700 

TTi  iw 

151  1P3 

151  406 

15*2  3ir* 


No.  17,082. 
BUTLKR  ET  AL.    V.  ThORNBURGH,  ADMINISTRATOR. 

MoBTOAGB. — Purchase-Money  Mortgage. —  What  Constitutes, — Bight  to 
Foreclose  Against  Marital  Bights  of  Wife. — Beal  Estate.— D.  and  B. 
were  owners  of  certain  lands  which  became  incumbered  with  mort- 
gages and  other  liens.  R.  made  an  arrangement  with  all  the  hold- 
ers of  such  liens,  according  to  which  the  liens  might  be  paid  off  and 
discharged  if  he  could  raise  the  money  for  that  purpose ;  thereupon 
R.  proposed  to  T.  that  if  he  (T.)  would  furnish  the  money  with 
which  to  pay  off  and  discharge  said  liens,  the  said  D.  and  B.  would 
convey  the  lands  to  R.,  and  that  R.  would  execute  to  T.  a  mortgage 
upon  such  real  estate  to  secure  said  money,  all  of  which  arrange- 
ments were  carried  out  by  the  respective  parties,  M.,  the  wife  of  R., 
joining  with  him  in  the  execution  of  the  mortgage  to  T.  R.  paid 
nothing  for  the  land,  except  the  execution  of  the  notes  and  mort- 
gage to  T.,  and  did  not  agree  to  pay  D.  and  B.  anjrthing  more  for 
said  lands,  unless  he  could  make  something  out  of  it  over  and  above 
what  would  be  required  to  discharge  the  incumbrances. 

MM,  that  the  mortgage  executed  to  T.  is  senior  in  right  and  superior 
to  any  claim  or  right  to  any  portion  of  the  lands  described  therein 
of  the  said  M.,  wife  of  R.,  and  that  any  interest  which  she  may 
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have  in  the  lands  is  inferior  to,  and  subject  to,  the  amount  of  said 
mortgage,  and  that  T.  is  entitled  to  foreclose  the  same  against  her, 
as  a  purchase-money  mortgage. 
Pbacticb. — Exception  to  Ruling, — Supreme  Court  Practice. — ^An  excep* 
tion  to  a  ruling  of  the  trial  court  is  essential  to  make  the  roling 
available  on  appeal  as  a  reserved  question  of  law. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner,  for  appellants. 

W.  A.  Brovm  and  J.  Brown,  for  appellee. 

Howard,  J. — ^This  was  an  action  to  foreclose  a  mort- 
gage on  real  estate,  brought  by  the  appellee  against  the 
appellants. 

It  is  first  contended  on  this  appeal  that  the  court  erred 
in  overruling  the  demurrer  to  each  paragraph  of  the 
complaint. 

The  action  was  originally  brought  by  Milton  Thorn- 
burgh,  the  appellee's  intestate,  who  recovered  judgment 
against  appellants,  and  obtained  a  decree  of  foreclosure, 
and  for  the  sale  of  the  real  estate.  From  this  judgment  an 
appeal  was  taken  to  this  court,  where  the  judgment  was 
reversed  as  to  the  interest  in  the  land  held  by  the  appel- 
lant Martha  Butler  as  wife  of  her  coappellant,  RoUin 
T.  Butler.     Butler  v.  Thornhurgh,  131  Ind.  237. 

On  the  return  of  the  case  to  the  trial  court,  the  death 
of  Milton  Thornburgh  was  suggested  to  the  court  in  a 
supplemental  complaint,  and  the  appellee,  as  his  admin- 
istrator, was  substituted  as  party  plaintiff.  This  we 
think  was  all  done  in  substantial  compliance  with  the 
provisions  of  the  statute.  Section  272,  R.  S.  1894  (sec- 
tion 271,  R.  S.  1881). 

Whatever  irregularity  there  may  have  been  in  this 
regard  was,  as  we  think,  merely  verbal,  and  as  the  irregu- 
larity, if  any,  might  have  been  corrected  on  the  trial,  it 
will  be  considered  here  that  the  correction  was  so  made. 
Indeed,  the  appellants,  in  the  caption  of  their  answer  to 
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the  complaint,  recognize  the  appellee  as  properly  sub- 
stituted aa  party  plaintiff  in  the  action. 

It  is  said,  further,  that  the  second  paragraph  of  the 
complaint  is  defective  inasmuch  as  it  does  not  allege 
that  Martha  Butler  executed  the  mortgage.  This  para- 
graph is  drawn  on  the  theory  that  the  mortgage  was  in 
effect  a  purchase-money  mortgage.  As  such  it  was  not 
necessary  that  the  wife  of  Rollin  T.  Butler  should  exe- 
cute the  mortgage.  This  was  also  expressly  decided  on 
the  former  appeal,  where  it  was  said:  "If  the  husband 
of  the  appellant  had,  prior  to  his  purchase  from  his 
mother  and  brother,  owned  no  portion  of  the  land,  and 
had  thereby  acquired  the  whole  title,  then  the  mortgage 
would  have  represented  purchase-money  only,  and  the 
appellant  would,  as  against  this  mortgage  executed  by 
her  husband,  have  had  no  claim  to  the  land,  or  any  part 
of  it."     Butler  v.  Tkomburgh,  supra. 

We  think  it  does  appear  from  the  second  paragraph  of 
the  complaint  that  the  lands  in  question  had  been  owned 
by  the  mother  and  brother  of  Rollin  T,  Butler,  that  in 
their  hands  the  lands  were  encumbered  to  an  amount  iu 
excess  of  their  value;  that  they  were  conveyed  to  KoUin 
T.  Butler  by  his  mother  and  brother  in  order  that  fae 
might,  and  with  the  understanding  that  he  should,  by 
giving  his  notes  and  mortgage  thereon,  procure  suffi- 
cient money  to  pay  off  the  liens  upon  the  lands;  that 
this  was  the  sole  consideration  given  by  him  for  the  deed 
to  him  from  his  mother  and  brother;  that  he  did  procure 
such  money  from  appellee's  intestate,  and  thus  paid  oB 
and  released  such  former  liens;  and  that  he  gave  to  said 
intestate  for  the  money  so  procured,  and  used  the  notes 
and  mortgage  in  suit. 

This  paragraph  of  the  complaint,  after  alleging  these 
facts,  alleges  further,  that  as  to  the  amount  so  secured  to 
appellee's  intestate  in  said  mortgage,  appellee's  "claim 
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and  right  in  and  to  said  real  estate  is  paramount  and  su* 
perior  to  the  marital  rights  of  the  said  Martha  Butler, 
notwithstanding  she  may  not  have  executed  said  mort- 
gage.'' 

There  can  be  no  doubt  of  the  correctness  of  this  posi- 
tion. Neither  Martha  Butler  nor  her  said  husband  paid 
anything  for  the  land.  The  only  consideration  for  the 
deed  to  him  was  that  he  should  raise  money  on  the  land 
for  the  payment  and  removal  of  the  old  liens  upon  it. 
This  he  did,  and  the  appellee's  intestate  furnished  the 
money,  for  which  money  he  received  the  notes  and  mort- 
gage here  sued  upon.  This  mortgage  is  protected  by  all 
the  rights  of  a  purchase-money  mortgage.  The  precise 
holding  to  that  effect  was  made  on  the  former  appeal. 

Neither  is  it  true  that  the  original  lienholders,  all  of 
whose  claims  have  been  paid  off  and  released,  should  be 
made  parties.  The  facts  pleaded  show  that  they  have  no 
interest.  By  section  2656,  R.  S.  1894  (section  2495, R. 
S.  1881),  Martha  Butler,  as  wife  of  Rollin  T.  Butler  has, 
according  to  the  allegations  of  the  complaint,  no  interest 
in  the  lands  as  against  the  mortgagee.  Her  only  right 
is  the  right  to  redeem  from  the  sale  on  foreclosure.  Ba- 
ker V.  McCune,  82  Ind.  339;  Bowman  v.  Mitchell^  97  Ind. 
155;  see,  also,  Curtis  v.  Oooding,  99  Ind.  45;  2  Jones 
Mort.,  section  1395. 

The  next  assignment  of  error  discussed  by  counsel  is 
that  the  court  erred  in  its  conclusions  of  law  upon  the 
facts  found. 

The  facts,  as  found  by  the  court,  were:  That  prior  to 
the  date  of  the  mortgage  and  notes  in  suit,  Diza  Butler, 
the  mother,  and  Barton  Butler,  the  brother,  of  the  ap- 
pellant Rollin  T.  Butler,  were  the  owners  in  fee  simple 
of  all  the  lands  described  in  the  mortgage;  that  while 
the  said  Diza  and  Barton  Butler  were  such  owners,  all  of 
said  lands  became  encumbered  with  mortgage  and  other 


V 


2^' 


166 


SUPREME  COURT  OF  INDIANA, 


y>^' 


Kf  ^' 


m 


Ir'- 


t 

#   - 

►A 

s 

■» 


??.-J 


Butler  et  ai.  v.  Thornburgh,  Administrator. 

liens  to  an  amount  much  greater  than  the  sums  set  forth 
in  the  notes  and  mortgage  in  suit;  that  Rollin  T.  Butler 
appellant  made  an  arrangement  with  all  the  holders  of 
such  liens y  according  to  which  the  liens  might  be  paid 
off  and  discharged  if  he  could  raise  the  money  for  that 
purpose;  that  the  lien-holders  agreed  to  the  arrangement; 
that  the  said  appellant,  Rollin  T.  Butler,  thereupon  pro- 
posed to  Milton  Thornburgh,  appellee's  intestate,  that  if 
the  said  Thornburgh  would  furnish  the  money  with  which 
to  pay  off  and  discharge  said  liens,  the  said  Diza  and 
Barton  would  convey  the  lands  to  Rollin  T.,  whereupon 
the  said  Rollin  T.  would  execute  to  Thornburgh  a  mort- 
gage upon  said  real  estate  to  secure  said  money;  that  said 
arrangements  were  carried  out,  the  deed  made,  the  liens 
discharged  and  the  mortgage  given,  all  in  accordance 
with  said  agreements;  that  Martha  Butler,  appellant, 
joined  in  the  execution  of  the  mortgage;  that  Rollin  T. 
Butler  paid  nothing  for  the  land,|except  the  execution 
of  the  notes  and  mortgage  to  said  intestate,  and  did  not' 
agree  to  pay  to  his  said  mother  and  brother  anything 
more  for  said  land,  unless  he  could  make  something  out 
of  it  over  and  above  what  would  be  required  to  discharge 
the  encumbrances;  that  about  two  months  prior  to  the 
transactions  aforesaid,  Diza  Butler  executed  and  deliv- 
ered to  said  Barton  Butler  a  quit  claim  deed  of  convey- 
ance for  ninety-six  acres  of  land  contained  in  said  mort- 
gaged premises,  which  deed  was  never  recorded,  and  had 
been  given  to  him  in  trust,  to  enable  him  to  raise  money 
with  which  to  pay  the  said  encumbrances,  and  to  return 
to  her,  for  her  support,  whatever  he  could  make  out  of 
the  lands  over  and  above  said  encumbrances,  and  pay 
her  nothing  over  that;  that  whilst  he  held  said  deed  he 
discharged  no  liens  on  said  lands,  and  the  said  Diza  But- 
ler joined  in  the  deed  with  Barton  Butler  and  his  wife  to 
Rollin  T.  Butler,  as  above  found,  as  a  substitute  for  the 
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unrecorded  quit  claim  deed  before  that  time  made;  that 
the  mortgages  and  liens  so  paid  off  by  appellee's  intes- 
tate were  valid  liens  existing  before  the  execution  of  said 
deed,  and  conveying  the  ninety-six  acres  of  land  de- 
scribed in  said  quit  claim  deed,  as  well  as  the  other  por- 
tions of  the  land  described  in  the  mortgage  at  the  time 
said  quit  claim  deed  was  executed  by  Diza  alone;  that, 
at  a  term  of  the  Henry  Circuit  Court,  1890,  the  mortgage 
set  forth  with  the  complaint  was  duly  foreclosed  as  against 
Rollin  T.  Butler,  upon  his  default  in  this  action,  an<J  a 
personal  judgment  rendered  against  him  for  the  amount 
of  said  mortgage  at  the  time,  together  with  taxes  and  in- 
surance paid  by  the  said  intestate. 

As  conclusions  of  law  upon  these  facts,  the  court  made 
the  following: 

'That  the  foregoing  mortgage  is  senior  in  right  and 
superior  to  any  claim  or  right  to  any  portion  of  the  lands 
described  therein  of  the  said  Martha  Butler,  and  that 
any  interest  in  the  land  that  she  may  have  is  inferior  to, 
and  subject  to,  the  amount  of  said  mortgage,  and  that 
the  plaintiff  is  entitled  to  foreclose  the  same  against  her. 

"Alfred  Ellison,  Special  Judge.'* 

These  conclusions  of  law  are  certainly  correct  upon 
the  findings  of  fact.  This  follows  from  what  we  have 
said  and  from  the  reasoning  and  authorities  cited  in  the 
case  of  Butler  v.  TTiornburgh,  supra,  on  the  former  ap- 
peal. 

On  that  appeal,  it  appeared,  from  the  findings,  that 
prior  to  the  deed  made  to  Rollin  T.  Butler  by  his  mother 
and  brother,  he  "owned  some  portion,  presumably  one- 
third,  of  the  property."  And  the  court  held  that  as  to 
this  interest  in  the  land,  the  money  paid  by  appellee's 
intestate  in  cancellation  of  liens  on  all  the  land  "was  not 
purchase- money;  and  the  mortgage,  in  so  far  as  it  rep- 
resents this  amount,  was  not  a  purchase-money  mort- 
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gage,  the  foreclosure  of  which  would  cut  off  her  [Martha 
Butler's]  inchoate  interest/* 

By  the  findings  in  this  case,  however,  it  appears  that 
RoUin  T.  Butler  did  not  own  any  of  the  land  prior  to 
the  deed  made  to  him  by  his  mother  and  brother.  Con- 
sequently the  reasoning  of  the  court  in  the  former  case  as 
to  that  interest  in  the  land  which  was  conveyed  to  Rol- 
lin  by  his  mother  and  brother  now  applies  to  the  whole 
of  the  land;  and  it  is  clear  that  the  mortgage  covers  the 
whole  of  the  land,  and  is  a  purchase-money  mortgage  as 
to  it  all,  and  of  course  superior  to  any  interest  in  the 
same  by  Martha  Butler,  whether  she  executed  the  mort* 
gage  or  not. 

The  appellants  have  filed  a  bill  of  exceptions,  for  what 
purpose  we  are  unable  to  discover.  It  is  said  to  be  for 
the  purpose  of  bringing  up  for  consideration  certain  re- 
served questions  of  law.  Neither  the  bill  itself  nor  the 
record  shows  any  reserved  question  of  law  as  to  any  rul- 
ing of  the  court. 

Judge  Elliott,  in  his  Appellate  Procedure,  section  239, 
says  that  **in  accordance  with  the  general  principle  of 
practice  it  is  held,  without  diversity  of  opinion,  that  an 
exception  to  a  ruling  is  essential  to  make  it  available  in 
a  case  where  questions  of  law  are  reserved."  No  ex- 
ception to  any  ruling  is  shown,  upon  which  any  such 
question  of  law  was  reserved. 

The  conclusions  of  law  upon  the  facts  found  can 
be  judged  only  by  the  law  as  applied  to  such  facts. 
If  the  facts  were  not  correctly  found,  that  circumstance 
could  be  shown  only  in  a  motion  for  a  new  trial,  and  by 
an  examination  of  all  the  evidence;  but  the  bill  of  excep- 
tions does  not  profess  to  give  all  the*  evidence. 

We  have  been  able  to  discover  no  merit  in  this  appeal. 

The  judgment  is  affirmed. 

Piled  April  23,  1895. 


NOVEMBER  TERM,  1894.  169 

Eaton,  Treasurer,  v.  Union  County  National  Bank. 


No.  17,368. 

Eaton,  Treasurer,  v.  Union  County  National  Bane. 

JuKiSDiCTiON. — Waiver  of  Notice,  What  Does  Not  Amount  to, — Appear- 
ance, — ^The  presence  in  court  of  one  who  is  not  served  with  process 
can  not  be  regarded  as  waiver  of  the  notice  required  by  law,  with- 
out some  step  or  action  on  his  part  signifying  a  willingness  that  the 
question  tendered  by  the  complaint  may  be  submitted  to,  and  de- 
termined by,  the  court.  There  must  be  some  formal  entry,  or  plea, 
or  motion,  or  official  act  to  constitute  an  appearance. 

Taxes. — County  Board  of  JReview. —  Waiver  of  Statutory  Notice^  What 
Does  Not  Anount  to, — Jurisdiction, — Where  a  bank  cashier  was  called 
before  the  county  tax  board  of  review,  not  for  the  purpose  of  acquir- 
ing jurisdiction  over  the  bank,  but  for  the  purpose  of  testifying 
as  a  witness  in  relation  to  the  affairs  of  the  bank ;  and  it  appears 
that  the  cashier  did  not  submit  to  the  jurisdiction  of  the  board,  or 
voluntarily  acquiesce  in  the  assumed  right  of  the  board  to  raise  the 
valuation  of  the  bank's  listB,  such  presence  before  the  board  did 
not  amount  to  a  waiver  of  the  notice  required  by  statute. 

Appeasance. —  What  Does  Not  Amount  to, — With  no  knowledge  of  the 
pendency  of  proceedings  against  him,  the  presence  of  a  defendant 
in  open  court,  and  his  responses  to  inquiries  by  the  court,  do  not 
constitute  an  appearance. 

From  the  Union  Circuit  Court, 

T.  D.  Evaris,  for  appellant.  • 

L.  H.  Stanford,  for  appellee, 

Hackney,  J. — ^The  Board  of  Equalization  of  Union 
county,  at  its  meeting  in  June,  1889,  raised  the  valua- 
tion of  the  appellee's  capital  stock  in  the  sum  of  twenty- 
five  thousand  dollars. 

The  Circuit  Court  enjoined  the  appellant  from  collect- 
ing the  tax  upon  such  added  valuation,  and  the  appel* 
lant,  as  treasurer  of  said  county,  now  urges  the  insuffi- 
ciency of  the  complaint,  the  incorrectness  of  the  court's 
conclusions  of  law  upon  special  findings,  and  an  error  in 
overruling  his  motion  for  a  new  trial.  The  only  error 
claimed  against  the  complaint  is  that  it  does  not  allege 


160  SUPREME  COURT  OF  INDIANA, 

Eaton,  Treasurer,  v.  Union  CJoanty  National  Bank. 

a  compliance  with  section  59  of  the  act  of  March  6, 
1891  (Acts  1891,  p.  219.)  That  section  relates  to  the 
listing  of  property  for  taxation  and  not  haying  been  in 
force  for  two  years  after  the  appellee's  lists  were  re- 
turned, we  are  unable  to  discover  the  relevancy  of  the 
appellant's  proposition. 

The  second  and  third  questions  argued  present  the  re- 
maining inquiry.  Did  the  board  possess  the  power  to 
raise  the  valuation  of  the  appellee's  capital  stock? 
Previous  general  notice  of  the  convening  of  the  board 
was  published  and  the  session  lasted  but  one  day.  On 
that  day  the  board  required  the  sheriff  to  request  the 
appellee's  cashier  to  appear  before  the  board  and,  pur- 
suant to  verbal  request,  the  cashier  was  present  at  the 
meeting  and  answered  such  questions  as  were  asked  of 
him  by  the  members,  concerning  the  affairs  of  his  bank. 
Without  further  notice  to  the  appellee,  the  valuation  was 
so  increased.  The  appellee  or  its  cashier  had  no  notice 
or  knowledge  of  any  proposition  to  revise  or  increase 
said  valuation,  and  no  information  that  the  same  was 
increased  until  after  the  adjournment  of  the  board.  It 
i%  conceded  that  the  power  of  the  board  is  to  be  found 
only  in  the  act  of  March  9,  1889,  section  2127, Elliott's 
Supp.  That  act  required  the  previous  publication  of 
notice  of  the  time,  place  and  purpose  of  the  board's 
meeting. 

'  It  gave  the  board  power  to  hear  complaints  of  the 
owners  of  personal  property,  and  with  other  powers  '*to 
correct  any  list  or  valuation  "  or  *'to  increase  the  valua- 
tion placed  upon  property  that  has  been  listed  for  taxa- 
tion." It  was  provided,  however,  that  the  board  should 
"cause  the  names  of  the  persons  *  ♦  ♦  the  valua- 
tion  of  whose  property  is  to  be  increased,  to  be  inserted 
in  the  notice  heretofore  provided  for,  or  such  board  may, 
at  its  option,  cause  to  be  served  upon  the  person  *    *     * 
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the  valuation  of  whose  property  is  to  be  increased,  a 
written  notice  that  it  is  proposed  to  revise  or  correct  his 
list.  *  *  *  In  case  such  board  elects  to  give  the 
written  notice  herein  provided  for,  it  shall  be  issued  by 
the  auditor  to  the  sheriff  of  the  county,  who  shall  serve 
the  same  at  least  three  days  before  the  matter  is  called 
up  for  hearing.''  The  published  notice  of  the  conven- 
ing of  the  board,  as  we  have  said,  was  general,  and  it 
did  not  name  the  appellee,  or  state  any  purpose  to  revise 
its  lists  or  increase  its  valuation. 

It  is  insisted  by  the  appellant  that  the  notice  required, 
by  the  act  from  which  we  have  quoted,  was  required 
only  as  to  individuals,  and  not  as  to  the  appellee,  and  the 
cases  of  Hylandy  Aud.,  v.  Brazil  Block  Coal  Co.,  128  Ind. 
335,  and  Hyland  v.  Central  Iron,  etc,  Co.,  129  Ind. 
68,  are  cited  to  this  proposition.  Those  cases  construed 
sections  6357  and  6358,  R.  S.  1881.  By  those  sections 
certain  classes  of  corporations,  specifically  named,  were 
required  to  list  their  stock,  its  market  value,  etc.,  and  it 
was  directed  that  the  auditor  should  lay  such  lists  before 
the  board  of  equalization,  at  its  annual  meeting,  for  an 
assessment  and  valuation  by  such  board.  Such  corpora- 
tions were  only  those  organized  under  the  laws  of  this 
State,  and  did  not  include  national  banking  associations, 
organized  under  acts  of  Congress.  The  appellee,  a  na- 
tional banking  association,  was  not  included  among  the 
corporations  so  named,  and  the  sections  so  construed  in 
no  manner  affect  the  question  before  us. 

The  shares  of  stock  of  a  banking  association,  organized 
under  the  laws  of  the  United  States,  were  subject  to  tax- 
ation as  other  personal  property,  R.  S.  1881,  section 
6344,  and  were  required  to  be  listed  and  assessed  by  the 
assessor  as  the  property  of  other  corporations  and  indi- 
viduals, R.  S.  1881,  section  6345,  but  there  was  no  re- 
VoL.  141—11 
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quirement  that  the  board  of  equalization  should,  as  iu 
case  of  other  corporations,  make  an  original  assessment 
and  valuation  of  such  stock.  As  to  such  capital  stock, 
the  act  of  March  9,  1889,  supra,  supplied  the  power  of 
the  board  to  revise  and  increase  valuations,  upon  the 
notice  as  we  have  shown.  It  is  needless  to  say,  there- 
fore, that  the  decisions  in  the  cases  cited  have  no  appli- 
cation here. 

It  remains  to  inquire  as  to  the  effect  of  the  cashier's 
presence  before,  and  his  responses  to  the  inquiries  of,  the 
board. 

The  record  of  the  board  failed  to  disclose  any  notice 
to  the  appellee  or  the  presence  of  its  cashier  at  the  meet- 
ing, and  the  only  entry  upon  the  subject  was  a  general 
statement  that  the  valuation  was  increased  $25,000.  It 
is  found,  also,  that  instead  of  consenting  or  acquiescing 
in  the  action  of  the  board,  the  cashier,  when  present  be- 
fore the  board,  objected  to  any  change  or  increase  in  the 
valuation  of  the  appellee's  capital  stock. 

There  is  no  pretense  that  the  verbal  request  to  the 
cashier  was  a  compliance  with  the  statute  as  to  notice  to 
the  appellee,  but  it  is  urged  that  his  appearance  was  a 
waiver  of  the  notice  required  by  the  statute.  We  do  not 
question  the  soundness  of  the  rule  that  some  notice, 
though  defective,  may  give  jurisdiction  so  as  to  preclude 
a  collateral  attack  upon  the  proceedings  of  a  judicial  or 
quaei  judicial  tribunal,  nor  do  we  doubt  that  one  may 
voluntarily  appear  and  submit  to  the  jurisdiction  of  such 
tribunal  so  as  to  waive  any  right  to  insist  that  no  juris- 
diction over  the  person  existed,  nor  do  we  doubt  that  the 
cashier  was  the  appellee's  agent  for  the  purposes  of  the 
service  of  notice  or  the  waiver  of  notice. 

But  it  is  manifest  from  the  facts  specially  found  by 
the  court  and  from  the  evidence  upon  the  trial  that  the 
cashier  was  called,  not  for  the  purpose  of  acquiring  juris- 
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diction  over  the  appellee,  but  for  the  purpose  of  testify- 
ing as  a  witness  in  relation  to  the  affairs  of  the  bank.  It 
is  manifest,  also,  that  he  did  not  submit  to  the  jurisdic- 
tion of  the  board  or  voluntarily  acquiesce  in  its  right  to 
raise  the  valuation  of  the  appellee's  lists,  since  it  was 
shown  upon  the  trial  and  found  by  the  court  that  he  pro- 
tested against  any  action  of  the  board.  As  said  in  Kuntz 
V.  Sumption,  117  Ind.  1:  ''A  man  may  be  subpoenaed 
as  a  witness  in  an  action  pending  against  him,  but  unless 
he  is  summoned  or  notified  as  a  party,  under  some  law 
authorizing  a  summons  or  notice,  the  proceedings  are 
utterly  void.''  With  no  knowledge  of  the  pendency  of 
proceedings  against  him^  the  presence  of  a  defendant  in 
open  court  and  his  responses  to  inquiries  by  the  court  do 
not  constitute  an  appearance.  Merkee  v.  City  of  Rochester, 
20  N.  Y.  Supreme,  157. 

The  presence  in  court  of  one  who  is  not  served  with 
process  can  not  be  regarded  as  a  waiver  of  the  notice  re- 
quired by  law,  without  some  step  or  action  on  his  part 
signifying  a  willingness  that  the  question  tendered  by 
the  complainant  may  be  submitted  to  and  determined  by 
the  court.  '*There  must  be  some  formal  entry,  or  plea, 
or  motion,  or  official  act  to  constitute  an  appearance." 
McCormack  v.  First  National  Bank,  etc.,  53  Ind.  466; 
Scott  V.  Hull,  14  Ind.  136. 

The  appearance  of  one  before  a  board  of  county  com- 
missioners,  when  called  by  the  board,  and  without  for- 
mal notice  and  having  no  knowledge  of  the  purpose  of 
the  board,  does  not  constitute  such  an  one  a  party  to  pro- 
ceedings that  may  be  had  by  the  board  concerning  his 
interests.     Robinson  v.  Board,  etc.,  37  Ind.  333. 

Finding  no  error  in  the  record  the  judgment  of  the 
circuit  court  is  affirmed. 

FUed  May  3,  1885. 
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141  iflil  No.  17,326. 

Waymire  bt  al.  v.  Waymire. 

Spbcific  Pbbfobmancb. — Beal  Estate, — Parol  Contract. — ComplaifU, — 
Possession. — A  paragraph  of  complaint  in  an  action  for  specific  per- 
formance of  a  parol  contract  for  the  conveyance  of  real  estate  is  in- 
sufficient, which  does  not  allege  that  possession  was  taken  under 
and  pursuant  to  the  contract  of  purchase. 
.  Same. — Of  Parol  Contract  to  Convey  Land. — Sufficiency  of  Complaint. — 
Possession. — In  such  action,  averments  that  plaintiff  ''went  into 
possession  of  the  same,"  and  ''that  he  immediately  moved  upon 
and  cleared  up,  put  buildings  upon,  and  other  valuable  and  lasting 
improvements  upon,  said  land,"  and  "has  remained  in  possession 
of  said  real  estate,  under  said  purchase  ever  since"  the  date  thereof, 
are  not]  sufficient  to  show  that  plaintiff  took  possession  under 
and  pursuant  to  the  terms  of  the  contract,  or  that  such  possession 
was  delivered  to  him,  or  that  he  was  placed  in  possession  under 
or  pursuant  to  the  terms  of  such  verbal  contract. 

Same. — Bemaining  in  Possession  Under  Terms  of  Contract. — Statute  of 
Frauds. — A  mere  remaining  in  possession  under  the  terms  of  a  parol 
contract  purchase  of  land  is  not  sufficient  to  take  the  contract  out  of 
the  statute  of  frauds. 

Same. — Necessary  BequisUes  to  Enforcement. — Before  courts  of  equity 
will  decree  specific  performance  of  a  contract,  it  must  be  made  to 
appear  that  it  is  certain,  is  fair  in  all  its  parts,  is  for  an  adequate 
consideration,  and  is  capable  of  being  performed. 

Same. — Evidence, — Irrelevancy. — Prejudicial  Error. — In  such  case,  evi- 
dence that  defendant  had  been  plaintiff's  legal  guardian,  and  that 
he  had  never  paid  over  or  accounted  for  about  $300  of  the  ward's 
estate,  was  incompetent,  there  being  no  allegation  in  the  complaint 
that  such  fund  was  to  form  any  part  of  the  consideration  for  the 
conveyance  of  the  land  in  controversy. 

From  the  Madison  Circuit  Court. 

E.  B.  GoodykoontSy  0.  M.  Ballard  and  H.  D.  T%omp^ 
8071,  for  appellants. 

jP.  S.  Ellison,  for  appellee. 

McCabe,  C.  J. — ^The  appellee  sued  the  appellants  to 
enforce  specific  performance. 

The  complaint  was  in  three  paragraphs,  a  demurrer  to 
each  of  which  for  want  of  sufficient  facts  was  overruled. 
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The  issues  formed  thereon  were  tried  by  a  jury,  result- 
ing in  a  verdict  for  the  plaintiff,  upon  which  he  had 
judgment  over  appellants'  motion  for  a  new  trial.  The 
first  paragraph  of  the  complaint  is  as  follows:  ''The 
plaintiff  complains  of  the  defendants  and  says  that  here- 
tofore, to  wit,  in  1878,  this  plaintiff  purchased  of  John 
S.  Waymire  the  southwest  quarter  of  the  northwest  quar- 
ter of  section  25,  township  22  north,  in  range  6  east,  in 
Madison  county,  Indiana,  and  went  into  immediate  pos- 
session of  the  same  and  has  made  permanent  and  lasting 
improvements  upon  the  same  and  paid  the  full  consider- 
ation  for  said  real  estate  and  the  full  purchase-price 
therefor  and  has  remained  in  possession  of  said  real  es- 
tate under  said  purchase  ever  since  1878,  and  is  still  in 
possession  of  the  same  under  said  purchase  and  under 
no  other  or  different  agreement  whatever;  that  he  now  is 
entitled  to  a  deed  of  conveyance  from  said  John  S.  Way- 
mire and  has  been  ever  since  1878;  that  he  has  made 
frequent  demands  on  said  Waymire  for  said  deed  of  con- 
veyance, and  said  Waymire  has  refused,  neglected  and 
failed  to  make  said  deed  and  still  refuses  so  to  do;  that 
on  the  9th  day  of  December,  1892,  John  S.  Waymire, 
for  the  purpose  of  evading  the  fulfillment  of  said  agree- 
ment to  convey  said  real  estate  to  this  plaintiff,  pretended 
to  convey  the  same  to  Emma  J.  Huston,  well  knowing 
that  he  had  no  legal  right  so  to  do,  and  the  said  Emma 
J.  Huston  knew  at  the  time  the  deed  was  so  made  that 
said  David  AV^aymire  was  in  possession  of  said  real  estate 
and  was  claiming  it  as  his  own,  and  took  said  deed  sub- 
ject to  the  right  of  the  plaintiff.  Wherefore  the  plaintiff 
asks  that  John  S.  Waymire  be  compelled  to  make  to  this 
plaintiff  a  good  and  sufficient  warranty  deed,  free  from 
any  claim  or  lien  of  said  Emma  J.  Huston  or  any  one 
else,  or  appoint  a  commissioner  to  make  said  deed." 

The  second  paragraph  only  differs  from  the  first  in 
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that  instead  of  alleging  he  had  ''paid  the  full  considera- 
tion for  said  real  estate,  and  the  full  purchase-price 
therefor,"  it  alleges  that  he  had  ''paid  for  the  same  at 
the  time  with  certain  houses  and  lots  in  the  town,  now 
city  of  Elwood,  Indiana,"  and  in  that  instead  of  alleg- 
ing that  he  "went  into  immediate  possession  of  the  same, 
and  has  made  permanent  and  lasting  improvements, 
*  *  and  has  remained  in  possession  of  said  real  estate 
under  said  purchase  ever  since  1878,"  it  alleges  that  he 
"went  into  possession  of  said  real  estate  under  said  pur- 
chase, to  wit,  in  1878,  and  has  remained  in  possession 
ever  since;"  and  the  third  only  differs  from  the  first  in 
that  it  alleges  that  "John  S.  Waymire  being  the  father 
of  said  David  Waymire,  and  being  indebted  to  him, 
agreed  with  David  Waymire  that  if  said  David  Waymire 
would  move  onto,  improve  and  put  lasting  and  valuable 
improvements  on"  the  same  land,  and  that  "David 
Waymire  says  that  he  immediately  moved  upon  *  *  * 
said  land"  instead  of  the  consideration  as  alleged  in  the 
first  paragraph. 

The  complaint  being  founded  on  a  contract,  and  there 
being  no  allegation  that  it  was  in  writing,  the  presump- 
tion is  that  it  was  in  parol.  Langford  v.  Freeman,  60 
Ind.  46;  Ooodrich,Adinr,,y.  Johnson,  66  Ind.  258;  Car- 
lisle v,Brennan,  67  Ind.  12. 

The  first  and  third  paragraphs  of  the  complaint  are 
insufficient  for  one  reason  if  not  for  more,  and  that  is 
it  is  not  alleged  in  either  that  the  possession  was  taken 
under  or  pursuant  to  the  contract  of  purchase.  The  con- 
tract being  by  parol,  and  for  the  purchase  of  real  estate, 
it  is  clearly  within  the  statute  of  frauds.  In  order  to 
take  it  out  of  the  statute  it  must  be  alleged  that  the  pos- 
session was  taken  under  the  contract.  It  is  not  enough 
that  possession  was  taken,  it  must  be  taken  under  the 
verbal  contract,  and  pursuant  to  its  provisions.  Jvdy  v. 
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OiWertf  77  Ind.  96;  Moore  v.  Higbee,  45  Ind.  487;  Swales 
V.  Jackson,  126  Ind.  282. 

The  averment  on  that  point  in  the  first  paragraph  is, 
''and  went  into  possession  of  the  same;"  and  in  the 
third  paragraph  is,  ''that  he  immediately  moved  upon 
and  cleared  up,  put  buildings  upon,  and  other  valuable 
and  lasting  improvements  upon  said  land."  These 
averments  fall  very  far  short  of  alleging  that  appellant 
took  possession  of  the  land  under  or  pursuant  to  the 
terms  of  the  contract,  or  that  such  possession  was  de- 
livered to  him,  or  that  he  was  placed  in  possession  under 
or  pursuant  to  the  terms  of  such  verbal  contract.  It  is 
true,  farther  on  in  the  first  paragraph  it  is  averred  that 
he  "has  remained  in  possession  of  said  real  estate  under 
said  purchase  ever  since  1878."  But  a  mere  remaining 
in  possession  under  the  terms  of  a  parol  contract  of  pur- 
chase of  land  is  not  sufficient  to  take  the  contract  out  of 
the  statute  of  frauds.  The  possession  must  be  taken  or 
delivered  under  and  pursuant  to  the  terms  of  the  verbal 
contract  of  purchase  to  take  the  case  out  of  the  opera- 
tion of  tlie  statute  of  frauds. 

Had  the  language  been  that  "he  went  into  immediate 
possession  and  has  remained  in  possession  of  said  real 
estate  under  said  purchase  ever  since  1878,  and  has 
made  permanent  and  lasting  improvements  upon  the 
same,"  a  very  different  question  would  have  been  pre- 
sented. But  in  that  part  alleging  that  he  went  into 
possession  there  is  no  allegation  that  it  was  under  and 
pursuant  to  the  terms  of  the  contract;  then,  after  mak- 
ing several  other  allegations,  he  alleges  that  he  has 
remained  in  possession  under  said  purchase  ever  since, 
etc.  As  it  alleges  that  the  contract  was  made  before 
possession  was  taken,  the  question  is  not  involved 
whether  under  a  verbal  contract  of  purchase  of  real 
estate  by  one  already  in  possession,  who  makes  last- 
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ing   improvements  on  the  faith  of  such  contract,  the 
same  can  be  enforced. 

The  second  paragraph  is  some  better  than  the  others 
in  its  averments  as  to  taking  possession.  Such  aver- 
ments are:  ''and  went  into  possession  of  said  real  estate 
under  said  purchase,  to  wit,  in  1878. ''  But  it  is  defective 
in  other  respects. 

When  application  is  made  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  the  court  should 
be  satisfied  that  the  claim  is  reasonable  and  just,  and  the 
contract  equal  in  all  its  parts,  and  founded  on  an  adequate 
consideration.  Modisett  v.  Johnson^  2  Blackf.  431;  Ash 
V.  Daggy,  6  Ind.  259;  Kirkman  v.  Kenyon,  17  Ind.  607. 

"Generally,  it  may  be  stated,  that  courts  of  equity  will 
decree  a  specific  performance  when  the  contract  is  cer- 
tain, is  fair  in  all  its  parts,  is  for  an  adequate  considera- 
tion, and  is  capable  of  being  performed,  but  not  other- 
wise." Ash  V.  Daggy,  supra;  Kirkman  v.  Kenyon,  supra; 
2  Story  Eq.  Jurisp.  53;  Luzader  v.  Richmond,  126  Ind. 
344. 

The  allegation  in  the  second  paragraph  as  to'  consid- 
eration is:  **And  paid  for  the  same  at  the  time  with 
certain  houses  and  lots  in  the  town,  now  city,  of  Elwood, 
Indiana,  which  was  a  valuable  and  good  consideration." 

How  he  could  pay  for  the  land  with  certain  houses  and 
lots  without  some  contract  or  agreement  between  him 
and  his  vendor,  either  at  the  time  the  contract  was  made 
or  by  a  subsequent  agreement  to  modify  it  so  as  to  allow 
him  to  make  payment  in  that  way,  is  difficult  to  under- 
stand. That  part  of  the  contract  is  left  to  conjecture 
and  doubt,  or  rather  the  contract  as  stated  in  the  plead- 
ing is  uncertain  and  indefinite  as  to  its  terms.  How  did 
he  pay  for  the  land  with  certain  houses  and  lots?  Was 
it  by  conveying  them  to  his  vendor  by  deed  or  did  he  do 
it  by  executing  a  title  bond  agreeing  to  convey  them   to 
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appellant  when  appellant  conveyed  the  land  in  contro- 
versy to  him,  or  was  it  by  notes  secured  by  mortgage  ex- 
ecuted by  him  on  said  houses  and  lots? 

We  can  not,  on  a  demurrer  to  such  a  pleading  setting 
up  such  a  contract  and  asking  specific  performance  there- 
of, presume  that  there  were  other  or  different  terms  to  the 
contract  than  those  stated  in  the  pleading.  That  being 
true,  the  terms  of  the  contract  have  been  left  by  the  parties 
thereto  so  indefinite  as  to  bring  it  within  the  rule  above 
stated  denying  the  remedy  of  specific  performance  in 
such  cases. 

We  therefore  conclude  that  neither  of  the  three  para- 
graphs of  the  complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action. 

One  of  the  reasons  assigned  therefor  in  the  appellants' 
motion  for  a  new  trial,  was  the  admission  of  evidence 
that  appellant  John  S.  Waymire  had  been  the  legal 
guardian  of  his  son,  the  appellee,  and  there  had  come 
into  his  hands,  as  such  guardian,  about  $500,  and  that 
he  had  never  paid  over  or  accounted  for  about  $300 
thereof.  This  evidence  was  admitted  over  proper  objec- 
tion to  its  competency  and  admissibility,  seasonably 
made  by  the  appellant. 

There  was  no  charge  in  either  paragraph  of  the  com- 
plaint that  such  fund  was  to  form  any  part  of  the  con- 
tsideration  for  the  conveyance  of  the  land  in  controversy; 
nor  was  there  any  evidence  to  that  effect  nor  was  there 
any  offer  to  introduce  such  evidence.  It  was  therefore 
wholly  incompetent  and  under  the  peculiar  circum- 
stances of  the  case,  more  than  likely  had  a  prejudicial 
influence  against  the  appellant,  on  the  jury.  The  other 
errors  complained  of  in  the  motion  for  a  new  trial  are 
such  as  are  not  likely  to  occur  on  another  trial,  hence, 
-we  do  not  consider  them. 

The  judgment   is   reversed  and  the  cause  remanded 


170 


SUPREME  COURT  OF  INDIANA, 


Waters  et  aL  v.  Lyon. 


with  instructions  to  sustain  the  demurrer  to  each  para- 
graph of  the  complaint. 

Filed  April  23, 1895. 
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Waters  et  al.  v.  Lyon. 

Real  Estate. — Bute  in  Shelley's  Case  in  Force. — A  Bule  of  Law,  not  of 
Construction. — Extending  Bule  to  Doubtful  Case. — ^The  rule  in  Shel- 
ley's ease  is  the  law  in  this  State.  It  is  a  rule  of  law  and  not  of 
construction.  If  the  language  used  in  the  instrument  brings  the 
case  within  the  rule,  the  fact  that  it  was  the  intention  of  the  grantor 
or  devisor  that  the  rule  should  not  operate  is  of  no  importance.  If 
a  grant  or  devise  does  not  come  fairly  within  the  rale,  this  court 
will  not  extend  its  operation. 

Same. — Bule  in  Shelley's  Case  Stated. — In  any  instrument,  if  a  freehold 
be  limited  to  the  ancestor  for  life,  and  the  inheritance  to  his  heirs, 
either  mediately  or  immediately,  the  first  taker  takes  the  whole 
estate ;  if  it  be  limited  to  the  heirs  of  his  body,  he  takes  a  fee  tail ; 
if  to  his  heirs,  a  fee  simple. 

Same.— Estate  Tail  Abolished.— Effect. — In  this  State,  by  statute,  estates 
tail  are  abolished,  and  what  would,  by  the  common  law,  be  adjudged 
a  fee  tail  is  now  a  fee  simple. 

Same. — A  conveyance  of  land  to  A  and  B,  his  wife,  "during  their 
natural  lives,  and  at  their  death  to  the  heirs  of  their  body,"  accom- 
panied by  a  clause  declaring,  "hereby  conveying  a  life  interest  in 
said  land,  or  so  long  as  they  occupy  the  same,  to  A  and  B,  his  wife; 
upon  the  death  of  both  of  said  parties,  or  upon  their  removal  from 
said  premises,  the  heirs  of  their  body  shall  be  entitled  to  possession 
of  said  premises,''  vests  in  A  and  B  an  estate  in  fee  simple  as  ten- 
ants by  entireties,  B  becoming,  on  the  death  of  A,  the  sole  and  ab- 
solute owner,  and  her  grantee  takes  the  entire  estate  to  the  exclu- 
sion of  her  heirs  and  of  the  heirs  of  A. 

Ejectbient. — Defense,  Pleading,  Evidence. — Special  Anstoer.— In  an  ac- 
tion of  ejectment  all  defenses,  both  legal  and  equitable,  may  be 
given  under  the  general  denial ;  and  no  available  error  is  committed 
in  sustaining  a  demurrer  to  a  special  answer. 

Estoppel. — Sale  of  Land.— Ejectment.— Befunding  PurcJiase^money.—U 
the  owner  sells  land,  receiving  the  purchase-price,  and  afterwards 
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seeks  to  set  aside  the  sale  and  recover  possession  of  the  land,  he 
mast  tender  back  the  money  received  before  bringing  the  suit ;  and 
this  rule  applies  both  to  adalts  and  infants. 

From  the  Hancock  Circuit  Court. 

E.  W.  Felt,  U.  S.  Jackson,  E,  Marsh  and  W.  W.  Cook, 
for  appellants. 

J.  JB.  Black,  C.  Q.  Offutt  and  R.  A.  Black,  for  appel- 
lee. 

HowABD,  J. — ^This  was  an  action  for  the  recovery  of 
real  estate^  brought  by  appellants  against  appellee. 

From  the  finding  of  facts  by  the  court,  it  appears: 
That  on  the  20th  day  of  February,  1882,  one  John  W. 
Waters  was  the  owner  in  fee  simple  of  the  real  estate  in 
controversy,  and  that  on  said  day  he  and  his  wife  con- 
veyed the  same  ''to  Samuel  R.  Waters  and  Kate  Waters, 
his  wife,  during  their  natural  lives,  and  at  their  death 
to  the  heirs  of  their  body.  *  *  *  Hereby  conveying 
a  life  interest  in  said  land,  or  so  long  as  they  occupy  the 
same,  to  said  Samuel  R.  Waters  and  Kate  Waters,  his  wife; 
upon  the  death  of  both  of  said  parties,  or  upon  their 
removal  from  said  premises,  the  heirs  of  their  body 
shall  be  entitled  to  possession  of  said  premises;"  that 
prior  to  said  20th  day  of  February,  1882,  there  had  been 
born  to  said  Samuel  R.  and  Kate  Waters,  and  were  then 
living,  the  appellants,  Samuel  R.  Waters,  Catharine  F. 
Waters,  Frank  R.  Waters,  Arthur  L.  Waters,  Mary  E. 
Elder,  and  John  N.  Waters,  all  of  whom  were  then 
minors;  that  in  May,  1882,  the  said  Samuel  R.  Waters 
died  intestate,  leaving  surviving  him  his  said  wife, 
Kate,  and  all  the  above  named  children  ;  that  on  the 
1st  day  of  October,  1886,  while  the  said  Kate  Waters 
remained  the  widow  of  the  said  Samuel  R.  Waters,  and 
while  all  said  children  continued  to  be  minors,  the  said 
Kate  Waters  sold  and  conveyed  said  real  estate  by  deed 
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of  warranty  to  the  appellee,^  who  has  since  held  posses- 
sion of  the  same,  claiming  to  be  the  owner  in  fee  sim- 
ple; that  appellee  has  made  valuable  and  lasting  improve- 
ments thereon,  paid  all  taxes  assessed,  in  good  faith 
believing  herself  to  be  the  absolute  owner;  that  the 
rents  and  profits,  and  growing  timber  cut  from  said 
land,  will  offset  all  expenses  incurred  by  appellee; 
that  afterwards,  on  the  2d  day  of  October,  1886,  the 
said  widow,  Kate  Waters,  purchased  another  tract  of 
land  containing  twenty-seven  acres,  paid  for  in  part  by 
money  received  by  her  from  the  sale  of  the  land  in  con- 
troversy, taking  a  warranty  deed  for  this  last  land  to 
herself  for  life,  remainder  at  her  death  in  fee  simple, 
to  her  said  children;  that  on  the  23d  day  of  December, 
1889,  the  said  Kate  Waters,  while  still  the  owner  and  in 
possession  of  said  twenty-seven  acres,  departed  this  life 
intestate,  leaving  her  said  children  as  her  only  surviv- 
ing heirs;  that  after  the  said  John  N.  Waters  became  of 
full  age  he  conveyed,  by  deed  of  warranty,  to  his  said 
brother,  Samuel  R.  Waters,  for  a  valuable  considera- 
tion, all  his  right,  title  and  interest  in  said  twenty-seven 
acres;  that  the  said  Samuel  R.  Waters  also,  after  becom- 
ing of  full  age,  and  for  a  valuable  consideration,  con- 
veyed, by  deed  of  warranty,  all  of  his  interest  in  said 
twenty-seven  acres  to  one  John  A.  True;  that  on  Sep- 
tember 11,  1890,  the  appellant  James  L.  Smith  as 
guardian  of  the  remaining  children,  minors,  by  order 
of  the  Hancock  Circuit  Court,  and  for  the  sum  of  $900, 
conveyed  to  said  John  A.  True,  by  deed  duly  approved 
by  said  court,  the  interest  of  said  minor  children,  in 
said  twenty-seven  acres;  that  at  the  date  of  the  com- 
mencement of  this  action,  the  appellants  knew  that  the 
money  given  by  the  said  Kate  Waters,  widow,  for  said 
twenty-seven  acres  was  paid  out  of  the  moneys  received 
by  her  from  the  appellee  as  the  purchase-money  for  the 
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real  estate  in  controversy  conveyed  by  said  Kate  Waters 
to  said  appellee;  that  the  said  adult  children,  John  N. 
and  Samuel  R.  Waters,  have  each  converted  the  money 
so  received  by  them  from  the  sale  of  their  interest  in 
said  twenty-seven  acre  tract,  to  their  own  use  and  benefit; 
and  that  the  appellant,  James  L.  Smith,  as  guardian  of 
said  minor  children,  has,  in  like  manner,  converted  the 
money  received  by  him  as  such  guardian  from  the  sale  of 
his  said  wards'  interest  in  said  twenty-seven  acres  to  the 
use  and  benefit  of  said  wards;  and  that  no  part  thereof 
has  been  tendered  to  or  paid  back  to  the  appellee,  or  in 
any  manner  accounted  for  by  them  to  her;  that  the 
appellee  has  at  all  times  continued  to  be  and  still 
is  in  the  exclusive  possession  of  the  real  estate  in 
controversy,  claiming  to  be  the  absolute  owner  thereof; 
and  that  the  appellants,  as  the  children  of  the  said  Sam- 
uel R.  Waters  and  Kate  Waters,  both  deceased,  are  as- 
serting title  to  said  real  estate  in  fee  simple,  through  the 
conveyance  aforesaid  of  said  John  W.  Waters  and  wife 
to  their  said  father  and  mother. 

As  conclusions  of  law,  the  court  found: 

'*1.  That  the  deed  from  John  W.  Waters  and  wife  to 
Samuel  R.  Waters  and  Kate  Waters,  his  wife,  vested  in 
the  latter  an  estate  in  fee  simple  in  the  real  estate  de- 
scribed in  the  complaint  as  tenants  by  entireties,  and 
that  on  the  death  of  said  Samuel  R.  Waters,  said  Kate 
Waters  became  and  was  the  sole  and  absolute  owner  of 
said  real  estate  in  fee  simple. 

"2.  That  the  defendant  as  the  grantee  of  said  Kate 
Waters  became  the  owner  in  fee  simple  of  said  real  es- 
tate, on  the  first  day  of  October,  1886,  and  has  since 
continued  to  so  own  and  hold  the  same. 

''3.  That  the  plaintiffs  have  no  interest  in  or  title  to 
said  real  estate;  that  they  are  claiming  and  asserting 
title  to  the  same,  but  that  such  claim  is  groundless,  and 
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is  a  cloud  upon  defendant's  title  to  said  real  estate  that 
ought  to  be  removed. 

''4.  That  plaintiffs  are  entitled  to  nothing  in  this 
action,  and  that  defendant  is  entitled  to  judgment 
against  all  the  plaintiffs,  quieting  her  title  to  said  real 
estate,  and  for  her  costs  in  this  action  on  her  cross-com- 
plaint.*' 

Judgment  was  accordingly  entered,  that  the  plaintiffs 
take  nothing  by  their  complaint,  and  that  the  defend- 
ant recover  costs.  A  decree  was  also  entered,  that  the 
defendant  is  the  owner  in  fee  simple  and  in  possession 
of  the  land  in  controversy,  and  quieting  her  title  thereto. 

It  is  contended  by  counsel  for  appellee  that  the  rule  in 
Shelley's  case  applies  to  the  deed  in  this  case,  and  hence 
that  the  conclusions  of  law  in  her  favor  are  correct. 

Counsel  for  appellants,  on  the  other  hand,  contend 
that,  following  Mcllhinny  v.  Mcllhinny,  137  Ind.  411,  it 
must  be  held  that  the  rule  in  Shelley's  case  has  no  ap- 
plication to  the  deed  before  us,  and  that  the  conveyance 
'*to  Samuel  R.  Waters  and  Kate  Waters  his  wife,  during 
their  natural  lives,  and  at  their  death  to  the  heirs  of 
their  body,"  gave  to  the  first  holders  only  a  life  estate, 
as  counsel  claim  was  the  evident  intent  of  the  grantors, 
and  on  the  death  of  the  life  tenants  remainder  to  their 
children. 

We  have  no  disposition  to  extend  the  rule  in  Shelley's 
case,  believing,  as  we  said  in  Mcllhinny  v.  Mcllhinny^ 
supra,  that  *'its  operation  more  frequently  defeats  the 
just  and  undoubted  intention  of  grantors  and  testators 
than  any  other  effect  it  has."  The  rule  had  its  origin 
in  the  principles  and  policy  of  feudal  tenures,  the  policy 
being  to  discourage  alienation  and  to  favor  the  descent 
of  land  in  the  line  of  inheritance.  This  policy  does  not 
seem  in  harmony  with  the  spirit  of  our  institutions;  and 
accordingly  the  rule  in  Shelley's  case  has  been  abrogated 
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by  statute  in  many  of  the  States.  It  has,  however,  as 
yet,  remained  the  law  in  Indiana. 

As  said  in  McHhinny  v.  Mcllhinnyy  supra,  **it  is  a  rule 
of  law  too  firmly  established  to  be  shaken  by  the  courts, 
and  which  the  courts  should  enforce,  not  because  it  is 
just  or  wholesome,  but  because  it  is  law."  It  is  only 
through  the  action  of  the  Legislature  that  it  may  be 
changed. 

*'The  rule  in  Shelley's  case/*  as  well  stated  in  22  Am. 
&  Eng.  Encyc.  of  Law,  495,  "is  a  rule  of  law  and  not  of 
construction.  Where  the  language  used  in  the  instru- 
ment brings  the  case  within  the  rule,  the  fact  that  it  was 
the  intention  of  the  grantor  or  devisor  that  the  rule 
should  not  operate  is  of  no  importance.'* 

This  arbitrary  and  imperative  character  of  the  rule 
makes  it  repugnant  to  our  sense  of  freedom  of  action, 
and  often  also  to  the  principles  of  justice  in  the  disposi- 
tion of  property.  Accordingly,  when  a  grant  or  de- 
vise does  not  come  squarely  within  the  rule,  this  court 
will  not  extend  its  operation.  That  is  the  force  of  the 
decision  in  the  case  of  Mcllhinny  v.  Mcllhinny,  supra. 

A  plain  statement  of  the  rule,  as  applied  to  the  deed 
before  us,  taken  from  Perrin  v.  Blake,  1  Coll.  Jurid., 
No.  10,  p.  288,  is  as  follows: 

*'In  any  instrument,  if  a  freehold  be  limited  to  the  an- 
cestor for  life  and  the  inheritance  to  his  heirs,  either 
mediately  or  immediately,  the  first  taker  takes  the  whole 
estate;  if  it  be  limited  to  the  heirs  of  his  body,  he  takes 
a  fee  tail;  if  to  his  heirs,  a  fee  simple."  Am.  and  Eng. 
Encyc.  Law,  supra,  494. 

By  our  statute  (section  3378,  R.  S.  1894,  section  2958, 
R.  S.  1881)  estates  tail  are  abolished,  and  what  would, 
by  the  common  law,  be  adjudged  a  fee  tail,  is  now  a  fee 
simple. 

In  Hayes'  Real  Est.  (Inquiry,  etc.,)  93,  as  cited  in 
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Am.  and  Eng.  Encyc.  Law,  /mpra,  494,  it  is  said:  ''When- 
ever a  limitation  of  land  to  A  for  his  life  or  any  other 
estate  of  freehold  is  followed  by  the  limitation  of  a  re- 
mainder to  his  heirs,  or  the  heirs  of  his  body,  the  latter 
limitation  shall  haye  the  same  effect  as  if  it  had  been 
made  to  him  and  his  heirs,  or  to  him  and  the  heirs  of 
his  body.  It  confers  the  benefit  of  the  remainder  on 
the  ancestoiL  himself.  *  *  *  It  creates  a  gift  to  him, 
and  tacks  to  such  gift  the  word  'heirs,'  etc.,  as  words  of 
limitation  of  his  estate.'' 

The  exact  question  before  us  was  decided  in  accordance 
with  the  foregoing  statements  of  the  law  in  Tiptony.Lo' 
Rose,  27  Ind.  484,  an  even  stronger  case  than  this.  See, 
also,  Outland  v.  Bowen,  115  Ind.  150;  Shimer  v.  Mann, 
99  Ind.  190;  Allen  v.  Craft,  109  Ind.  476. 

The  granting  words  of  the  deed,  therefore,  "to  Samuel 
R.  Waters  and  Kate  Waters,  his  wife,  during  their  nat- 
ural lives  and  at  their  death  to  the  heirs  of  their  body," 
show  that  the  rule  in  Shelley's  case  must  apply,  partic- 
ularly as  no  other  words  in  the  deed  modify  the  meaning 
of  the  words  so  used.  A  title  in  fee  simple  was  therefore 
conveyed  to  the  first  takers. 

There  is  another  reason  why  appellee  ought  to  have 
judgment,  at  least  for  her  costs.  It  appears  that  after 
Kate  Waters  sold  the  land  in  question  to  appellee,  she 
purchased  other  land  out  of  the  proceeds  of  that  sale; 
that  appellants  took  possession  of  this  other  land  at  her 
death,  sold  it  and  appropriated  the  proceeds  to  their  own 
use,  and  that  at  the  time  they  brought  this  action  they 
knew  that  the  second  land,  thus  appropriated  to  their 
own  use,  had  been  purchased  out  of  the  proceeds  of  the 
sale  of  the  first  to  appellee,  but  that  they  did  not  pay  or 
tender  to  appellee  the  money  so  obtained  from  her.  In 
equity  they  should  have  made  this  payment  or  tender 
before  bringing  this  action,  and  for  failure  to  do  so,  ap- 
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pellee  was  entitled  to  judgment  in  her  favor  for  costs, 
even  if  she  were  not  otherwise  entitled  to  a  judgment 
quieting  title  to  her  in  fee  simple  to  the  land. 

It  was  said,  in  Slauter  v.  Favorite,  Guar.,  107  Ind.  291, 
that  '*If  the  ultimate  judgment  deals  justly  with  the  part- 
ies, gives  to  each  his  legal  rights  and  is  sustained  by  the 
facts  appearing  in  the  special  finding  an  error  in  one  of 
the  conclusions  of  law  will  not  justify  a  reversal.  Our 
statute  says  that  no  judgment  shall  be  reversed  'where 
it  shall  appear  to  the  court  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the  court  be- 
low.* Krug  V.  Davis,  101  Ind.  75;  Platter  v. Board,  etc., 
103  Ind.  360  (385)/'  See,  also,  Sohn  v.  Cambern,  106 
Ind.  302;  Stephenson  y,  Boody,  139  Ind.  60. 

There  were  two  paragraphs  of  complaint  in  this  case. 
The  first  was  a  simple  claim  of  ownership  with  the  right 
of  possession,  alleging  that  the  appellee  was  wrongfully 
keeping  the  appellants  out  of  possession,  and  was  com- 
mitting waste.  To  this  a  general  denial  was  filed.  The 
second  paragraph  set  out  the  facts  fully  as  to  the  deed  to 
Samuel  R.  and  Kate  Waters,  husband  and  wife,  and  the 
deed  by  the  latter  to  appellee.  To  this  paragraph  a  de- 
murrer was  sustained. 

Besides  the  answer  in  general  denial,  the  appellee  filed 
a  second  paragraph  of  answer  setting  out  the  facts  in 
full  as  found  in  the  special  finding.  To  this  paragraph 
the  court  sustained  a  demurrer. 

The  appellee  also  filed  two  paragraphs  of  cross-com- 
plaint, the  first  being  a  claim  of  ownership,  with  an  al- 
legation that  appellants  are  without  right  claiming  some 
adverse  title,  and  asking  to  have  her  title  quieted.  In 
the  second  paragraph  of  cross-complaint,  as  in  the  sec- 
ond paragraph  of  answer,  the  facts  are  fully  set  out,  and 
there  is  a  prayer  to  quiet  title.  To  the  second  paragraph 
Vol.  141—12 
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of  cross-complaint  a  demurrer  was  also  sustained.  On 
this  last  ruling  cfoss-error  is  assigned  by  appellee. 

Why  the  court  should  have  sustained  a  demurrer  to 
the  second  paragraph  of  the  cross-complaint,  and  yet 
have  found  specially  the  substantial  facts  therein  al- 
leged, and  upon  which  the  conclusiona  of  law  and  judg- 
ment are  based,  does  not  appear. 

However,  under  the  code,  in  actions  for  the  recovery 
of  real  estate,  all  defenses,  both  legal  and  equitable,  may 
be  given  under  the  general  denial.  The  evidence,  there- 
fore upon  which  the  findings  showing  an  equitable  de- 
fense in  this  case  were  based,  was  properly  admitted. 

That  the  facts  so  found  do  show  an  equitable  defense 
to  such  an  action,  has  been  held  in  numerous  cases  by 
this  court.  The  appellants'  mother,  assuming  that  she 
had  a  right  to  do  so,  sold  by  warranty  deed,  to  appellee, 
the  land  in  controversy,  and  with  part  of  the  proceeds 
purchased  other  land,  putting  the  latter  in  her  own  name 
for  life,  remainder  to  her  children,  the  appellants.  On 
her  death,  they  took  possession  of  the  latter  land,  sold 
it,  and  converted  the  proceeds  to  their  own  use.  Before 
bringing  this  action,  appellants  knew  that  the  money 
thus  received  and  appropriated  by  them,  was  in  part  the 
proceeds  of  the  sale  of  the  land,  which  they  now  claim 
to  own.  They  have  not  given  nor  offered  to  give  this 
money  to  appellee;  but,  while  retaining  the  proceeds  of 
the  sale  of  the  land  to  her,  they  ask  also  to  have  the 
land  itself  returned  to  them.  This  can  not  be  allowed, 
in  good  conscience. 

We  have,  recently,  in  Wilmore  v.  Stetler,  137  Ind. 
127,  gone  very  fully  into  the  consideration  of  this  ques- 
tion. The  conclusions  there  reached,  based  as  they  are 
on  an  extended  examination  of  the  authorities,  as  well 
as  upon  just  reasoning,  we  still  adhere  to.  One  can  not 
have  the  price  of  the  land  sold  and  also  the  land  itself. 
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By  accepting  the  money  obtained  for  the  land,  even  if 
the  sale  were  invalid,  the  party  so  refceiving  the  money 
thus  elects  to  confirm  the  sale.  Even,  therefore,  if  such 
a  grantor,  in  a  proper  case,  by  returning  the  money, 
could  receive  back  the  land,  yet  common  honesty  will 
not  suffer  him  to  have  both  the  land  and  the  money.  See 
Jenrdnga  v.  Kee,  5  Ind.  257;  State,  ex  rel.,  v.  Stanley,  14 
Ind.  409;  Terre  Haute,  etc.,  R.  R,  Co.  y.  Norman,  22 
Ind.  63;  Dequindre  v.  Williams,  31  Ind.  444;  Webster  v. 
Bebinger,  70  Ind.  9;  Bumb  v.  Oard,  107  Ind.  575;  Pal- 
merton  v.  Hoop,  131  Ind.  23. 

That  equitable  estoppels  of  this  kind  apply  to  infants 
as  well  as  to  adults,  and  when  the  proceeds  received 
arise  from  a  sale  by  authority  of  law,  as  well  as  where 
they  spring  from  the  act  of  the  party,  provided,  of 
course,  the  sale  is  for  the  benefit  of  the  infant,  see, 
further.  Wilmore  v.  Stetler,  supra,  and  authorities  cited 
above. 

The  judgment  is  affirmed. 

Filed  April  24, 1S95. 


No.  17,330. 

Rowley  et  al.  v.  Sanns  et  al.  ISg  m 

Dbscbnt. — Husband  Inheriting  from  Wife.— No  Children. — A  hasband 
snrviying  his  wife,  where  she  leaves  neither  father,  mother,  child, 
nor  other  descendants  surviving  her,  inherits  all  her  real  and  per- 
sonal property,  and  he  may  take  one-third  of  such  property,  al- 
tboogh  her  will  provide  otherwise. 

8AWB.—ElecHon  to  Take  Under  Will.—Ineonsietent  Claim.  —A  husband, 
where  his  wife  makes  a  will,  can  not  elect  to  claim  his  right  as  sur- 
viving husband  by  claiming  one  third  of  her  property  absolutely 
onder  the  statute  of  descent,  and  then  claim  a  life  interest  in  the 
remainder  under  her  will. 


180  SUPREME  COURT  OF  INDIANA, 


Rowley  et  al.  v,  Sanns  et  al. 


\fi\Aj.— Election  to  Take  Under, — Conveyance  by  Deed. — A  deed  by  a 
widower  conveying  land  containing  a  recital  that  it  is  executed  pur- 
suant to  a  will  of  his  deceased  wife  giving  the  land  to  him,  is  an 
election  on  his  part  to  take  under  the  will,  and  is  a  waiver  of  his 
right  to  claim  the  land  under  the  law. 

Same. — Devise  to  Heirs  in  Accordance  with  Laws  of  Descent. — Devise  Over. 
— A  devise  over  to  the  testator's  blood  relatives  in  the  same  propor- 
tion as  the  property  devised  would  have  descended  under  the  law, 
if  the  will  had  not  been  made,  is  valid. 

Same. — Devise  to  Husband  by  Wife. — Election  to  Take  Under  Will. — De- 
vise Over. — Power  Given  Husband  to  Sell. — Right  of  Heirs  of  Wife  and 
Husband  to  Lands  Conveyed. — A  devise  to  a  husband  by  wife  of  an 
interest  in  her  property  during  his  life,  "with  full  power  and  author- 
ity to  sell  and  convey  by  deed  in  fee  simple  all  or  any  part'*  of  the 
real  estate  devised,  '4f  the  same  shall  be  deemed  by  him  necessary 
to  his  support  and  maintenance,''  and  also  providing  that  if  he  did 
not  so  dispose  of  such  real  estate  during  his  life  ''that  the  same  shall 
descend  to"  the  testator's  "blood  relatives  in  proportion  as  the  same 
would  descend  to  them  if  the  will  had  not  been  made,"  gives  such 
husband  power  to  sell  and  convey  title  to  such  land,  and  if  he  do 
not  so  convey  it,  then  it  goes  to  the  blood  relativesfof  the  testator  to 
the  exclusion  of  the  heirs  of  the  husband. 

Special  Finding. — Evidentiary  and  Inferential  Fact  One  and  the  Same 
Thing. — Evidence  recited  in  a  special  finding  or  verdict  must  be 
disregarded,  but  where  an  evidentiary  fact  and  an  inferential  fact 
are  one  and  the  same  thing,  a  recital  of  the  evidentiary  fact  is 
sufficient. 

From  the  Fulton  Circuit  Court. 

J.  Rowley y  M.  A.  Baker,  I.  Cornier  and  W.  W.  McMa- 
han,  for  appellants. 

G.  W.  Holman,  R.  C.  Stephenson  and  /.  H.  Bibler,  for 
appellees. 

McCabb,  C.  J. — ^The  appellants  sued  the  appellees 
for  partition  of  certain  real  estate  in  Fulton  county,  the 
complaint  being  in  the  ordinary  form. 

The  appellees  answered  and  filed  a  cross-complaint 
setting  up  title  in  themselves  of  all  the  real  estate  sought 
to  be  parted.  Upon  the  issues  formed  there  was  a  trial 
by  the  court  resulting  in  a  special  finding  of  the  facts 
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upon  which  the  court  stated  conclusions  of  law  favor- 
able to  the  defendants  upon  which  they  had  judgment. 

The  ruling  of  the  court  overruling  the  demurrer  to 
the  appellee's  cross-complaint  and  the  conclusions  of  law 
are  assigned  for  error.  As  the  same  questions  arise  on 
the  conclusions  of  law  that  arose  on  the  demurrer  to  the 
cross-complaints^  the  conclusions  of  law  alone  will  be 
considered. 

The  substance  of  the  facts  found  is  as  follows:  That 
the  real  estate  in  controversy  consists  of  lots  67  and  68 , 
old  plat  of  the  town  of  Rochester,  Indiana;  that  they 
were  owned  by  Mary  Blohm,  who  was  the  wife  of  Wil- 
helm  Blohm,  at  the  time  of  her  death;  that  she  died 
October  — ,  1887,  the  owner  of  said  lots,  together  with 
other  lands  in  said  county  described  in  the  complaint 
and  cross-complaint,  partition  only  being  sought  of  said 
lots,  and  left  surviving  her  said  husband.  She  had 
made  and  executed  a  will  dated  May  29,  1884,  contain- 
ing  the  following  provisions: 

'*1.  I  give  and  bequeath  to  my  husband  Wilhelm 
Blohm,  for  and  during  his  natural  life,  the  use,  occu- 
pancy, rents  and  profits  of  all  the  real  estate  of  which  I 
may  die  seized,  with  full  power  and  authority  to  sell  and 
convey  by  deed  in  fee  simple,  all  or  any  part  of  my  real 
estate,  if  the  same  shall  be  deemed  by  him  necessary  to 
his  support  and  maintenance. 

"2.  I  give  and  bequeath  to  my  said  husband  Wil- 
helm Blohm,  all  the  personal  property  of  which  I  may 
die  seized  or  the  owner  of. 

"3.  Should  any  property,  real  or  personal,  of  which 
I  die  seized  remain  undisposed  of  at  the  time  of  the 
death  of  my  said  husband,  I  direct  that  the  same  shall 
descend  to  my  blood  relatives  in  proportion  as  the  same 
would  descend  to  them  if  this  will  had  not  been  made. 

''4.    I  direct  that  this  will  shall  be  probated,  but  that 
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no  letters  testamentary  shall  be  issued  on  same  during 
the  life  of  my  said  husband,  nor  the  property  above  dis- 
posed of  interfered  with,  either  by  the  court  or  any  of 
my  heirs,  during  his  lifetime." 

That  said  will  was  duly  probated  in  the  office  of  the 
clerk  of  the  Fulton  Circuit  Court  and  is  recorded  in  the 
will  record  therein;  that  said  Mary  Blohm,  at  her  death, 
left  neither  father,  mother,  child,  nor  children,  or  de- 
scendants of  children  surviving  her;  that  subsequently, 
on  May  9,  1889,  said  Wilhelm  Blohm  died  intestate 
and  left  surviving  him  as  his  sole  and  only  heir  at  law, 
John  Blohm,  his  brother.  Said  Wilhelm  Blohm  left 
neither  father,  nor  mother,  nor  child  or  children  sur- 
viving him;  that  on  December  15,  1892,  said  John 
Blohm,  and  his  wife,  by  deed  duly  acknowledged,  con- 
veyed to  the  plaintiffs,  Julius  Rowley  and  Harriet  Rowley, 
his  wife,  the  undivided  one-third  of  said  lots;  that  this 
action  was  commenced  December  24, 1892;  that  after- 
wards, on  May  9,  1893,  the  said  John  Blohm,  and  his 
wife,  by  deed  of  conveyance,  duly  acknowledged,  con- 
veyed the  undivided  two-thirds  of  said  real  estate  to 
said  Julius  Rowley  and  Harriet  Rowley,  plaintiffs;  that 
the  defendant,  Rebecca  Sanns,  is  the  only  surviving 
sister  of  Mary  Blohm,  and  that  her  codefendants  are 
the  only  surviving  descendants  of  the  brothers  and 
other  sisters  of  said  Mary  Blohm;  that  said  Wilhelm 
Blohm,  from  the  time  of  the  death  of  his  wife,  exer- 
cised full  power  and  control  over  all  the  property 
left  by  said  Mary  until  his  death;  that  Wilhelm  Blohm 
disposed  of  and  sold  160  acres  of  the  land  his  said 
wife  died  seized  of,  lying  one  and  one-half  miles 
east  of  Rochester  by  deeds;  that  the  deed  for  a  part  there- 
of to  Levi  Heilburn  contains  the  following  recital:  "The 
grantor  comes  into  possession  of  said  real  estate  by  vir- 
tue of  the  will  of  Mary  Blohm,  the  wife  of  the  grantor. 
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said  will  beipg  recorded  in  will  record  C,  at  pages  131 
and  132,  in  clerk's  oflace  of  Fulton  county,  Ind.;  that 
the  grantor  savs  the  sale  of  said  realty  is  necessary  for  his 
support  and  maintenance;"  that  in  the  deed  to  Terressa 
Levi  and  James  Sanns  for  another  part  thereof  is  the 
following  recital:  '* Said  grantor  conveys  said  land  by 
virtue  of  his  ownership  therein  and  by  virtue  of  the 
power  vested  in  him  in  the  will  of  his  late  wife,  Mary 
Blohm,  which  will  was  duly  probated  November  3,  1887, 
and  duly  recorded  in  the  clerk's  oflBce  in  will  record  C 
of  the  Fulton  Circuit  Court;"  that  immediately  after  the 
death  of  Mary  Blohm  said  Wilhelm  Blohm  took  the  will 
of  Mary  Blohm  to  K.  G.  Shryock,  one  of  the  subscribing 
witnesses  thereto,  and  procured  him  to  have  the  same 
probated. 

The  court  concludes  the  law  to  be: 

1st.  That  the  defendants  are  the  owners  of  the  lands 
mentioned  and  set  out  in  the  pleadings. 

2d.  That  the  plaintiffs  took  no  title  to  the  real  estate 
in  question  by  virtue  of  their  conveyance  from  John 
Blohm  and  wife. 

In  Clark  v.  Clark,  132  Ind.  25,  it  was  said:     "It  is 
true  that  under  the  provisions  of  section  2485,  R.  S.  1881 
'  (Burns  R.  S.  1894,  section  2642),  the  husband,  at  the 
death  of  his  wife,  takes  one-third  in  fee  of  the  land  of 
which  she  died  seized,  whether  she  died  testate  or  intes- 
tate; but  where  the  wife  leaves  a  will,  making  provision 
for  the  husband  inconsistent  with  his  rights  under  the 
law,  no  valid  reason  can  be  assigned,  in  our  opinion, 
why  he  may  not  elect  to  abandon  his  rights  under  the 
law,  and  take  in  lieu  thereof  the  provisions  made  for  him 
by  the  will.  To  deny  this  right,  renders  it  impossible  for 
the  wife  to  make  a  provision  for  the  husband  in  lieu  of 
his  legal  right,  however  advantageous  to  him  it  may  be, 
for  it  will  not  be  contended  that  if  a  provision  is  made 
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in  lieu  of  his  legal  rights  that  he  may  take  both.  *  *  * 
In  this  case,  however,  the  will  of  Mrs.  Clark  devises  the 
fee  of  the  whole  of  the  land  owned  by  her  at  the  time  of 
her  death  to  the  appellee,  and  carves  out  a  life  estate  for 
her  husband,  David  J.  Clark.  This  is  inconsistent  with 
the  rights  of  the  husband  under  the  law.  He  could  not 
take  one-third  in  fee  and  the  remainder  for  life.  Wright 
V.  Jones,  105  Ind.  17." 

The  same  is  true  here.  The  surviving  husband  of  the 
testator,  in  the  absence  of  a  will  by  his  wife,  would  have 
inherited  all  her  property,  both  real  and  personal,  under 
the  facts  found  in  the  case  before  us.  Burns  R.  S.  1894, 
section  2651;  R.  S.  1881,  section  2490;  Kyle  v.  Kyle,  18 
Ind.  108;  Sullivan  v.  McGowen,  33  Ind.  139;  Lindsay  v. 
Lindsay,  47  Ind.  283;    Waugh  v.  Riley,  68  Ind.  482. 

But  it  is  insisted  that  Wilhelm  would  have  taken  the 
same  interest  under  the  law  that  was  attempted  to  be 
vested  in  him  by  the  will,  and  that  in  such  a  case  the 
law  is  that  **he  is  considered  as  having  taken  by  descent 
and  not  by  purchase  under  the  will,*'  citing  Stilwell  v. 
Knapper,  69  Ind.  558;  Davidson  v.  Koehler,  76  Ind.  398; 
Robertson  v.  Robertson,  120  Ind.  333. 

But  we  have  seen  that  it  is  not  true  that  the  provision 
in  the  will  in  favor  of  the  surviving  husband  is  the  same 
interest  that  the  law  cast  upon  him,  his  wife  having  died 
testate.  Under  the  will  he  got  the  whole  property  dur- 
ing life,  with  the  right  to  sell  so  much  thereof  as  he 
might  think  necessary  to  his  support  and  maintenance. 
The  law  cast  on  him,  absolutely,  one-third  of  both  the 
real  and  personal  property  owned  by  his  wife  at  her 
death,  and  no  more.  Burns  R.  S.  1894,  section  2642; 
R.  S.  1881,  section  2485;  Burns  R.  S.  1894,  section 
2649;  R.  S.  1881,  section  2488.  This  he  could  take 
against  her  will  or  any  will  she  might  make.  But  as 
against  such  a  will,  he  could  take  no  more  than  such 
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one-third.  He  could  not,  as  we  have  seen,  take  the  one- 
third  absolutely  and  take  the  use,  rents,  issues  and  prof- 
its of  the  other  two-thirds,  or  a  life  estate  therein. 

But  it  is  contended  that  the  power  of  disposition  of 
the  fee  absolutely  vested  by  the  will  in  Wilhelm  created 
an  estate  in  fee  simple  in  him,  and  that  such  estate  de- 
scended to  his  only  heir,  John  Blohm,  the  appellant's 
grantors.  And  in  support  of  this  proposition,  they  cite 
Robertson  v.  .  Robertson,  supra,  at  page  335,  where 
it  is  said:  ''Where  the  devisee  of  a  life  estate  has 
an  unqualified  right  to  sell,  with  the  power  of  spending 
the  proceeds  at  pleasure  in  his  lifetime,  or  of  disposing 
of  it  by  will,  there  is  obviously  no  ascertained  part  upon 
which  a  trust  can  attach,  and  the  power  to  sell  is  con- 
strued, in  the  absence  of  a  bequest  over,  as  indicating 
an  intention  on  the  part  of  the  testator  to  create  an  ab- 
solute estate  in  fee.  *  *  *  Even  though  there  be  a 
devise  over,  an  absolute  power  of  disposition  may  create 
an  absolute  estate  in  the  first  taker,  if  the  power  of  dis- 
position is  plainly  inconsistent  with  the  purpose  to  cre- 
ate an  estate  for  life.'' 

But,  in  the  case  before  us,  there  is  a  bequest  over,  and 
the  power  of  disposition  is  not  unqualified  and  is  not  in- 
consistent with  the  purpose  to  create  a  life  estate.  The 
power  to  sell  is  qualified  and  limited  to  such  part  of  the 
real  estate  as  shall  be  deemed  by  him  necessary  to  his 
support  and  maintenance. 

In  Dunning  v.  Vandusen,  47  Ind.  423,  the  devise  was: 
"I  give  and  bequeath  unto  my  wife,  Mary  Craig,  all  my 
real  estate  and  personal  property,  to  settle  all  my  debts 
and  expenses  and  claims,  collect  all  debts;  to  have  and 
to  hold  her  life,  and  to  dispose  of  it  at  her  death  at  her 
pleasure. '*  And,  on  an  exhaustive  discussion,  it  was 
held  only  to  create  a  life  estate.  It  was  there  said:  "The 
authorities,  both  English  and  American,  seem  generally 
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agreed  in  the  position  that  an  express  estate  for  life, 
given  by  will,  negatives  the  intention  to  give  the  abso- 
lute property,  and  converts  words  conferring  a  right  of 
disposition  into  words  of  mere  power.  Their  effect  is 
not,  therefore,  to  enlarge  by  implication  the  previous  es- 
tate; but,  upon  the  death  of  the  life  tenant,  and  in  de- 
fault of  appointment,  a  qucLsi  reversion  results  to  the 
representatives  of  the  testator,  or  it  falls  into  the  resid- 
uum according  as  the  will  may  direct," 

To  the  same  effect  18  John  v.  Bradbury,  Admr.,  97  Ind. 
263.  The  bequest  there  was:  ''I  give  and  bequeath  to 
my  wife,  Mary  0.  Newport,  my  property,  both  personal 
and  real,  to  hold  and  possess,  sell,  use  and  dispose  of  as 
she  may  see  fit,  for  her  own  comfort  and  convenience, 
and  hereby  empower  her  to  sell  what  realty  I  may  be  in 
possession  of  at  my  death,  and  convey  the  same  by  deed 
in  fee  simple,  if  her  necessities  or  comfort  require  it." 
This  was  held  to  create  a  life  estate  only  in  the  devisee. 

The  execution  of  the  deeds  in  the  case  before  us  was  an 
election  to  take  under  the  will,  and  not  under  the  law. 
Clark  V.  Middlesworth,  82  Ind.  240. 

But  it  is  insisted  that  the  devise  over  was  void  be- 
cause it  devised  the  remainder  to  her  blood  relatives  in 
proportion  as  the  same  would  have  descended  if  the  will 
had  not  been  made. 

In  Clark  v.  Middlesworth,  supra,  it  was  held  that  a  de- 
vise of  the  life  estate  to  one  with  power  of  disposition 
and  remainder  over  ''to  be  divided  among  my  heirs  at 
law"  was  sufficient  to  vest  the  title  in  the  children  and 
grandchildren  who  were  the  heirs  at  law  of  the  testator. 
It  is  lastly  insisted  that  the  special  finding  of  facts  is  in- 
sufficient to  warrant  the  conclusions  of  law  even  though 
the  law  is  as  we  have  stated  it,  because  so  much  of  the 
special  finding  as  sets  out  certain  provisions  of  the  will 
is  a  mere  statement  of  evidence  or  evidentiary  facts,  and 
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that  such  evidence  must  be  disregarded  in  rendering 
judgment  upon  such  special  finding.  It  is  true,  that 
mere  evidence  recited  in  a  special  finding  or  verdict  is 
of  no  force  whatever,  and  can  not  be  taken  into  con- 
sideration in  the  rendition  of  the  judgment.  But  it  often 
happens  that  the  evidentiary  fact,  and  the  inferential 
fact  are  one  and  the  same  thing.  When  that  happens 
the  evidentiary  fact  must  be  found,  and  though  it  is  it- 
self the  evidence,  yet,  it  is  more  than  mere  evidence,  it 
is  the  inferential  fact  also.  Louisville,  etc.,  R.  W.  Co,  v. 
Miller,  141  Ind.  533. 

The  provisions  of  the  will  inserted  in  the  special  find- 
ing were  evidence  it  is  true,  but  they  were  also  more 
than  evidence,  they  were  the  ultimate  and  highest  facts 
or  inferential  facts  upon  the  issues  they  tended  to  prove. 
It  follows  from  what  we  have  said,  that  the  circuit  court 
did  not  err  in  its  conclusions  of  law. 

The  judgment  therefore  is  affirmed. 

Filed  April  30, 1895. 


No.  17,341. 

The  Board  of  Commissioners  of  Daviess  County  v. 
The  State,  ex  rel.  The  City  op  Washington. 

Bbidoes. — County  Commissioners,  When  can  not  be  Compelled  to  Build 
within  Limits  of  City  or  Town. — Statute  Construed. — Mandamus. — Sec- 
tion 3283,  R.  S.  1894,  authorizing  county  commissioners  to  build 
bridges  within  the  limits  of  towns  and  cities,  when  the  estimated 
cost  shall  exceed  $500,  does  not  confer  power  on  cities,  by  man- 
date or  otherwise,  to  force  the  county  board  to  build  a  bridge  at  any 
point  deemed  desirable  or  convenient  by  the  city  government.  That 
must  be  left  to  the  sound  discretion  of  the  commissioners,  except  in 
cases  of  extraordinary  public  necessity.  And  even  if  a  public  ne- 
cessity should  be  shown  for  the  bridge,  it  is  the  judgment  of  the 
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board,  and  not  that  of  the  city  aathorities,  which  is  to  determine 
what  kind  of  a  bridge  shall  be  built.  Plans  and  specifications  pre- 
pared and  approved  by  the  city  can  have  no  control  over  the  action 
of  the  county  board. 

From  the  Daviess  Circuit  Court. 

W.  Heffernan  and  E.  Matiingly,  for  appellant. 
T.  S.  CnUcher,  M.  S.  Hastings,  J.  O.  AUen  and  E.  E. 
Hastings,  for  appellee. 

Howard,  J. — ^The  city  of  Washington,  as  relator, 
caused  an  alternative  writ  of  mandate  to  issue  against 
the  appellant  Board  of  Commissioners,  to  compel  the 
board  to  erect  a  bridge  upon  a  street  of  said  city,  where 
the  same  crosses  a  running  stream. 

A  demurrer  having  been  overruled  to  the  alternative 
writ,  a  return  thereto  in  five  paragraphs  was  filed  by 
the  appellant.  Other  pleadings  were  also  filed,  and  the 
court,  at  the  request  of  the  appellee,  made  a  special 
finding  of  the  facts,  being  substantially  the  same  facts 
as  alleged  in  the  alternative  writ.  Conclusions  of  law 
were  then  found  in  favor  of  the  appellee,  and  the  appel- 
lant was  ordered  to  construct  the  bridge. 

The  errors  assigned  call  in  question  the  correctness  of 
the  rulings  upon  the  pleadings,  and  also  of  the  conclu- 
sions of  law.  We  think  that  all  questions  so  raised 
may  be  determined  in  considering  the  sufliciency  of  the 
alternative  writ  of  mandate. 

The  case  is  well  presented,  the  briefs  of  counsel  on 
both  sides  being  models  of  clear  and  concise  argument, 
with  apt  citation  of  authorities. 

The  city  claims  the  right  to  compel  the  county  to  build 
the  bridge  in  question  under  provisions  of  section  4  of 
an  act  approved  March  7,  1885,  Acts  1885,  p.  74;  being 
section  3283,  R.  S.  1894  (section  1521,  Elliott  Supp.), 
which  reads  as  follows: 

"Section  4.    All  bridges,  the  estimated  cost  of  which 
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shall  exceed  five  hundred  dollars,  to  be  built  within  the 
corporate  limits'  of  any  city  or  town  within  this  State, 
shall  be  built  by  the  board  of  county  commissioners  in 
the  same  manner  and  paid  for  out  of  the  same  funds 
that  other  bridges  without  such  corporate  limits  of  such 
town  or  city  are  by  law  built  and  paid  for." 

In  construing  a  statute,  the  intention  of  the  Legisla- 
ture must  be  kept  constantly  in  view.  This  intention  is 
to  be  collected  from  an  examination  of  the  whole,  as 
well  as  the  separate  parts  of  the  statute,  and  when  ascer- 
tained, will  prevail  over  the  literal  import  of  particular 
terms,  and  will  control  the  strict  letter  of  the  statute, 
when  an  adherence  thereto  would  lead  to  injustice, 
absurdity,  or  contradictory  provisions.  Stout  v.  Boards 
etc.,  107  Ind.  343. 

To  discover  the  intention  of  the  Legislature  in  the  en- 
actment of  a  statute,  we  may  also  look  to  other  statutes 
upon  the  same  subject,  and,  if  possible,  harmonize  what 
may  seem  conflicting,  so  as  to  bring  all  into  a  general 
and  uniform  system.  Statutes  upon  the  same  or  kin- 
dred subjects,  even  though  no  longer  in  force,  may  be 
considered,  in  seeking  to  arrive  at  the  meaning  of  the 
statute  in  question.  City  of  Evansvilley.  Summers^  108 
Ind.  189 ;  MaxweU  v.  Collins,  8  Ind.  38;  Taylor  v.  Board, 
etc,,  67  Ind.  383;    State,  ex  reL,  v.  Harrison,  116  Ind. 

300. 

In  the  statute  under  consideration,  it  is  provided  that 
bridges  within  the  corporate  limits  of  cities  and  towns, 
the  estimated  cost  of  which  shall  exceed  five  hundred 
dollars,  ''shall  be  built  by  the  board  of  county  commis- 
sioners in  the  same  manner  and  paid  for  out  of  the  same 
funds  that  other  bridges  without  such  corporate  limits 
of  such  town  or  city  are  by  law  built  and  paid  for." 
The  question  is  whether  these  words  are  mandatory  in 
such  a  sense  that  the  board  is  required  to  build  a  bridge 
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within  the  city  at  the  request  of  its  common  council;  or 
whether  the  board  may  exercise  its  discretion  in  the 
matter,  as  in  case  of  building  bridges  outside  the  cor- 
porate limits. 

We  may  also  look  to  the  title  or  preamble  of  an  act, 
as  well  as  to  its  several  sections,  in  order  to  discover  the 
probable  intention  of  the  Legislature  in  its  enactment. 

The  title  of  the  act  containing  the  section  is  as  follows: 

''An  act  to  authorize  county  commissioners  to  con- 
struct free  turnpikes  in  certain  cases,  instead  of  county 
bridges,  and  to  authorize  boards  of  county  commission- 
ers to  construct  and  pay  for  bridges  built  in  the  corpo- 
rate limits  of  towns  and  cities."  It  will  be  noticed  that 
it  is  here  proposed  to  *' authorize,"  not  to  ^* require,'* 
county  boards  to  build  bridges  in  cities  and  towns.  It 
may  likewise  be  observed  that  the  word  ** authorize'*  is 
used  twice  in  the  title;  both  times,  we  may  well  believe, 
in  the  same  sense.  Yet  it  will  hardly  be  contended  that 
as  first  used  the  meaning  is  that  the  county  boards  can 
be  compelled  to  construct  turnpikes  instead  of  bridges. 

It  may  be  well,  too,  to  remark  that,  while  section  4  of 
the  act  extends  the  supervision  of  county  commissioners, 
in  certain  cases,  to  the  building  of  bridges  within,  as 
well  as  without,  the  limits  of  municipal  corporations, 
the  remaining  sections  relate  to  the  construction  of  free 
turnpikes  in  place  of  bridges  throughout  the  county. 

Counsel  for  appellee  dwell  upon  the  words,  ''shall  be 
built  by  the  board  of  county  commissioners,"  to  draw 
our  attention  to  the  mandatory  character  of  the  section; 
while  counsel  for  appellant  insist  that  the  apparently 
mandatory  meaning  of  these  words  is  modified  by  the 
words  following,  which  provide  that  such  bridges  should 
be  built  by  the  board  '4n  the  same  manner  and  paid  for 
out  of  the  same  funds"  as  other  bridges  of  the  county. 

As  to  the  building  of  county  bridges  outside  the  cor* 
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porate  limits  of  cities  and  towns,  there  is  no  doubt  that 
the  action  of  the  board  is  discretionary. 

Section  3275,  R.  S.  1894  (section  2885,  R.  S.  1881), 
provides  that,  '*  Whenever  in  the  opinion  of  the  county 
commissioners,  the  public  convenience  shall  require  that 
a  bridge  should  be  repaired  or  built  over  any  water- 
course, they  shall  cause  survey  and  estimate  therefor  to 
be  made,  and  direct  the  same  to  be  erected." 

Section  3282,  R.  S.  1894  (section  2892,  R.  S.  1881), 
provides  that,  '*The  board  of  commissioners  of  such 
county  shall  cause  all  bridges  therein  to  be  kept  in 
repair.'* 

In  considering  these  sections  of  the  statute,  it  was  said 
in  the  case  of  State,  exrel.,  v.  Board,  etc.,  119 Ind.  444: 
''When  the  question  of  building  or  repairing  a  bridge 
involves  merely  the  matter  of  public  convenience,  the 
subject  is  then  entirely  within  the  discretion  of  the  board 
of  commissioners,  and  it  is  not  for  the  courts  to  inter- 
fere in  any  manner  to  control  the  judgment  of  that  body. 
Where,  as  in  this  case,  a  bridge  is  practically  destroyed, 
and  the  alternative  is  presented  of  repairing  it,  or  of 
abandoning  the  bridge  and  resorting  to  some  other  means 
or  place  in  order  to  cross  the  stream,  the  question  is 
then  one  of  public  convenience,  which,  by  the  express 
terms  of  the  statute,  is  committed  to  the  'opinion,'  or  dis- 
cretion, of  the  county  commissioners.  •  ♦  *  Circum- 
stances may  arise  which  may  justify  the  board  of  com- 
missioners, in  the  exercise  of  its  discretion,  in  discontinu- 
ing or  removing  a  bridge,  in  order  to  save  the  expense  of 
maintaining  it.     *     *     * 

"The  duty  of  county  commissioners  to  cause  all  bridges 
to  be  kept  in  repair,  so  as  to  prevent  injury  to  persons 
traveling  upon  the  public  highways  of  which  they  form 
an  essential  part,  is  in  no  sense  discretionary.  That  is 
an  absolute  obligation,  designed  for  the  safety  and  pro- 
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tection  of  the  public.  So,  if  the  use  of  a  public  high* 
way,  which  constituted  the  only  reasonably  available 
means  of  public  communication,  was  substantially  de- 
stroyed by  the  failure  to  repair  a  bridge,  the  question 
then  would  not  be  one  of  public  convenience,  but  of  prac- 
tical necessity.  Doubtless,  cases  might  arise  in  which  it 
would  be  the  imperative  legal  duty  of  the  commissioners 
to  afford  the  means,  or  take  the  necessary  steps,  to  make 
the  repairs.  State,  ex  rel.,  v.  Demaree,  80  Ind.  519; 
State,  ex  rel.,  v.  Board,  etc.,  80  Ind.  478.     *     »     * 

^'Mandamus  is  an  extraordinary  remedy,  the  writ  being 
one  of  the  highest  known  to  the  law,  and  it  only  issues 
against  a  public  officer  or  tribunal  when  the  law  impera- 
tively enjoins  the  performance  of  a  specified  act  or  duty 
which  the  officer  or  tribunal  refuses  to  perform. 

''There  is  no  proposition  more  firmly  settled  than  that 
where  official  action  depends  upon  the  exercise  of  the 
judgment  and  discretion  of  the  officer,  courts  can  not  in- 
terfere to  dictate  how  the  officer  shall  act,  or  what  judg- 
ment he  shall  give.  High  Extraord.  Leg.  Rem.,  section 
42,  et  passim.  As  long  as  there  is  any  room  for  reason- 
able doubt  as  to  whether  or  not  a  matter  depends  upon 
the  result  of  an  inquiry  or  investigation  into  the  facts,  or 
which  involves  the  hearing  and  consideration  of  evidence 
which  is  to  control  the  action  of  the  officer  or  tribunal, 
courts  will  not  undertake  to  review  the  conclusion  or 
judgment  collaterally,  in  a  mandamus  proceeding,  after 
the  officer  or  body  has  acted.  Holliday  v.  Henderson, 
67  Ind.  103;  People  v.  Common  Council,  78  N.  Y.  33. 

**It  appears,  from  the  facts  found,  that  the  board  of 
commissioners,  in  the  exercise  of  its  discretion,  refused 
to  order  the  bridge  repaired.  The  present  is,  therefore, 
not  a  case  where  the  commissioners  refused  to  act,  but 
is  one  in  which  they  did  not  act  in  a  manner  to  suit  the 
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relators,  who  now  ask  the  court  to  compel  them  to  reverse 
their  former  action.  This  can  not  be  done  by  mandamus 
proceedings.  The  case  is  fully  within  the  principles 
which  controlled  the  judgment  in  Board,  etc.,  v.  State, 
exreL,113Ind.  179.'' 

If  a  county  board,  as  Judge  Mitchell  so  conclusively 
shows  in  State,  ex  rel.,  v.  Board,  etc.,  supra,  can  not  be  com- 
pelled to  repair  a  bridge  where  the  public  convenience, 
in  their  opinion,  does  not  require  it,  with  still  greater 
reason,  it  may  be  said  that  they  can  not  be  required  to 
build  a  new  bridge  where  they  do  not  judge  that  public 
utility  requires  it. 

Is  the  case  any  different  where  a  city  is  the  relator 
irom  what  it  would  be  where  a  private  citizen  occupied  that 
position?  We  do  not  think  so.  If  a  city  could,  by  man- 
date, compel  the  erection,  by  the  county  board,  of  a 
bridge  within  the  corporate  limits,  at  a  place,  or  of  a 
kind,  or  at  a  total  cost,  which  the  board  should  not 
deem  justified  by  the  public  needs,  or  with  due  regard  to 
the  revenues  of  the  county,  then  the  discretion  of  the 
board  would  be  set  aside,  and  the  discretion  of  the  city 
council  substituted  in  its  place.  Certainly  the  Legisla- 
ture bad  no  such  intention. 

Doubtless,  as  in  the  building  of  a  bridge  anywhere 
else  in  the  county,  a  case  might  arise  within  the  limits 
of  a  town  or  city  where  it  would  be  the  imperative  legal 
duty  of  the  commissioners  to  construct  a  bridge  upon  a 
street  across  a  stream.  The  street,  as  in  the  case  of  any 
other  highway,  might  constitute  the  only  reasonably 
available  means  of  public  communication;  and  a  bridge 
across  the  stream,  at  a  cost  in  excess  of  five  hundred  dol- 
lars, might  be  a  necessary  part  of  such  a  street.  Even 
in  such  a  case,  however,  the  commissioners  should  them- 
selves be  the  judges  of  the  kind  and  cost  of  the  bridge, 
Vol.  141—13 
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conditioned  only  that  it  should  be  sufficient  and  safe  for 
the  needs  of  the  situation. 

No  such  situation  is  shown  in  the  alternative  writ  in 
this  case.  It  does  not  appear  that  any  public  necessity 
exists  for  the  bridge  in  question.  For  all  that  appears, 
the  people  may  be  able  to  cross  the  stream  on  other 
streets  but  little  removed  from  the  street  where  the  bridge 
is  demanded.  Even,  moreover,  if  the  bridge  were  shown 
to  be  a  public  necessity  at  that  place,  still  the  commis- 
sioners should  be  allowed  to  build  such  a  bridge  as  they 
might  think  best  at  the  point.  The  county  board  can 
not  be  required  to  accept  the  plans,  specifications  and 
estimates  of  the  city  engineer. 

Should  it  appear,  to  the  satisfaction  of  the  court,  that 
a  bridge  was  absolutely  necessary  at  the  locality,  not 
simply  a  matter  of  public  convenience,  and  that  its  cost 
must  exceed  five  hundred  dollars,  then  it  may  be  that  the 
mandate  would  lie.  But  if  it  is  simply  a  question  of 
public  convenience,  the  board  must  itself  be  the  judge 
of  such  convenience,  and  its  discretion  can  not  be  con* 
trolled  by  the  courts. 

The  question  is  not  different  from  what  it  would  be 
were  the  bridge  asked  for  over  any  other  stream  in  the 
county.  An  overpowering  necessity  might  be  shown  in 
one  place  as  well  as  in  another,  so  that  it  would  be  the 
duty  of  the  board  to  build  the  bridge  for  the  safety  and 
protection  of  public  needs.  But  if  it  is  but  a  question 
of  public  convenience,  the  commissioners  must  be  the 
judges  of  such  convenience,  whether  within  or  without 
the  corporate  limits  of  a  city  or  town;  and  even  if  a  pub- 
lic necessity  should  be  shown  for  the  bridge,  it  is  the 
judgment  of  the  board,  and  not  that  of  the  city  au- 
thorities, which  is  to  determine  what  kind  of  a  bridge 
shall  be  built.     Plans  and  specifications  prepared  and 
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approved  by  the  city  can  have  no  control  over  the  action 
of  the  county  board. 

'  It  is  contended  that  if  the  interpretation  which  we 
have  given  to  the  statute  in  question  is  to  prevail  it  will 
bring  about  a  conflict  between  that  statute  and  section 
3623,  R.  S.  1894  (section  3161,  R.  S.  1881),  which  pro- 
vides that  ''the  common  council  shall  have  exclusive 
power  over  the  streets,  highways,  alleys  and  bridges 
within  such  city,  and  may  prescribe  the  height  and  man- 
ner and  construction  of  all  such  bridges." 

This  statute  is  older  than  that  which  we  are  consider- 
ing, and  if  there  should  be  conflict,  the  later  enactment 
must  prevail,  as  the  last  expression  of  the  legislative 
will.  But  we  do  not  think  there  is  any  necessary  con- 
flict. The  county  board  is  authorized  to  build  bridges, 
costing  over  five  hundred  dollars,  in  cities  and  towns,  as 
well  as  elsewhere  in  the  county.  It  may  well  be  that  if 
the  city  or  town  were  unwilling  that  such  a  bridge  should 
be  built  by  the  county  board,  there  would  be  no  au- 
thority to  build  it.  The  statute,  however,  proceeds  on 
the  idea  of  comity  and  good  will  between  the  two  cor- 
porate bodies,  who,  to  a  large  extent,  represent  the  same 
citizens  and  taxpayers.  If,  therefore,  the  city  or  town 
presents  to  the  county  board  its  request  for  a  bridge  of 
certain  style  and  dimensions  and  of  certain  material,  to 
be  erected  on  a  street  over  a  stream  in  the  corporation 
limits,  and  the  county  agrees  to  the  proposition,  or  if 
the  two  bodies  come  to  a  compromise  agreement  on  the 
matter,  that  will  be  consent  on  the  part  of  the  city  or 
town  to  waive  its  jurisdiction  for  the  time  being  and 
during  the  building  of  the  bridge.  If  no  such  under- 
standing can  be  arrived  at,  it  may  be  that  the  county 

might  not  have  jurisdiction  to  build  the  bridge. 

In  any  case  the  city  or  town  would,  of  course,  have  the 

right  to  build  a  bridge  of  any  kind  or  at  any  cost  within 
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its  own  limits  at  its  own  expense.  City  of  New  Albany 
V.  Iron  Substructure  Co.,  141In(i.500;  City  of  Wabash 
V.  Carver,  129  Ind.  552. 

The  statute  simply  authorizes  the  county  board  to 
build  large  bridges,  costing  over  five  hundred  dollars,  in 
cities  and  towns.  This,  indeed,  is  only  just.  The  resi- 
dents of  the  city  or  town  are  taxpayers  also  of  the  coun- 
ty, and  it  is  only  proper  that  the  commissioners  of  the 
county,  out  of  the  common  treasury,  whose  revenues  are 
supplied  by  taxation  on  city  and  town  as  well  as  on 
country  property,  should  build  bridges  within  as  well  as 
without  the  corporate  limits.  Indeed  the  residents  of 
the  parts  of  the  county  outside  the  corporate  limits  are 
almost  as  much  interested  in  having  good  bridges  in 
their  market  towns  as  are  the  citizens  of  the  to^ns  them- 
selves. The  statute  is  a  most  equitable  one  when  ap- 
plied in  the  spirit  in  which  it  was  epacted. 

It  was  never  intended,  however,  that  the  statute  should 
give  to  the  city  power,  by  mandate  or  otherwise,  to  force 
the  county  board  to  build  a  bridge  at  any  point  deemed 
desirable  or  convenient  by  the  city  government.  That 
must  be  left  to  the  discretion  of  the  commissioners,  ex- 
cept in  case  of  extraordinary  public  necessity.  Such 
necessity  is  not  shown  in  the  present  case. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  alternative  writ  of  mandate. 

Filed  May  3, 18d5. 


/ 
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Swamp  Lands. — AGts  of  Congress  of  September  28,  1850,  and  of  March  ^ 
5, 1857,^Title,  When  StaU  Acquired,— Th^  act  of  Congress  of  Sep- 
tember 28,  1850,  asually  known  as  the  swamp  land  grant,  was  a 
present  grant  sabject  to  identification  of  the  specific  parcels  coming 
within  the  description ;  and  the  selections  confirmed  by  the  act  of 
March  3,  1857,  of  Congress,  furnished  this  identification  and  per- 
fected the  title.  No  patent  to  the  State,  in  fact,  was  necessary  to 
give  it  title  to  such  lands. 

Same.— Xancte  Along  Little  Calumet  Biver. — Power  of  Congress  Over 
After  United  States  Had  Parted  WUh  Its  Title.— Where  swamp  lands 
have  once  been  conveyed  to  the  State  by  the  United  States,  a  sub- 
sequent statute  of  Congress  declaring  the  lands  subject  to  a  lien  for 
drainage  purposes  in  favor  of  a  certain  drainage  company  is  void. 
Such  was  the  special  act  of  Congress  of  1870,  with  respect  to  the 
land  lying  along  Little  Calumet  River  in  Lake  and  Porter  counties. 

Boundaries. — Meander  Lines. — Conveyance  by  Governmental  Divisions. 
— Meander  lines  are  not  boundary  lines ;  and  where  land  is  con- 
veyed by  a  governmental  division,  the  whole  divisions,  both  within 
and  without  the  meander  lines  drawn  on  the  original  plat — the  wet 
land  as  well  as  the  dry — passes  with  the  deed ;  and  the  fact  that  the 
Government's  patent  specifies  the  land  conveyed  as  a  fractional 
part  of  such  a  division,  naming  the  number  of  acres,  does  not 
change  the  rule  as  to  the  quantity  of  land  conveyed,  for  the  quantity 
thus  named  refers  to  the  fact  that  that  division  contains  only  that 

number  of  acres  of  dry  land.  Where,  in  such  a  case,  the  dry  land 
without  the  meander  is  divided  into  lots,  and  there  is  nothing  to 
show  that  it  was  intended  to  bound  the  lots  by  the  meander,  a  pat- 
ent from  the  State  for  one  of  the  lots,  describing  it  by  its  number 
and  section,  conveys  the  whole  of  such  lot  to  the  opposite  section  line. 

SuBVEYs. — Government  Surveys. —  Conclusiveness. — The  description  and 
plat  of  the  original  government  survey,  filed  in  the  general  land 
oflBce,  as  made  bv  the  surveyor-general  from  the  field  notes,  are 
conclusive;  and  the  section  lines  and  corners,  as  laid  down  in  the 
description  and  plat,  are  binding  upon  the  general  government  and 
upon  all  other  parties  concerned. 

Same. — Presumption  Concerning  Register  Following  Bules  of  the  Com- 
missioner of  the  General  Land  Office — The  presumption  is  that  a  gov- 
ernment register  of  a  land  office  followed  the  instructions  of  the 
commissioner  of  the  general  land  office. 

State. — Bound  by  the  Result  of  Suit. — The  State,  like  an  individual,  is 
bound  by  the  result  of  a  lawsuit  to  which  it  is  a  party. 

From  the  Lake  Circuit  Court. 
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/.  W.  Yoriche,  E.  D.  Crumpacker,  J.  B.  Peterson  and 
J.  Kopelke,  for  appellants. 

A.  O.  Smith,  Attorney-General,  L.  0.  Bailey,  W,  A. 
Ketcham,  Attorney-General,  and  M.  Winfield,  for  State. 

Howard,  J. — This  was  an  action  for  the  recovery  of 
certain  overflowed  lands  along  the  Little  Calumet  river, 
in  Lake  county,  and  was  brought  against  the  appellants 
by  the  appellee,  the  State  of  Indiana. 

The  land  is  claimed  by  the  State  under  provisions  of 
an  act  of  Congress,  approved  September  28, 1850,  acts  of 
Congress,  1850,  p.  141,  known  as  the  swamp  land  act, 
which  reads  as  follows: 

^*Be  it  enacted,  •  •  •  That  to  enable  the  State  of  Ar- 
kansas to  construct  the  necessary  levees  and  drains  to 
reclaim  the  swamp  and  overflowed  lands  therein,  the 
whole  of  those  swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation  which  shall  remain  unsold  at  the 
passage  of  this  act,  shall  be,  and  the  same  are  hereby, 
granted  to  said  State. 

* 'Section  2.  And  be  it  further  enacted.  That  it  shall  be 
the  duty  of  the  Secretary  of  the  Interior,  as  soon  as  may 
be  practicable  after  the  passage  of  this  act,  to  make  out 
an  accurate  list  and  plats  of  the  lands  described  as  afore- 
said, and  transmit  the  same  to  the  Governor  of  the  State 
of  Arkansas;  and  at  the  request  of  said  Governor  cause 
a  patent  to  be  issued  to  the  State  therefor;  and  on  that 
patent,  the  fee  simple  to  said  lands  shall  vest  in  the  said 
State  of  Arkansas,  subject  to  the  disposal  of  the  Legis- 
lature thereof:  Provided  however,  That  the  proceeds  of 
said  lands,  whether  from  sale  or  by  direct  Appropriation 
in  kind,  shall  be  applied,  exclusively,  as  far  as  necessary, 
to  the  purpose  of  reclaiming  said  lands  by  means  of  the 
levees  and  drains  aforesaid. 

"Section  3.    And  he  it  further  enacted,  That  in  mak- 
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ing  out  a  list  and  plats,  of  the  land  aforesaid,  all  legal 
subdivisions,  the  greater  part  of  which  is  'wet  and  unfit 
for  cultivation,'  shall  be  included  in  said  list  and  plats; 
but  when  the  greater  part  of  a  subdivision  is  not  of  that 
character,  the  whole  of  it,  shall  be  excluded  therefrom. 

"Section  4.  And  be  it  further  enacted,  That  the  pro- 
visions of  this  act  be  extended  to,  and  their  benefits  be 
conferred  upon,  each  of  the  other  States  of  the  Union  in 
which  such  swamp  and  overflowed  lands,  known  and 
designated  as  aforesaid,  may  be  situated." 

This  act  has  been  interpreted  in  numerous  decisions 
of  the  courts,  both  State  and  Federal.  After  a  very  full 
examination  of  these  decisions,  this  court,  in  the  case  of 
State  V.  Portsmouth  Savings  Bank,  106  Ind.  435,  reached 
the  following  amongst  other  conclusions: 

1.  That  the  act  was  a  present  grant  to  the  several 
States  of  th6  swamp  lands  therein  situated. 

2.  That  whether  or  not  any  particular  tract  was  or  is 
swamp  land,  within  the  terms  of  the  grant,  was  and  is  a 
question  for  the  decision  of  the  secretary  of  the  interior. 

3.  That  the  decision  of  the  secretary  is  final  and  can 
not  be  overthrown  by  parol  evidence. 

4.  That  it  is  not  necessary  that  this  decision  should 
be  evidenced  by  a  patent  to  the  State,  but  it  is  sufficient 
that  the  lands  have  been  selected  as  swamp  lands  and 
such  selection  approved  by  the  secretary. 

5.  That  when  the  selection  has  been  so  approved  and 
the  particular  tracts  so  identified  as  swamp  lands,  the 
title  of  the  State  relates  back  to  the  date  of  the  grant, 
September  28,  1850. 

From  the  record  it  appears  that  the  lands  here  in  con- 
troversy were  surveyed  by  the  United  States  surveyors 
in  1834. 

On  November  21,  1850,  the  commissioner  of  the  gen- 
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eral  land  office  issued  instructions  for  determining  what 
lands  fell  to  the  States  under  the  swamp  land  act. 

In  these  instructions  it  was  said:  "This  act  clearly 
and  unequivocally  grants  to  the  several  States  those 
lands  which,  from  being  swampy  or  subject  to  overflow, 
are  unfit  for  cultivation." 

The  registers  of  the  local  land  offices  were  directed  to 
''make  out  lists  of  these  lands  as  early  as  practicable," 
according  to  forms  given,  "one  copy  of  which,"  they 
were  told,  "you  will  transmit  to  the  land  officers  and  an- 
other to  this  office." 

The  officers  were  further  instructed  that  "The  only  re- 
liable data  in  your  possession  from  which  these  lists  can 
be  made  out  are  the  [field]  notes  of  the  surveys  on  file 
in  your  office;  and  if  the  authorities  of  the  State  are 
willing  to  adopt  these  as  the  basis  of  these  lists,  you  will 
so  regard  them." 

As  to  the  lands  in  this  case,  it  was  admitted  by  all  the 
parties,  in  open  court,  "that  the  State  of  Indiana,  in  ac- 
cepting the  swamp  lands,  adopted  the  same  lot  numbers 
as  were  given  in  the  survey  of  1834  for  lands  bordering 
upon  that  impassable  morass,  and  adopted  the  plats 
made  by  the  United  States  surveyors  as  its  plats  of  swamp 
lands." 

Under  date  of  April  15,  1851,  a  list  of  swamp  lands 
selected  by  the  State  authorities,  including  as  a  part 
thereof  the  lands  claimed  by  the  State  in  this  action,  was 
reported  to  the  general  land  office.  That  list,  so  far  as 
concerns  the  lands  in  question,  together  with  the  official 
certificates  accompanying  it,  is  as  follows: 

"Department  of  the  Interior, 
"General  Land  Office, 
"Washington,  D.  C,  October  13,  1893. 

"I,  S.  W.  Lamoreaux,  Commissioner  of  the  General 
Land  Office,  do  hereby  certify   that  the  annexed  paper, 
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being  a  copy  of  list  No.  1  of  the  swamp  land  selected  in 
Winamac  Land  District,  Indiana,  reported  under  date  of 
April  15,  1851,  in  so  far  as  the  same  relates  to  lauds  in 
township  36,  range  8  west,  is  a  true  and  literal  exempli- 
fication of  the  original  list  on  file  in  this  office. 

"In  Testimony  Whereof ,  I  have  hereunto  subscribed  my 
name  and  caused  the  seal  of  this  office  to  be  affixed,  at  the 
city  of  Washington,  on  the  day  and  year  above  written. 

[seal.]  "S.  W.  Lamoreaux, 

** Commissioner  of  the  General  Land  Office. 

List  of  Swahp  Land,  Winamac  Distbict. 


PAST  OF  SBCTIONS. 


SBC. 


ACBBS. 


HDTUB. 


Township  No.  36,  range  8  west : 

All  of  2,  3,  6,  7,  8,  9,  10  and  11 

12, 16,  17,  18,  19  and  20 

All  of  21  and  22 

N.  W.  H 


23 


4,854 

2,443 

588 

283 


95 
67 
85 
20 


'*  Register's  Office, 
''Winamac,  Ind.,  April  15,  1851. 

"I  do  hereby  certify  that  I  have  compared  the  foregoing 
selections  of  lands  selected  by  the  State  authorities  as 
swamp  and  overflowed  land,  agreeable  to  act  of  Con- 
gress of  September  28,  1850,  and  instructions  from 
commissioner  of  general  land  oflSce,  dated  November 
21,  1850,  with  the  township  plats  on  file  in  this  office, 
reported  by  the  agents  of  State,  under  oath,  in  forty- 
acre  tracts,  or  quarter-quarter  sections,  setting  forth  that 
the  greater  portion  of  each  legal  subdivision  is  wholly 
unfit  for  cultivation  without  fertificial  drainage  and  falls 
to  the  State  of  Indiana,  under  the  act  of  September  28, 
1850,  and  believe  it  to  be  correct. 

"Witness  my  hand.  Daniel  Sigler, 

"Register/' 
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Doubts  having  arisen  in  several  cases  as  to  the  regu- 
larity of  the  selections  of  swamp  lands  made  in  the  sev- 
eral States  under  the  act  of  September  28,  1850,  Con- 
gress, by  an  act  approved  March  3,  1857,  declared, 
''That  the  selection  of  swamp  and  overflowed  lands 
*  *  *  heretofore  made  and  reported  to  the  commis- 
sioner of  the  general  land  oflSce  *  *  *  be  and  the 
same  are  hereby  confirmed,  and  shall  be  approved  and 
patented  to  the  said  several  States." 

It  is  contended  by  counsel  for  appellee  that  by  this 
act  of  March  3,  1857,  Congress  fully  confirmed  the  title 
of  the  State  to  the  lands  here  in  dispute,  being  those  de- 
scribed in  the  list  hereinbefore  set  out  under  certificate 
of  the  general  land  office,  to  wit:  Sections  12,  15,  17, 
18,  19,  20,  21,  22,  and  N.  W.  H  23;  in  T.  36,  R.  8  W., 
and  that  the  title  of  the  State  to  said  lands  would  have 
been  complete  on  the  passage  of  said  act  even  without 
the  issuance  of  a  patent  therefor  by  the  secretary  of  the 
interior,  inasmuch  as  the  title  so  confirmed  by  act  of 
Congress  could  not  fail  by  reason  of  any  fault  or  neglect 
of  duty  on  the  part  of  the  secretary. 

Counsel  for  appellants,  however,  contend  that  it  is  not 
shown  that  the  selection  of  the  lands  so  made  was  re- 
ported to  the  commissioner  of  the  general  land  office 
prior  to  March  3,  1857,  and  consequently  was  not  con- 
firmed by  the  act  of  that  date. 

Turning  again  to  the  list  of  lands,  as  hereinbefore  set 
out,  we  find  that  S.  W.  Lamoreaux,  commissioner  of  the 
general  land  office,  under  date  of  October  13,  1893,  cer- 
tifies *'that  the  annexed  paper,  being  a  copy  of  list  No. 
1  of  the  swamp  land  selected  in  the  Winamac  Land  Dis- 
trict, Indiana,  reported  under  date  of  April  15,  1851,  in 
so  far  as  the  same  relates  to  lands  in  T.  36,  R.  8  west,  is 
a  true  and  literal  exemplification  of  the  original  list  on 
file  in  this  office." 
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From  this  certificate  it  appears  that  the  original  list 
was  on  file  in  the  general  land  office  on  October  13, 1893, 
and  that  it  was  "reported  under  date  of  April  15, 1851." 
That  it  was  reported  under  date  of  April  15,  1851,  also 
appears  from  the  date  of  the  register's  certificate  accom- 
panying the  list  and  certifying  that  it  is  a  true  list  of 
the  lands  selected  by  the  State.  While  it  is  clear,  there- 
fore, that  the  report  of  the  list  of  lands  selected  by  the 
State  was  prepared  by  the  register  on  April  15,  1851, 
and  also  clear  that  such  report  and  original  list  is  now 
on  file  in  the  general  land  office  and  was  so  on  file  Octo- 
ber 13,  1893,  the  question  remains  whether  the  report 
and  list  were  on  file  in  that  office  prior  to  March  3, 1857, 
the  date  of  the  act  confirming  the  title  of  the  State  to 
lands  theretofore  '^reported  to  the  commissioner  of  the 
general  land  office." 

We  have  seen  that  in  the  instructions  issued  by  the 
commissioner  of  the  general  land  office,  November  21, 
1850,  the  registers  were  directed  to  *'make  out  lists  of 
these  lands  as  early  as  practicable,"  and  to  transmit  one 
copy  "to  this  office." 

The  register  who  reported  the  list  in  this  case,  "under 
date  of  April  15,  1851,"  states  in  his  certificate  that  his 
work  was  done  "agreeable  to  act  of  congress  of  Septem- 
ber 28,  1850,  and  instructions  from  commissioner  of 
general  land  office,  dated  November  21,  1850." 

The  reasonable  presumption  is  that  the  register  hav- 
ing prepared  and  certified  to  the  list  April  15,  1851, 
would  not  retain  it  in  his  office  until  after  March  3, 1857. 
The  presumption  is  also  that  the  officer  did  his  duty,  and 
sent  the  list  to  the  general  land  office  as  soon  as  it  was 
prepared,  agreeable  to  the  instructions  received  from  the 
commissioner. 

The  trial  court  was  therefore  fully  justified  in  finding 
as  a  fact  that  the  list  was  on  file  in  the  general  land 
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office,  before  the  3d  day  of  March,  1857.  In  this  con- 
clusion the  court  was  sustained  by  reason  and  legal  pre- 
sumption. The  decision  on  this  point  also  finds  support 
in  the  case  of  Martin  v.  Marks,  97  U.  S.  345. 

It  would  seem,  therefore,  that  the  title  of  the  State  to 
the  lands  described  in  the  list  is  beyond  question.  For 
as  said  by  the  Supreme  Court  of  the  United  States  in 
Martin  v.  Marks,  supra,  if  the  list  certified  to  by  the 
register  of  the  land  office  at  Winamac,  "was  on  file  in 
the  general  land  office  at  Washington,  March  3,  1857, 
we  have  no  doubt  that  the  act  completed  and  made  per- 
fect the  title  of  the  state  *  *  *  to  the  land  in  contro- 
versy. *  *  *  Theapprovalof  them  [the  selections]  and 
the  issue  of  patents  to  the  State,  were  mere  ministerial 
acts,  in  regard  to  which  that  department  [the  United 
States  land  department]  had  no  discretion,  unless  it  was 
found  that  the  lands  were  not  vacant,  or  had  actually 
been  settled  on  adversely  to  the  swamp  land  claim. 
The  act  of  1850  was  a  present  grant,  subject  to  iden- 
tification of  the  specific  parcels  coming  within  the  de- 
scription; and  the  selections  confirmed  by  the  act  of  1857 
furnished  this  identification,  and  perfected  the  title." 

But  in  this  case  the  lands  selected  by  the  State,  as 
shown  upon  the  list  reported  by  the  register,  were  in 
fact  patented  to  the  State. 

On  March  3,  1853,  in  confirmation  and  approval  of 
the  selection  made  by  the  authorities  of  the  State,  a 
patent  to  the  lands  so  selected  as  swamp  lands  was,  at 
the  request  of  the  Governor,  issued  to  the  State,  in  the 
name  of  the  United  States. 

The  patent  so  issued  recited  that:  ''Whereas,  By  the 
act  of  Congress,  approved  September  28,  1850,  entitled 
'An  Act  to  enable  the  State  of  Arkansas,  and  other 
States  to  reclaim  the  swamp  lands  within  their  limits,' 
it  is  provided  that  all  the  'swamp  and  overflowed  lands, * 
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made  unfit  for  cultivation,  within  the  State  of  Indiana, 
which  remained  unsold  at  the  passage  of  said  act,  shall 
be  granted  to  said  State;  and  Whereas,  In  pursuance 
of  instructions  from  the  general  land  office  of  the  United 
States,  the  several  tracts  or  parcels  of  land  hereinafter 
described  have  been  selected  as  'swamp  and  overflowed 
lands,'  enuring  to  said  State,  under  the  act  aforesaid, 
being  situated  in  the  district  of  lands  subject  to  sale  at 
Winamac,  Indiana,  to  wit:  •  ♦  *  Also,  the  whole 
of  sections,  2,  3,  6,  7,  8,  9,  10  and  11.  The  whole  of 
fractional  sections  12,  15,  17,  18, 19,  20,  21  and  22.  The 
northwest  quarter  of  fractional  section  23.     *     *     * 

**Now,  therefore,  know  ye  that  the  United  States  of 
America,  in  consideration  of  the  premises  and  in  con- 
formity with  the  act  of  Congress  aforesaid,  have  given 
and  granted,  and  by  these  presents  do  give  and  grant 
unto  the  said  State  of  Indiana,  in  fee  simple,  subject  to 
the  disposal  of  the  Legislature  thereof,  the  tracts  of  land 
above  described,  etc." 

Further  contention  of  counsel  is  that  neither  in  the 
list  nor  in  the  patent  is  there  a  description  of  the  lands 
which  the  State  claims  in  this  action. 

The  lands  claimed  by  the  State  are  within  the  meander 
lines  of  the  United  States  survey  on  each  side  of  the  Lit- 
tle Calumet  river,  being  a  tract  about  six  miles  in  length 
and  from  about  three-quarters  of  a  mile  to  about  a  mile 
and  a  quarter  in  width. 

In  the  original  field  notes  of  the  survey,  the  region  is 
referred  to  as  a  ''lake,"  while  on  the  plat  it  is  marked 
"impassable  marsh." 

At  the  time  of  the  United  States  survey,  in  1834,  the 
territory  was  completely  covered  with  water,  in  which, 
outside  the  river  proper,  there  was  a  heavy  growth  of 
cat  tails,  wild  rice  and  other  swamp-like  products;  and 
there  was  evidence  admitted  on  the  trial,  without  objec- 
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tion^  that  it  has  been  in  about  the  same  condition  ever 
since. 

Duly  certified  copies  of  the  field  notes  and  plat  of  the 
original  survey,  as  well  as  of  the  list  and  description  of 
the  lands,  as  filed  in  the  general  land  office,  were  in  evi- 
dence. Such  description  and  plat,  as  made  by  the  sur* 
veyor-general  from  the  field  notes,  are  conclusive;  and 
the  section  lines  and  corners,  as  laid  down  in  the  de* 
scription  and  plat,  are  binding  upon  the  general  govern- 
ment and  upon  all  other  parties  concerned.  Doe  v. 
Hildreth,  2  Ind.  274. 

The  United  States  surveyors  marked  all  the  section 
corners,  and  also  ran  the  north  and  south  lines  across 
the  lake  or  marsh,  marking  the  points  of  entrance  into 
and  exit  from  the  marsh,  and  also  the  points  on  each 
bank  of  the  river  proper,  which  flowed  through  the  cen* 
tral  part  of  the  marsh. 

The  sections  were  all  numbered  regularly,  as  other 
sections  of  a  United  States  survey.  A  part  of  each  sec- 
tion lies  without  and  a  part  within  the  meander  line. 

The  sections  are  therefore  as  completely  defined,  by 
corners,  section  lines  and  numbers,  as  any  other  sections 
of  a  United  States  survey.  The  whole  territory  in  dis- 
pute, including  the  river  itself,  is  covered  by  these  sec- 
tions.    No  land  or  water  is  left  unsurveyed. 

All  that  is  peculiar  to  the  survey  is,  that  parts  of  the 
sections  are  without  and  parts  within  the  meander  lines; 
the  parts  without  the  meanders  being  subdivided  into 
lots,  while  the  parts  within  are  not  marked  as  sub- 
divided. 

In  the  list  certified  from  the  General  Land  Office,  as 
we  have  seen,  the  sections  in  question  are  described  as: 
•'AH  of  12,  15,  17,  18,  19,  20,  21,  22and  N.  W.  H  23." 
There  can  be  no  doubt  of  the  meaning  of  this  descrip* 
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tion.  It  covers  all  of  the  sections  named,  both  within 
and  without  the  meander  lines. 

But  counsel  draw  our  attention  to  certain  figures,  in 
red  ink,  placed  before  the  number  of  each  section  in  the 
list,  as,  "592,  12;  360,  70,  15,''  etc.;  and  wish  us  to  un- 
derstand that  the  list  is  to  be  read^  ''AH  of  592  acres  of 
section  12,"  etc.,  being  all  of  the  land  in  each  section  out- 
side the  meanders. 

These  red  entries  are  evidently  office  figures,  and  were 
undoubtedly  placed  in  the  list  to  indicate  the  acres  of 
dry  land  in  the  several  sections,  being  the  land  outside 
the  meander  lines.  They  do  not,  however,  properly 
speaking,  constitute  any  part  of  the  description  of  the 
sections.  They  simply  indicate  the  dry  land,  and  were 
of  use  to  the  officials  and  to  the  purchasers  of  the  land 
in  determining  the  price  that  should  be  paid  for  it. 

As  frequently  decided,  meander  lines  are  not  bound- 
ary lines,  unless  expressly  made  so  in  the  instrument  of 
conveyance.  The  full  title  of  the  grantor  to  the  whole 
section  or  other  division  named,  both  within  and  with- 
out the  meander  line,  the  wet  land  as  well  as  the  dry, 
passes  with  the  deed.  Doe  v.  Hildreth,  supra;  Ro88  v. 
Fovsty  54  Ind.  471;  Ridgeway  v.  Ludlow,  58  Ind.  248; 
Edwards  v.  Ogle,  76  Ind.  302;  Sphuny  v.  Moore,  120 
Ind.  352;  Stoner  v.  Rice,  121  Ind.  51;  Brophyv.  Riche- 
son,  137  Ind.  114;  Railroad  Co.  v.  Schurmeir,  7  Wall. 
272;  Hardin  v.  Jordan,  140  U.  S.  371. 

We  therefore  conclude  that  the  whole  section,  in  each 
case,  was  fully  described  in  the  list,  except  as  to  section 
23,  of  which  the  northwest  quarter  was  described;  and 
that  the  title  to  all  of  the  land  so  described  and  listed 
was  confirmed  to  the  State  by  the  act  of  1857. 

What  we  have  said  as  to  the  list  applies  also  in  great 
measure  to  the  patent.  The  objection  to  the  latter  is, 
that  the  sections  are  there  described  as  fractional,  and 
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hence  that  the  patent  does  not  convey  the  full  sections, 
but  only  the  parts  without  the  meander  Hues. 

The  term  fractional,  as  applied  to  the  sections  named 
in  the  patent,  refers  simply  to  the  circumstance  that 
they  do  not  contain  640  acres  each  of  dry  land.  As  we 
have  seen,  however,  the  sections  were  fully  surveyed; 
the  corners  and  boundary  lines  were  determined  and  re- 
corded in  each  instance.  It  follows,  from  what  we  have 
already  said,  and  from  the  authorities  above  cited,  that 
the  conveyance  of  the  fractional  sections  carried  title  to 
the  extreme  boundary  lines  of  the  sections.  All  was 
conveyed.  There  remained  to  the  United  States  neither - 
upland  nor  lowland,  whether  exposed  to  the  surface  or 
covered  by  the  waters  of  the  marsh  or  the  river.  The 
State  took  to  the  section  lines. 

The  issuance  of  the  patent  is  still  further  evidence 
that  the  swamp  lands  named  were  selected  by  the  State, 
and  that  such  selection  was  approved  by  the  proper  au< 
tborities,  although  the  title  of  the  State,  even  without 
the  patent,  was  already  complete  by  virtue  of  the  act  of 
Congress.  Edmondson  v.  Com,  62  Ind.  17;  ffamilton 
V.  Skoaff,  99  Ind.  63;  Matthews  v.  Goodrich,  102  Ind. 
557. 

The  chief  claim  made  by  appellants  to  the  lands  in 
controversy  is  based  upon  a  special  act  of  Congress 
passed  in  1870.     This  act  is  as  follows: 

"Whbrbas,  There  is  lying  along  the  Little  Calumet 
river,  in  the  counties  of  Porter  and  Lake,  in  the  State 
of  Indiana,  a  body  of  land  supposed  to  contain  about 
four  thpusand  acres,  which  has  never  been  sold  or  sur> 
veyed,  and  which  was  described  in  the  original  govern- 
ment survey  as  impassable  morass;  and, 

"Whereas,  The  Calumet  Draining  Company  has  been 
organized  under  the  laws  of  said  State  for  the  purpose 
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of  draining  the    valley   of   said   river,  including  said 
morass ;    therefore , 

** Be  It  Enacted,  etc., That  said  unsold  lands  shall  be 
subject  to  a  lien,  under  the  laws  of  the  State  of  Indiana, 
for  its  proper  portion  of  the  cost  of  such  drainage,  and  such 
lien  may  be  enforced  against  said  lands  in  the  same 
manner  and  to  the  same  extent  as  if  the  lands  were 
owned  by  private  persons;  provided^  that  no  claims  shall 
be  held  to  exist  against  the  United  States  for  such  drainage. 

'*Sec.  2.  And  Be  It  Further  Enacted,  That  said  lands 
may  be  surveyed  (a)  and  sold  (b)  to  the  highest 
bidder,  under  the  direction  of  the  secretary  of  the  in- 
terior, subject  to  said  lien." 

From  what  we  have  said  as  to  the  survey  and  title  to 
the  lands  in  controversy,  it  is  very  clear  that  the  United 
States  had  no  claim  or  title  to  them  at  the  time  of  the 
passage  of  this  act.  By  the  swamp  land  act  of  Sep- 
tember 28,  1850,  the  title  to  the  lands  passed  wholly  to 
the  Statie,  and,  so  far  as  these  lands  are  concerned,  the 
act  of  1870  is  a  nullity. 

It  needs  no  argument  to  show  that  if  the  United  States 
bad  parted  with  title  to  the  lands  in  1850  it  could  not 
convey  title  to  the  same  lands  in  1870.  This  counsel 
for  appellants  concede,  and  it  is  plainly  the  law.  Reic- 
hart  v.  Felps,  73  U.  S.  160;  Wright  v.  RQseberry,  121  U. 
S.  488;  Brophy  v.  Richeson,  supra. 

Appellants'  claim,  therefore,  based  upon  the  act  of 
1870,  and  mesne  conveyances  of  lots  into  which  the 
tract  in  dispute  was  divided,  by  the  resurvey  of 
the  land  within  the  meander  lines  of  the  survey 
of  1834,  must  fall  to  the  ground.  The  act  of  1870,  the 
resurvey,  and  sale  of  lots  pursuant  to  the  terms  of  that 
act,  and  all  deeds  of  conveyance  made  thereunder,  are 
equally  void. 

Vol.  141—14 
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However,  it  is  not  necessary  that  appellants  should 
show  any  title  in  themselves  in  order  to  defeat  the  title 
claimed  by  the  State.  The  State  having  brought  this 
action  for  possession,  and  to  quiet  its  title  to  the  lands, 
must  prove  that  title  good,  and  it  is  enough  to  defeat 
the  claim  of  the  State  if  the  appellants  can  show  that 
neither  the  State  nor  the  appellants  themselves,  the 
present  occupants  of  the  land,  are  the  owners  thereof, 
but  that  the  title  is  in  third  parties. 

This  contention  is  earnestly  made  by  appellants. 
They  say  that  if  the  act  of  1870  was  void,  and  if  the 
State  acquired  good  title  to  the  lands  under  the  act  of 
1850,  that  title  passed  from  the  State  when  it  conveyed 
the  fractional  sections  along  the  meander  lines,  and  that 
those  parts  of  the  several  sections  within  the  meanders 
are  now  owned  by  the  holders  of  the  corresponding 
parts  of  the  same  sections  without  the  meanders. 

By  the  survey  of  1834,  as  we  have  already  seen,  the 
section  corners  of  each  of  the  sections  in  controversy 
were  located.  All  boundary  lines  of  the  sections  were 
also  located,  except  that  lying  along  the  bed  of  the  river, 
or  over  the  deep  water  of  the  marsh  or  lake;  but  the 
ends  of  this  line,  the  corresponding  corners  of  the  sec- 
tion, having  been  located,  the  line  itself  became  thus 
determined,  and  might  be  drawn  upon  the  plat.  Doey. 
Hildreth,  supra,  at  p.  277;  section  2396,  R.  S.  U.  S. 

The  field  notes  show  that  the  whole  territory  now  in 
dispute  was  covered  with  water.  In  these  field  notes  the 
locality  is  always  referred  to  as  the  ''lake,"  the  * 'river'* 
or  the  "water,''  and  sometimes  as  "river  or  lake";  while 
the  river  proper  is  referred  to  as  "main  channel,"  or 
"the  river  flowing  through  the  lake." 

The  only  meander  lines  run,  the  only  ones  that  could 
be  run  on  account  of  the  water,  were  the  meanders  which 
include  the  territory  now  in  question. 
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The  field  notes  of  the  meander  line  on  the  west  side 
are  headed:  ''Meanders  of  Calumic  river  from  post  iu 
west  boundary  (of  township),  thence  up  stream  on  right 
bank.'' 

And,  for  the  meander  line  on  the  east  side:  ''Mean- 
ders of  the  Calumic  river  from  post  on  east  boundary 
(of  township),  thence  down  stream  on  left  bank." 

The  meander  lines  thus  described  inclose  all  the  land 
here  claimed  by  the  State.  The  river,  or  channel 
proper,  was  not  otherwise  meandered;  the  intersection  of 
its  banks  with  the  north  and  south  section  lines  only  be- 
ing located. 

The  territory  within  the  meanders  was  then,  and  has 
continued  to  be  ever  since,  covered  with  water  during 
the  greater  part  of  the  year.  The  field  notes  state  that 
the  water  was  then  from  one  to  ten  feet  deep. 

The  meander  lines  crossing  the  sections  were  not  made 
boundary  lines  in  the  list  of  swamp  lands  certified  from 
the  general  land  office,  nor  in  the  patents  given  by  the 
State  when  the  fractional  sections  were  sold.  The  sec- 
tions, as  surveyed,  were  conveyed  to  the  State. 

The  plat  of  the  survey  shows  that  the  parts  of  the  sec- 
tions outside  the  meander  were  divided  into  "lots," 
which  were  numbered  separately  for  each  section. 

The  patents  made  by  the  State,  in  most  instances, 
show  a  conveyance  of  these  "lots"  by  their  number  and 
section. 

Indeed  it  was  admitted  on  the  trial  by  all  parties,  in 
open  court,  "that  the  State  of  Indiana,  in  accepting  the 
swamp  lands,  adopted  the  same  lot  numbers  as  were 
given  in  the  survey  of  1834,  for  lands  bordering  upon 
that  Impassable  Morass,  and  adopted  the  plats  made  by 
the  United  States  surveyors  as  its  plats  of  swamp  lands, 
and  that  the  lands  afterwards  sold  by  the  State  of  Indi- 
ana as  swamp  lands  along  and  bordering  this  'Impassa- 
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ble  Morass'  were  sold  according  to  surveys  and  plats 
which  were  exact  copies  of  the  survey  and  plats,  includ- 
ing numbers  of  lots,  dimensions  and  acreage  of  same,  as 
marked  thereon,  made  by  the  United  States  surveyors  at 
the  original  survey  of  1834." 

If  the  State  sold  the  sections  by  their  numbers  sim- 
ply, as  given  in  the  general  land  office  list,  or  as  frac- 
tional sections,  as  named  in  the  patent  from  the  United 
States,  there  would  be  little  question  that  the  entire  sec- 
tions were  conveyed.  Even  if  the  parts  between  the 
meander  lines  were  all  sold,  as  some  of  them  were,  as 
quarter  or  quarter-quarter  sections,  or  by  some  other  ex- 
act subdivision,  there  would  be  as  little  doubt  that  the 
subdivision  so  named  would  be  fully  conveyed.  This 
counsel  tacitly  admit.  But  because  the  sales  made  by 
the  State  were  in  most  cases  made  by  lot  numbers  it  is 
argued  that  only  the  dry  land  outside  the  meander  line 
was  conveyed. 

As  already  said,  a  meander  is  not  a  boundary  unless 
expressly  made  so.  If  the  meander  line  in  this  case 
were  actually,  or  by  necessary  implication,  made  a  boun- 
dary of  the  lands  sold,  it  is,  of  course,  evident  that  such 
boundary  would  stand  just  as  any  other  boundary  named 
or  described.  Such  was  the  case  in  Edwards  v.  OgUy  76 
Ind.  302;  also  in  Brophy  v.  RichesoUy  137  Ind.  114,  both 
already  cited. 

But,  by  the  admission  made  at  the  trial,  and  from  an 
examination  of  the  State  patents  in  the  record,  it  appears 
that  the  meander  was  not  made  a  boundary  line  in  the 
sales  made  by  the  State.  On  the  contrary , the  State, in  mak- 
ing its  sales,  adopted  the  plats  and  lot  numbers  of  the 
United  States  survey,  with  dimensions,  acreage  and  num- 
bers, all  as  made  in  the  original  survey  of  1834. 

It  seems  very  clear  that  whatever  the  State  received 
from    the   United   States,    she   conveyed   fully   in   her 
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patents  to  the  purchasers  of  the  same  lands,  all  described 
as  in  the  survey,  upon  which  she  bases  her  own  claim  to 
the  lands. 

Section  20,  for  example,  in  this  survey,  was  divided 
into  four  lots,  numbered  1,  2,  3  and  4.  If  the  land  were 
sold  as  section  20,  or  as  lots  1,  2,  3  and  4  of  section  20, 
there  could  hardly  be  any  doubt  that  the  purchaser  would 
acquire  all  that  the  State  could  convey  within  the  four 
section  lines.  The  principle,  however,  could  not  be  dif- 
ferent if  one  or  two  of  the  lots  were  sold  separately. 
The  lot  lines,  if  extended  to  the  opposite  line  of  the  sec- 
tion, would  bound  the  purchase.  The  meander  could 
have  nothing  to  do  with  the  matter;  as  that  is  used,  not 
as  a  boundary,  but  to  indicate  the  quantity  of  dry  land, 
and  to  mark  the  limit  where  it  was  possible  for  the  sur- 
veyors to  work.  All  beyond  was  * 'water,"  "lake," 
"river,"  or  "impassable  marsh." 

It  may  be  observed  that  the  riparian  doctrine,  strictly 
speaking,  does  not  apply  here.  In  none  of  the  convey- 
ances was  the  land  bounded  by  the  river,  by  the  lake  or 
by  the  morass,  if  there  is  such  a  thing  as  a  meander  of 
a  marsh  or  morass.  No  survey  was  made  to  or  abutting 
on  the  river  or  its  meander.  The  sections  were  surveyed 
in  full,  each  one  mile  square  and  containing  640  acres. 
Tlie  sections  or  parts  of  sections  sold,  therefore,  extend, 
not  to  the  morass  or  to  the  river,  but  to  the  opposite  sec- 
tion lines. 

Were  the  survey,  or  any  of  the  land  bounded  on  the 
river,  the  lake  or  the  morass,  then  undoubtedly  the 
riparian  doctrine  would  apply,  and  the  land  described 
would  extend  to  the  thread  of  the  Little  Calumet,  or 
Calumic  River.  As  it  is,  all  the  land  is  bounded  by 
section  lines. 

We  are,  therefore,  of  opinion  that  the  State  received 
good  title  to  all  the  land  in  controversy  by  virtue  of  the 
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act  of  Congress  of  1850,  and  that  the  State,  in  selling  this 
tract,  conveyed  to  its  grantees  all  the  land  so  received, 
in  the  respective  sections,  both  within  and  without  the 
meander  lines.  This  conclusion  we  are  satisfied  is  fully 
sustained  by  the  authorities  cited.  So  far  as  this  con- 
troversy is  concerned,  the  land  does  not  belong  to  either 
of  the  parties  to  the  action. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial,  and  for  further  proceedings  not  in  conflict 
with  this  opinion. 

Filed  Sept.  26, 1894. 

On  Petition  for  a  Rehearing. 

Howard,  J. — With  their  petition  for  a  rehearing  of 
this  case,  counsel  for  appellee  have  filed  a  very  earnest 
and  able  brief,  to  which  reply  has  been  made  by  counsel 
for  appellants.  Other  briefs  have  also  been  filed  on 
both  sides. 

Appellee's  principal  contention  now  is,  that  **the 
court  erred  in  holding  that  the  swamp  land  in  contro- 
versy had  been  surveyed  either  by  the  government  of 
the  United  States  or  by  the  State  of  Indiana,  at  the  time 
of  the  sale  of  such  border  lots"  by  the  State. 

It  seems  to  us  that  this  is  dangerous  ground  for  ap- 
pellee to  stand  upon. 

We  think  it  was  shown  in  the  original  opinion  that 
the  lands  in  question  were  surveyed  by  the  United 
States  government  in  1834.  The  several  sections  were 
surveyed  and  numbered  by  the  deputy  surveyors,  and 
this  is  all  that  is  required  by  law  to  be  done  in  the  field. 
The  remaining  work  may  be  done  in  the  oflSce. 

By  the  third  clause  of  section  2395,  R.  S.  of  the  United 
States,  it  is  provided  that:  "The  township  shall  be  sub- 
divided into  sections,  containing,  as  nearly  as  may  be,  six 
hundred  and  forty  acres  each,  by  running  through  the 
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same,  each  way,  parallel  lines  at  the  end  of  every  two 
miles;  and  by  making  a  corner  on  each  of  such  lines,  at 
the  end  of  every  mile.  The  sections  shall  be  numbered 
respectively,  beginning  with  the  number  one  in  the 
northeast  section  and  proceeding  west  and  east  alter- 
nately through  the  township  with  progressive  numbers 
till  the  thirty -six  be  completed." 

For  cases  where  boundary  lines  and  corners  have  not 
been,  or  could  not  be,  actually  run  or  fixed,  provision  is 
made  in  clause  second  of  section  2396,  of  the  same  stat- 
utes, as  follows: 

'  'The  boundary  lines,  actually  run  and  marked  in  the 
surveys  returned  by  the  surveyor-general,  shall  be  estab- 
lished as  the  proper  boundary  lines  of  the  sections,  or 
subdivisions,  for  which  they  were  intended,  and  the 
length  of  such  lines,  as  returned,  shall  be  held  and  con- 
sidered as  the  true  length  thereof.  And  the  boundary 
lines  which  have  not  been  actually  run  and  marked 
shall  be  ascertained,  by  running  straight  lines  from  the 
established  corners  to  the  opposite  corresponding  corners; 
but  in  those  portions  of  the  fractional  townships  where 
no  such  opposite  corresponding  corners  have  been  or 
can  be  fixed,  the  boundary  lines  shall  be  ascertained  by 
running  from  the  established  corners  due  north  and 
south  or  east  and  west  lines,  as  the  case  may  be,  to  the 
watercourse,  Indian  boundary  line,  or  other  external 
boundary  of  such  fractional  township." 

In  connection  with  these  statutes,  it  is  said,  in 
Matthews'  Guide  to  the  Public  Lands,  p.  114,  that: 
**The  sections  of  one  mile  square  are  the  smallest  tracts, 
the  outboundaries  of  which  the  law  requires  to  be  actu- 
ally surveyed.  Their  minor  subdivisions,  represented 
in  lines  drawn  on  the  township  plats,  are  not  surveyed 
and  marked  in  the  field.  They  are  defined  by  law,  and 
the  surveyors-general,  in  protracting  township  plats  from 
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the  field  notes  of  sections,  merely  designate  them  in  red 
ink,  the  lines  being  imaginary,  connecting  opposite 
quarter-section  corners  in  each  section  from  south  to 
north,  and  from  east  to  west.  ■  •  •  This  conven- 
ient mode  of  subdividing  sections  with  a  view  to  economy 
and  to  facilitate  sales  of  small  tracts,  although  not  actu- 
ally marked  on  the  ground  by  metes  and  bounds,  yet  un- 
der laws  of  Congress  are  susceptible  of  demarkation  by 
any  surveyor  in  the  different  States  and  territories  in 
accordance  with  the  field  notes  of  the  original  survey 
made  by  the  United  States  officers." 

To  make  a  legal  survey  in  this  case,  therefore,  it  was 
only  necessary  to  actually  run  the  section  lines  every  two 
miles,  to  mark  a  corner  on  each  of  such  lines  at  the  end 
every  mile,  and  to  number  the  several  sections.  Even  of 
more  than  this  was  actually  done  by  the  surveyors  in 
the  field.  The  law  then  provides  a  means  for  ascertain- 
ing "boundary  lines  which  have  not  been  actually  run 
and  marked,"  namely,  "by  running  straight  lines  [on 
the  plats  in  the  land  office]  from  the  established  corners 
to  the  opposite  corresponding  corners."  With  these 
provisions  of  the  law,  with  the  two-mile  parallel  lines 
actually  run,  and  the  eighty  chain,  or  mile,  corner 
points  marked  on  each  line,  any  surveyor,  using  the 
original  field-notes,  could  have  no  trouble  in  locating 
the  several  lines,  corners  and  subdivisions.  The  land 
in  controversy  was  therefore  surveyed  into  sections,  as 
provided  by  law,  by  the  United  States  government  sur- 
veyors, in  1834, 

But  even  if  we  were  mistaken  in  this,  it  would,  as  we 
have  said,  be  a  dangerous  contention  for  appellee  to  un- 
dertake to  show  that  such  survey  was  not  made. 

The  swamp  land  act  of  1850,  under  which  the  State 
claims  title,  requires  that  the  lands  should  be  selected, 
and  the  selections  approved  by  the  Secretary  of  the  In- 
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terior,  as  swamp  lands.  The  land  in  dispute  consists  of 
parts  of  surveyed  sections  of  land,  selected,  approved, 
and  certified  from  the  general  land  office  of  the  United 
States.  The  land  so  selected  is  described  as  in  **  Town- 
ship No.  36,  Range  8,  west,"  and  being  '^AU  of  *  *  * 
[sections]  12,  15,  17,  18,  19  and  20.  All  of  21  and  22, 
[and]  N.  W.  K  23." 

But  if  there  were  in  fact  no  survey,  then  no  such  sec- 
tions would  exist,  at  least  between  the  meanders  of  the 
Calumet  river,  and  so  no  selections  would  ever  have  been 
made  by  the  State  or  approved  by  the  Secretary  of  the 
Interior.  The  consequence  would  be  that  the  State  had 
never  received  title,  and  the  unsurveyed  lands  having 
remained  in  possession  of  the  general  Government,  were 
correctly  surveyed  and  sold  under  the  act  of  Congress  of 
1870.  If,  therefore,  we  should  admit  this  main  conten- 
tion of  counsel  for  appellee,  the  consequence  would  in- 
evitably follow  that  the  State  had  never  acquired  title  to 
the  land  in  dispute.  We  are  satisfied,  however,  that  the 
conclusions  reached  in  the  original  opinion,  that  the 
lands  were  surveyed  in  1834;  that  they  were  selected  and 
the  selections  approved  under  the  swamp  land  act  of 
1850;  that  the  State,  therefore,  acquired  good  title  under 
that  act;  and  that  the  act  of  1870,  with  the  resurvey  and 
sales  thereunder  was  a  nullity,  are  all  correct;  and  we 
are  quite  unable  to  understand  why  counsel  should  here 
insist  upon  a  contention  which,  if  agreed  to,  would  cut 
the  ground  entirely  from  under  their  own  feet. 

The  other  principal  contention  of  counsel  for  appellee 
in  this  petition  is  that  the  meanders  of  the  Calumet  river 
are  boundaries  of  the  marginal  lots  in  the  several  sec- 
tions as  sold  by  the  State.  This  can  not  be  admitted. 
It  is  contrary  to  all  the  authorities.  Meanders  are  not 
boundary  lines  unless  expressly  made  so  in  the  instru- 
ments of  conveyance. 
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In  the  present  case  had  the  marginal  lots  along  either 
side  of  the  river  been  sold  without  reference  to  the  sec- 
tions, the  purchasers  would  most  certainly  have  taken 
title,  not  to  the  meander  simply,  but  to  the  thread  of  the 
stream.  This,  too,  is  according  to  the  practice  and  in- 
structions of  the  land  department,  to  which  counsel  re- 
fer so  confidently. 

Secretary  of  the  Interior  Vilas,  February  27,  1888,  on 
the  petition  of  James  Hemphill  for  the  survey  of  a  point 
of  land,  or  island,  extending  beyond  the  meander  line 
into  Goose  Lake,  in  Michigan,  held,  quoting  from  Rail- 
road Co.  V.  Schurmeir,  «iyjra  ( 286 ),  that  ''Meander  lines 
are  run  in  surveying  fractional  portions  of  the  public 
lands  bordering  upon  navigable  rivers  [and  as  well  upon 
inland  lakes  of  water] ,  not  as  boundaries  of  the  tract, 
but  for  the  purpose  of  defining  the  sinuosities  of  the 
banks  of  the  stream,  and  as  a  means  of  ascertaining  the 
quantity  of  the  land  in  the  fraction  subject  to  sale,  and 
which  is  to  be  paid  for  by  the  purchaser*';  and  hence 
that  the  application  for  a  survey  of  the  point  of  land  be- 
yond the  meander  should  be  denied;  that  is,  in  effect, 
that  the  title  to  the  point  of  land  in  question  was  in  the 
owner  of  the  adjacent  land  within  the  meander  line. 
See,  also,  decision  of  the  commissioner  of  the  general 
land  office  of  November  28,  1884;  and  decision  of  Sec- 
retary Teller,  July  11,  1883. 

In  the  latter,  an  Indiana  case,  it  is  said:  "The  grants 
made  by  the  Government  of  the  lands  lying  on  the  lake 
are  not  limited  by  the  meander  line,  but  extend  at  least 
to  the  permanent  waters  of  the  lake.'' 

In  the  case  of  Railroad  Co.  v.  Schurmeir,  supra,  it  is 
said  further  by  the  Supreme  Court  of  the  United  States, 
that  ''In  preparing  the  official  plat  from  the  field  notes, 
the  meander  line  is  represented  as  the  border  line  of  the 
stream,  and  shows,  to  a  demonstration,  that  the  water- 
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course,  and  not  the  meander  line,  as  actually  run  on  the 
land,  is  the  boundary.  Proprietors,  bordering  on  streams 
not  navigable,  unless  restricted  by  the  terms  of  their 
grant,  hold  to  the  center  of  the  stream." 

The  Schurmeir  Case  has  been  the  leading  authority  on 
this  subject  since  the  delivery  of  the  opinion  of  the  court. 
In  the  case  of  Forsyth  v.  Smale,  7  Biss.  201,  Judge 
Drummond,  citing  Railroad  Co.  v.  Schurmeir,  supra, 
stated  the  rule  in  like  manner  as  to  meander  lines, 
holding  that,  '4n  relation  to  streams  not  navigable,  the 
law  has  always  been  that  the  purchaser  takes  the  land 
to  the  center  of  the  stream";  and  that  ''where  land  is 
purchased  bordering  upon  a  nonnavigable  stream,  and 
the  line  is  meandered  upon  the  stream  for  the  purpose  of 
quantity,  and  the  stream  is  intended  as  the  boundary  of 
the  land,  the  grant  includes  any  land  between  the  mean- 
dered line  and  the  water."  See,  further,  Gould  on 
Waters,  section  78,  and  notes;  Angell  on  Watercourses, 
section  10,  and  following  sections  and  notes. 

In  Jones  v.  Janney,  8  W.  &  S.  ( Pa. )  436,  42  Am.  Dec. 
309,  it  was  held  that  a  ''conveyance  of  lands  bordering 
on  flats  of  river,  passes  the  flats  as  appurtenances,  un- 
less they  are  expressly  excluded."  See,  also,  Ashby  v. 
Eastern  R.  R,  Co.,  5  Met.  (Mass.)  368,  38  Am.  Dec. 
426. 

In  Felder  v.  Bonnett,  2  McMuU.  Law  (S.  C.)  44,  37 
Am.  Dec.  545,  the  court  held  that  a  survey  calling  for 
boundary  designated  as  "Dean  Swamp,"  includes  land 
to  flowing  stream  or  current  of  swamp  where  such  exists, 
and  does  not  extend  merely  to  external  line  of  low  and 
marshy  ground. 

In  Kraut  v.  Crawford,  18  Iowa  549,  87  Am.  Dec.  414, 
the  court  held  that  a  meander  line  is  not  a  boundary 
line.  Citing  Middleton  v.  Pritchard,  3  Scam.  510,  38 
Am.  Dec.  112,  "where  it  was  decided  that  the  riparian 
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proprietor  owned  the  low  ground  or  peninsula  outside  of 
the  meander  line." 

Even,  therefore,  if  the  land  had  not  been  fully  sur- 
veyed, and  the  section  lines  and  corners  were  not  all  de- 
termined, as  urged  by  counsel  for  appellee;  and  even  if 
the  survey  terminated  on  the  banks  or  edge  of  the  morass 
on  each  side  of  the  river,  still  the  parties  purchasing  the 
lots  abutting  upon  this  morass,  or  the  meander  line, 
would  take  to  the  middle  or  thread  of  the  stream.  Nor 
can  reservations  be  implied,  in  case  of  conveyances  of 
lands  along  streams.  "When,  therefore,  the  government 
has  surveyed  its  lands  along  the  bank  of  a  stream,  and 
has  sold  and  conveyed  such  lands  by  governmental  sub- 
divisions, its  patent  conveys  the  title  to  all  islands  lying 
between  the  meander  line  and  the  [middle  thread  of  the 
river,  unless  previous  to  such  patent  it  has  surveyed 
such  islands  as  governmental  subdivisions,  or  expressly 
reserved  them  when  not  surveyed."  Butler  v.  Grand 
RapidSy  etc.f  R,  R.  Co,,  85  Mich.  246,  24  Am.  St.  Rep. 
84,  and  cases  there  cited. 

Nor  will  it  do,  especially  in  view  of  the  foregoing 
authorities,  for  counsel  to  say  that  the  meanders  in  the 
case  before  us  are  not  meanders  of  the  river.  The  field 
notes  show  that  the  whole  territory  between  the  meander 
lines  was  covered  with  water;  while  the  evidence  shows 
that  it  is  still  so  covered.  The  river,  so  called,  was  the 
central  or  flowing  part  of  this  body  of  water.  Meander 
lines,  from  their  very  nature,  being  intended  to  mark 
the  sinuosities  of  a  stream,  are  run  as  close  to  the  water 
as  can  conveniently  be  done  by  the  surveyors.  In  this 
case,  as  the  field  notes  show,  the  meanders  could  not  be 
run  any  closer  to  the  river  than  they  were  actually  run. 
In  addition  to  this,  the  field  notes  actually  name  the 
lines  as  meanders  of  the  river,  the  language  used  being: 
"Meanders  of  Calumic  River." 
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The  meander  is,  therefore,  merely  a  mark  for  the  line 
of  the  river,  being  laid  off  as  near  to  the  river  bank  as 
the  surveyors  could  work.  It  means  the  river,  and  is 
not  itself  a  boundary,  but  only  indicates  the  location  of 
the  true  boundary,  which  is  the  river  itself.  If,  there- 
fore, we  proceeded  on  the  theory  of  the  appellee,  we 
should  still  have  to  hold  that  the  lands  in  controversy 
belonged  to  the  owners  of  the  border-lots  on  each  side  of 
the  river. 

But,  as  in  fact,  the  contention  of  the  appellee  that  the 
land  was  not  surveyed  is  not  true,  but  the  whole  tract 
was  surveyed  into  sections  of  land,  and  the  border-lots 
sold  as  lots  of  those  sections,  we  held  in  the  original 
opinion,  and  still  hold,  that  the  title  of  the  purchasers 
of  these  border-lots  extended  to  the  opposite  lines  of  the 
sections.  There  was  nothing  else  to  limit  them,  the 
stream  itself  being  included  in  the  lines  of  the  survey. 

We  may  here  remark  that  so  far  as  concerns  the  mar- 
ginal lots,  the  Beaver  Lake  cases  {State  v.  Portsmouth 
Savings  Bank,  106  Ind.  435,  and  Stat^  v.  Milk,  11  Biss. 
197)  are  not  in  point.  Beaver  Lake  was  a  large  body  of 
water  of  shallow  depth,  which  had  not  been  surveyed  by 
the  United  States  government.  Indeed,  the  cases  them- 
selves are  authorities  for  the  conclusions  here  reached. 
In  the  State  Y.  Milk,  supra,  it  is  said:  *  'That  while  a  gen- 
eral grant  of  land  on  a  river  or  stream,  nonnavigable, 
extends  the  line  of  the  grantee  to  the  middle  or  thread 
of  the  current,  a  grant  to  a  natural  pond  or  lake,  ex- 
tends only  to  the  water's  edge,"  citing  numerous  author- 
ities. 

Counsel   dwell   also  on  the  equities  of  the  case,  the 

superior  rights  of  the  State,  the  absence  of  any  title  in 
the  Tolleston  Club,  as  shown  by  the  record,  that  the 
State  and  the  purchasers  of  the  border-lots  have  treated 
the  conveyances  by  the  State  as  covering  but  such  bor- 
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der-lots,  and  that  the  statute  of  limitatioDs  has  already 
run  against  the  border-lot  owners.  The  record  is  silent 
on  all  these  matters;  and  the  rights  of  all  parties,  even 
those  of  the  august  commonwealth,  muBt  be  determined 
from  the  record  alone.  We  have  nothing  else  to  guide 
us.  The  decision  of  the  court  does  not  affect  any  rights 
which  the  State  or  the  border-lot  owners  may  have  iu 
relation  to  any  of  these  matters.  So  far  as  any  rights 
which  the  State  or  border-lot  owners  may  have  as  to  the 
manner  in  which  the  State  and  the  border-lot  owners 
have  treated  the  sales  made  by  the  State,  such  questions, 
if  properly  presented,  may  be  considered  on  the  return 
of  the  case  to  the  trial  court. 

The  appellants  Flora  N.  Biggs  and  John  G.  Earl  ask 
that  the  original  opinion  be  modified  so  as  to  give  them 
title  to  the  lands  claimed  by  them.  In  bo  far  as  these 
appellants  claim  title  through  purchase  from  the  United 
States  or  from  the  State  of  Indiana  of  lota  or  lands  along 
the  margin  of  the  Calumet  river,  according  to  the  United 
States  survey  of  1834,  together  with  the  parts  of  the  land 
in  controversy,  lying  within  their  east  and  west  lines, 
and  extending,  in  case  of  "lots"  to  the  opposite  sides  of 
their  respective  sections,  and,  in  case  of  other  subdi- 
visions, to  the  opposite  sides  of  such  subdivisions, — such 
claims  of  title  are  upheld  by  the  original  opinion.  In 
so  far,  however,  if  at  all,  as  their  claims  are  based  upon 
the  void  survey  of  1870,  and  conveyances  thereunder, 
the  claims  can  not  be  upheld,  unless  protected  by  the 
statute  of  limitations. 

The  petition  for  a  rehearing  is  overruled. 

Filed  April  26, 1895. 
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Partition. — By  Tenants  in  Common  in  Bemainder  Limited  on  Life  S^ 
tote. — yot  Maintainable. — ^Tenants  in  common  of  an  estate  in  re- 
mainder limited  apon  a  life  estate  can  not  maintain  an  action  for 
partition  during^  the  existence  of  the  life  estate. 

From  the  Spencer  Circuit  Court. 

H.  Kramer,  F.  W.  Henring  and  W.  L.  May,  for  appel* 
lant. 

W.  C  Mason  and  A.  J.  Payton,  for  appellees. 

Monks,  J. — On  the  31st  day  of  May,  1893,  appellant, 
Mary  Brown,  and  John  Hosey  and  Almira  Hosey,  owned 
in  fee  simple,  as  tenants  in  common,  the  real  estate 
described  in  the  complaint,  subject  to  the  life  estate  of 
Almira  M.  Tower,  one  of  the  appellees.  Appellant 
owned  the  undivided  three-fifths,  Mary  Brown  the  un- 
divided one-fifth,  and  John  and  Almira  Hosey,  as  tenants 
by  entireties,  the  other  undivided  one-fifth.  On  that  day, 
Almira  Tower,  the  owner  of  the  life  estate,  conveyed  by 
deed  the  undivided  three-fifths  of  said  real  estate  to  ap- 
pellant. Appellant  thereupon  brought  this  action, 
alleging  the  facts  as  stated,  and  that  he  was  the  owner 
in  fee  simple  and  entitled  to  possession  of  the  undivided 
three-fifths  of  said  real  estate,  and  asked  that  the  same 
be  set  off  to  him  in  severalty,  etc.  Appellees  earnestly 
contend  that  this  can  not  be  done  until  the  death  of  the 
life  tenant. 

It  has  been  held  in  this  State  that  partition  can  not 
be  adjudged  between  remainder  men  during  the  exist- 
ence of  a  life  estate.  Coon  v.  Bean,  69  Ind.  474;  Stout 
Dunning,  72  Ind.  343. 

It  is  established,  however,  that  the  owner  of  a  life  es- 
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tate  in  an  undivided  part  of  real  estate  has  the  right  to 
have  partition  of  the  same.  Swain  v.  Hardin,  64  Ind. 
85;  Russel  v.  Russel,  48  Ind.  456. 

At  the  time  these  cases  were  decided,  we  had  two  stat- 
utory provisions  prescribing  the  persons  who  might  main- 
tain an  action  for  the  the  partition  of  lands.  By  the 
first  section  of  *'An  act  concerning  partition  of  lands/' 
approved  May  20,  1852;  it  was  provided  *'that  persons 
holding  lands  as  joint  tenants  or  tenants  in  common  or 
tenants  in  coparcenary  may  be  compelled  to  divide  the 
same  in  the  manner  provided  in  this  act."  2  R.  S. 
1876,  p.  343. 

In  section  626  of  the  practice  act,  which  was  approved 
June  18,  1852,  and  was  the  later  act,  it  was  provided 
(section  626),  ''Actions  may  be  brought  for  the  partition 
of  lands,  tenements  and  hereditaments  held  and  possessed 
by  joint  tenants  or  tenants  in  common  in  all  cases,  and 
the  pleadings  and  practice  in  such  action  shall  conform 
to  the  provisions  of  this  act."  Under  these  sections  it 
was  held  by  this  court,  in  Schori  v.  Stephens,  62  Ind. 
441,  that  only  one  having  both  title  and  possession  or 
the  right  of  possession  vested  in  him  could  maintain  an 
action  for  the  partition  of  real  estate;  that  a  remainder- 
man could  not  maintain  such  action  because  he  had  title 
but  not  possession  or  the  right  of  possession.  This 
seems  to  be  a  rule  of  almost  universal  application.  17 
Am.  and  Eng.  Encyc.  of  Law,  694,  and  notes;  NichoU 
V.  Nichols,  28  Vt.  228;  67  Am.  Dec.  699,  and  not^  on  p. 
703;  Savage  v.  Savage,  19  Ore.  112;  20  Am.  St.  Rep.  795. 

These  sections  of  the  statutes  prescribing  what  persons 
may  compel  partition  of  lands  were  amended  by  the  re- 
vision of  1881,  and  now  read  as  follows:  "Any  person 
holding  lands  as  joint  tenant  or  tenant  in  common, 
whether  in  his  own  right  or  as  executor  or  trustee,  may 
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compel  partition  thereof  in  the  manner  provided  in  this 
act.  An  administrator  or  executor  may  also  compel  par- 
tition as  a  tenant  in  common  or  joint  tenant  may  do 
whenever,  in  the  discharge  of  his  duties  as  such,  it  shall 
be  necessary  for  him  to  sell  the  estate  of  the  decedent 
therein."  Section  1186,  R.  S.  1881  (section  1200,  R.  S. 
1894). 

Since  this  amendment,  it  has  been  held  by  this  court 
that  the  owner  of  a  life  estate  in  an  undivided  part  of 
laikd  may  have  partition,  or  if  that  be  impracticable  a 
sale  of  the  property  and  the  proceeds  divided  between 
the  life  tenant  and  the  several  remaindermen,  in  propor- 
tion to  their  respective  interests.  Shaw  v.  Beers,  84  Ind, 
528. 

Also  that  tenants  in  common  of  a  life  estate  may  com- 
pel partition.  Hawkins  v.  McDougal,  125  Ind.  597,  and 
cases  cit^d. 

While  it  has  been  uniformly  held,  in  this  State,  that 
remaindermen  can  not  compel  partition,  that  is,  they 
can  not  maintain  such  action  as  plaintiffs,  they  may  be 
made  defendants,  and  be  bound  by  the  decree  in  parti- 
tion proceedings.  Swain  v.  Hardin,  supra;  Shaw  v. 
Beers,  supra;  Lynch  v.  Leurs,  30  Ind.  411.  See,  also, 
Sullivan  v.  Sullivan,  66  N.  Y.  37;  Savage  v.  Savage, 
supra. 

In  Lynch  v.  Leurs,  supra,  a  testator  devised  to  his  wife 
one-third  of  his  real  estate  in  fee,  and  the  remaining 
two-thirds  for  life,  and  directed  that  at  her  death  such 
remaining  two-thirds  be  sold  and  one-half  of  the  pro- 
<;eeds  of  the  sale  paid  to  a  certain  church  and  the  other 
half  to  his  brothers  and  sisters. 

The  widow  brought  an  action  for  partition,  and  the 
one-third  devised  to  her  in  fee  was  set  off  to  her  in  sev- 
eralty, and  the  remaining  two-thirds  for  life. 
Vol.  141—15 
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On  appeal,  this  court  held  that  such  partition  was 
proper. 

In  Schori  v.  Stephens,  supra,  the  aQtion  was  com- 
menced by  the  remaindermen  to  compel  partition.  Had 
the  same  been  commenced  by  Schori,  the  appellant  in 
that  action,  who  was  the  owner  of  the  undivided  one- 
half  of  said  real  estate  and  entitled  to  the  possession 
thereof,  he  could  have  compelled  partition.  The  legal 
propositions  enunciated  in  that  case  ao  declare,  lynch 
V.  Leurt,  supra. 

In  this  case,  appellant  is  the  owner,  in  fee  simple,  and 
entitled  to  the  possession  of  the  undivided  three-fifths  of 
the  real  estate  in  controversy,  and  even  under  the  rule 
laid  down  in  Schori  v.  Stepkent,  supra,  could  maiotain 
this  action.  If  he  could  maintain  this  action  under  the 
section  of  the  R.  S.  1876,  supra,  most  certainly  he  can 
maintain  the  action  under  the  law  as  it  now  exists. 
Lynch  V.  Leurs,  supra;  Allen  v.  Libbey,  140  Mass.  82; 
Mussey  v.  Sanborn,  15  Mass.  155;  Wood  v.  Sugg,  49  Am. 
Rep.  639;  Savage  v.  Savage,  supra,  and  cases  cited;  Svi- 
livanv.  Sullivan,  supra. 

Judgment  reversed  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  answer. 

Filed  Maj  16, 1S95. 


No.  15,418. 

Rand,  Receiver,  v.  Wright  et  al. 

Pa BTNBBaHi p.— Ei tension  and  Renf^eal .—  Wh(.n  Right  of  AcOon  Fatan 
Along  with  the  Renewal. —Bight  of  Beeeimr  to  Bring  Suit  on. — Wbei« 
ftrticlea  of  oopartaerahip,  under  the  name  and  style  of  the  Indiana 
Banking  Company,  provided,  among  other  things,  that  the  partner- 
ship should  continue  (or  five  yeare  (from  1875  to  1880},  with  a  pro- 
viso that  the  partnership  might  be  extended  after  such  time,  "as  may 
be  deemed  beat  for  the  interests  of  tlie  owners  o£  the  said  banking 
company";  and,  in  accordance  with  such  proviso,  it  waaeztended,  in 
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1880,  for  two  years,  with  all  its  rights,  credits  and  assets  of  every  de- 
scription, including  stock  and  all  choses  in  action,  withoat  dissoin- 
tion  or  withdrawal  of  capital  or  assets  of  any  kind ;  and,  at  the  end 
of  the  period  of  extension  (1882),  the  term  of  copartnership  was 
made  to  continue  for  three  years,  the  widow  and  administratrix  of 
one  of  the  deceased  partners  (according  to  the  articles  of  agreement) 
having  taken  his  place  in  the  copartnership  in  1881,  during  the  first 
period  of  extension,  and  during  the  same  period  one  of  the  surviv- 
ing partners  wishing  to  retire  from  the  firm  transferred  (according 
to  the  articles  of  agreement)  all  his  rights  and  interest  therein  to 
the  remaining  partners,  who  continued  the  business  uninterrupted 
and  without  dissolution, — a  right  of  action  which  accrued  to  the 
company  in  1878  passed  along  with  the  renewals  of  the  companyi 
and,  upon  the  appointment  of  a  receiver  for  the  new  firm,  all  the 
rights  of  the  company  at  once  passed  to  him,  in  trust  for  the  partners 
and  their  creditors,  including  the  authority  to  bring  suit  on  such 
cause  of  action. 

Prom  the  Marion  Superior  Court. 

S.  Claypoolf  W,  A.  Ketchamy  C.  Martindale,  and  S,  M, 
SJiepard,  for  appellants, 

W.  H.  H.  Miller,  F.  Winter,  and  J.  JB.  Elam,  McDcn- 
aldf  Butler  &  Snow,  for  appellee. 

Howard,  J. — ^This  action  was  brought  by  the  appel- 
lant, as  receiver  of  the  Indiana  Banking  Company,  to 
recover  $214,200,  with  interest  from  February  28,  1878, 
out  of  which  sum,  it  is  alleged,  the  said  Banking  Com- 
pany was,  on  said  date,  defrauded  by  appellees  in  the 
sale  by  them  to  said  company  of  certain  stock  of  the 
First  National  Bank  of  Indianapolis,  No.  55. 

The  error  assigned  on  this  appeal  is  the  sustaining  of 
a  demurrer  to  the  complaint.  The  complaint  is  of  great 
length,  covering  about  one  hundred  closely  written  pages. 
No  question  seems  to  be  taised  as  to  the  merits  of  the 
action  itself,  the  only  matter  discussed  by  counsel  being 
whether  the  suit  could  be  brought  in  the  name  of  the 
receiver.  We  shall,  therefore,  set  out  only  such  of  the 
facts  alleged  as  seem  necessary  to  consider,  in  order  to  de- 
cide the  question  before  us. 
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From  the  year  1865  there  had  existed  in  the  city  of 
ludiauapolis  a  copartnership  engaged  In  the  banking 
business  under  the  firm  name  and  style  of  the  Indiana 
Banking  Company.  On  the  first  day  of  March,  1875, 
the  members  of  this  firm,  to  wit:  Frederick  A.  W. 
Davis,  William  H.  Morrison,  John  L.  Ketcham,  Jane 
M.  Ketcham,  William  Needham,  Peter  J.  Banta,  Peter 
Ditmars  and  Samuel  Miller  entered  into  a  written  agree* 
ment  of  copartnership,  under  said  name  and  style  of 
the  Indiana  Banking  Company,  with  a  paid-up  capital 
of  1300,000.  This  partnership  was  to  continue  until  the 
first  day  of  March,  1880,  with  a  proviso  in  the  agree- 
ment that  the  same  might  be  extended  after  said  date 
"as  may  be  deemed  best  for  the  interest  of  the  owners  of 
said  banking  company." 

The  following  provisions  were  also  made:  "No  part- 
ner shall  sell  his  shares  or  interest  in  this  bank  to  any 
person  whatever  without  first  offering  said  interest  to  the 
other  partners. 

"And  in  case  of  the  death  of  any  one  of  the  partners, 
his  or  her  heirs,  or  legal  representatives,  shall  occupy  the 
same  place  in  the  copartnership  ae  was  occupied  by  the 
partner;  and  it  shall  not  be  competent  for  such  heirs  or 
legal  representatives  to  withdraw  such  capital  until  the 
expiration  of  the  term  of  partnership. 

"The  president,  cashier  and  assistant  cashier  are  the 
only  persons  authorized  to  bind  the  partners  in  this 
banking  company;  and  their  o£Bcial  signatures  are  hereby 
declared  legitimate  and  binding  upon  all." 

It  was,  during  the  term  of  the  partnership  so  formed, 
that  the  alleged  fraud  was  practiced  upon  said  banking 
company  by  the  appellees.  New  and  Wright,  then  presi- 
dent and  vice  president  of  said  First  National  Bank  of 
Indianapolis,  No.  55,  the  details  of  which  alleged  fraud 
are  set  out  very  fully  in  the  complaint. 
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It  is  further  alleged,  that  at  the  close  of  said  partner- 
ship period  of  five  years,  *Hhe  said  partners,  in  accord- 
ance with  said  partnership  articles,  upon  consultation, 
agreed  to  and  did  extend  and  continue  said  partnership 
for  the  further  period  of  two  years,  with  all  its  rights, 
credits  and  assets  of  every  description,  including  said 
stock  and  all  choses  in  action,  and  without  any  dissolu- 
tion or  withdrawal  of  capital  or  assets  of  any  kind  or 
description." 

The  parties  who  entered  into  the  agreement  for  extend- 
ing the  term  for  two  years,  from  March  1,  1880,  to  March 
1,  1882,  were  the  same  persons  who  entered  into  the 
original  articles  of  copartnership.  The  articles  of  agree- 
ment for  the  extension  did  not  themselves  differ  essen- 
tially from  the  original  articles,  at  least  so  far  as- any  ques- 
tion before  us  is  concerned. 

During  the  period  of  extension,  on  March  18,  1881, 
one  of  the  partners,  William  H.  Morrison,  died  intes- 
tate. Thereupon,  his  widow,  Mary  Morrison,  qualified 
as  administratrix  of  his  estate;  and,  in  accordance  with 
the  agreements  of  copartnership,  took  his  place  in  said 
firm. 

Thereafter,  Mary  Morrison  and  the  surviving  partners 
continued  the  business  of  the  firm  unchanged,  until  a 
short  time  before  the  expiration  of  the  period  of  exten- 
sion; when,  it  is  alleged,  that,  ''for  the  purpose  of  con- 
tinuing said  business  with  all  its  rights,  credits,  assets, 
choses  in  action,  duties  and  obligations  of  every  nature 
and  description,  and  to  avoid  a  dissolution  and  winding 
up  of  the  affairs  of  the  said  company,  and  to  the  end 
that  said  Samuel  Miller  might  be  permitted  to  retire 
from  said  business,  and  the  said  Mary  Morrison  become 
individually  interested  therein,  without  any  interruption 
or  break  in  said  partnership  business,  and  that  the  part- 
nership assets  of  every  kind  and  description  should  re- 
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main  and  continue  in  the  business  under  the  same  name 
and  style/'  a  new  agreement  of  copartnership,  and  also 
one  of  sale  and  transfer  of  the  interest  of  Samuel  Miller 
were  executed. 

By  these  last  agreements,  the  name  of  the  partnership 
continued  as  before,  the  Indiana  Banking  Company. 
The  capital  stock  remained  the  same,  $300,000,  the  Miller 
stock  being  purchased  in  proportional  parts  by  the  other 
members.  Mary  Morrison  continued  to  represent  her 
husband's  estate  as  administratrix  and  widow,  and  also 
became  a  stockholder  in  her  own  right  in  the  redistribu- 
tion of  the  whole  stock.  The  board  of  control  was  con- 
tinued as  before.  The  term  of  the  partnership  was  made 
to  continue  three  years  from  March  1,  1882,  with  pro- 
vision for  extending  the  term  as  before.  Provision  was 
also  made,  as  before,  for  purchasing  by  remaining  mem- 
bers the  stock  of  any  member  who  should  wish  to  retire, 
as  was  also  the  provision  in  relation  to  the  death  of  a 
member. 

In  all  other  respects,  the  provisions  of  these  articles 
were  such  as  to  continue,  as  near  as  might  be,  the  orig- 
inal company,  according  to  the  terms  of  the  first  articles 
of  agreement,  the  sole  substantial  change  being  that 
Samuel  Miller's  interest  passed  to  the  remaining  part- 
ners, while  Mary  Morrison  took  her  husband's  place. 
The  sum  total  interests  of  the  company  remained  iden- 
tical. 

In  the  agreement  of  purchase  of  the  Miller  interest  the 
remaining  partners  assumed  ''all  debts  and  liabilities  of 
the  former  firm,"  it  being  ''declared  to  be  the  true  in- 
tent and  meaning"  of  the  agreement  that  the  remaining 
partners  "will  pay  and  save  said  Miller  harmless  from 
all  debts  and  liabilities  for  which  he  is  legally  liable  as 
a  partner." 

In  his  agreement  of  sale  to  his  partners.  Miller  stated 
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that  the  conveyance  was  of  "all  my  right,  title,  claim 
and  interest  in  and  to  all  the  estate,  property,  assets  and 
business  of  the  firm  and  partnership  known  as  the  In- 
diana Banking  Company,  *  *  *  this  transfer  cover- 
ing all  real  estate  owned  by  "said  company"  or  by  any 
person  or  persons  in  trust  for  [it],  and  also  all  judg- 
ments, notes,  accounts,  bills,  credits,  choses  in  action 
and  property  of  any  and  all  kinds  and  description" 
owned  by  said  firm  or  in  which  it  has  any  interest. 

The  transfer  of  interest  and  title  from  the  old  company 
to  the  new  could  hardly  be  more  complete.  No  element 
of  value  whatever  was  left  out;  the  property,  rights  and 
interests  of  the  Indiana  Banking  Company  were  iden- 
tical in  the  old  and  the  new  company. 

It  is  further  alleged,  "that  thenceforth  said  last-named 
parties  continued  to  carry  on  said  banking  business  with- 
out interruption  under  the  same  firm  name  and  without 
other  change,  and  with  the  same  assets,  rights  and 
credits  and  choses  in  action,  until  the  9th  day  of  August, 
1883,  when,  by  reason  of  the  depletion  ol  its  assets  and 
the  impairment  of  its  credit,  resulting  from  and  occa- 
sioned by  the  wrongful  and  deceitful  practices  and  false 
and  fraudulent  statements  of  the  defendants.  New  and 
Wright,  in  connection  with  the  purchase  by  said  bank, 
of  said  defendants  as  hereinbefore  set  forth,  of  the  stock 
of  said  First  National  Bank,  No.  55,  it  was  compelled  to 
and  did  close  its  doors  and  suspended  said  business;  and, 
thereafter,  on  the  15th  day  of  August,  1883,  "in  an  ac- 
tion in  the  superior  court  of  Marion  County,  brought  by 
the  partners  by  way  of  settlement  of  their  affairs,  said 
court  then  and  there  having  full  and  complete  jurisdic- 
tion of  the  subject-matter  of  said  action  and  the  parties 
thereto,  one  John  Landers  was  duly  appointed  receiver 
of  all  and  singular  the  assets  of  said  Indiana  Banking 
Company,  including  all  its  rights,  credits  and  choses  in 
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action;  and  the  said  Landers  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  receiver,  and  there- 
after, to  wit,  on  the  8th  day  of  October,  1883,  said  John 
Landers  was  by  said  superior  court  removed  from  his 
said  position  as  such  receiver  and  John  C.  S.  Harrison 
was  duly  appointed  receiver  in  his  place  and  stead,  and 
duly  qualified  and  entered  upon  the  discharge  of  his 
duties.  And  afterwards,  to  wit,  on  the  23d  day  of  Feb- 
ruary, 1884,  said  Harrison,  as  such  receiver,  was  by 
said  superior  court  in  said  cause  *  *  *  ordered  and 
directed  to  institute  in  his  own  name  as  such  receiver, 
for  the  use  and  benefit  of  the  creditors  of  said  Indiana 
Banking  Company,  a  suit  against  the  said  defendants. 
New  and  Wright,  on  account  of  the  frauds  practiced  in 
the  sale  of  said  stock,  and  in  accordance  with  said  order 
said  Harrison,  as  such  receiver,  did  on  the  23d  day  of 
February,  1884,  institute  the  action  herein." 

The  resignation  of  Harrison  as  receiver  and  the  ap- 
pointment of  the  appellant  in  his  stead,  and  the  substitu- 
tion of  appellant  as  plaintiff  in  this  suit  are  finally 
alleged. 

The  contention  of  appellees  is  that  there  are  in  this 
case  at  least  three  copartnerships,  each  known  by  the 
name  of  the  Indiana  Banking  Company;  the  first  organ- 
ized for  five  years,  under  the  articles  of  1875;  the  sec- 
ond organized  for  two  years,  under  the  articles  of  1880 ; 
and  the  third  organized  for  three  years,  under  the  arti- 
cles of  1882;  that  the  right  of  action  against  appellees, 
if  any,  originated  in  February,  1878,  during  the  exist- 
ence of  and  in  favor  of  the  first  copartnership;  that  no 
assignment  of  said  right  of  action  from  the  first  bank- 
ing company  to  the  third  is  shown,  nor  are  any  facts 
alleged  from  which  such  assignment  may  be  inferred; 
that  it  is  not,  therefore,  shown  that  such  right  of  action 
ever  passed  to  the  last  banking  company,  of  which  ap- 
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pellant  is  receiver,  and,  therefore,  that  he  can  not  be 
the  proper  party  to  bring  this  suit. 

We  think  it  very  clear,  from  the  facts  set  out  in  the 
complaint,  that  there  were,  at  most,  but  two  companies 
known  as  the  Indiana  Banking  Company.  The  first 
articles  provided  for  a  term  of  five  years,  with  the  right 
of  continuance  for  two  years  longer,  if  the  partners,  at 
the  end  of  the  five  years,  so  elected.  These  partners, 
being  the  same  identical  partners  who  entered  into  the 
original  agreement,  did  elect  to  continue  the  partnership, 
and  they  did  actually  so  continue  the  partnership.  The 
partners  were  the  same,  the  capital  stock  the  same,  the 
government  by  a  board  of  control  the  same. 

We  think  it  too  plain,  from  a  reading  of  the  com- 
plaint, that  the  right  of  action  which  accrued  to  the 
company  in  1878  passed  along  with  the  renewal  of  the 
company,  quite  as  much  as  the  money  in  the  vaults  or 
any  other  property  or  right  of  the  original  copartnership. 
To  the  assertion  that  such  right  of  action  did  not  pass 
with  the  other  property,  it  might  well  be  asked:  Whom 
did  it  go  to?  What  became  of  it?  It  was  not  a  right  of 
person,  but  a  right  of  property,  and  could  not  fail  even 
if  all  the  partners  had  died;  but,  on  the  contrary,  all  the 
original  partners  were  living  and  still  present  in  the  con- 
tinued company,  with  their  combined  property  and  prop- 
erty rights  and  interest  unchanged  and  unimpaired. 

By  the  death  of  William  H.  Morrison,  in  March,  1881, 

however,  there  can  be  little  doubt,  as  we  think,  that  the 

law  would  have  worked  a  dissolution  of  the  partnership 

were  it  not  for   the  provision  to  the  contrary  in  the 

articles  of  agreement.     Schmidt  v.  Archer,  113  Ind.  365, 

and  authorities  cited. 

By  that  provision,  Mary  Morrison,  widow  and  admin- 
istratrix of  William  H.  Morrison,  took  his  place  in  the 
company,  and  the  partnership  was  continued  under  the 
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board  of  control  until  March  1,  1882.  Only  the  capital 
stock  and  partnership  property  of  William  H.  Morrison 
already  in  the  company  at  his  death,  however,  were  con- 
trolled by  this  provision,  and  not  the  remainder  of  his 
estate.  The  authorities  cited  by  appellees  make  this  suf- 
ficiently apparent.  Story  Partnership,  section  201;  Bur- 
well  V.  Maiideville's  Exr.,  2  How.  560;  Stewart  v.  Robin- 
son, 115  N.  Y.  328.  See,  also,  Vincent  v.  Martin,  79 
Ala.  540;  Stanwood  v.  Owen,  80  Mass.  195. 

On  the  formation  of  the  last  partnership,  in  February, 
1882,  by  the  terms  of  the  agreement  as  set  out  in  the 
complaint,  we  think  it  very  clear  that  while  a  new  part- 
nership was  entered  into,  which  continued  from  March 
1,  1882,  until  the  insolvency  and  appointment  of  the  re- 
ceiver, in  August,  1883;  yet  all  the  capital  stock,  prop- 
erty and  assets  of  every  description  belonging  to  the  first 
partnership,  including  the  right  of  action  in  this  ca^se, 
were  transferred,  unchanged  and  unimpaired,  to  the  new 
company  in  the  same  fullness  of  title  as  they  were  held 
by  the  old  company. 

One  of  the  partners  having  died,  and  another  having 
retired  after  disposing  of  all  his  interest  to  the  remain- 
ing  partners,  these  surviving  partners  succeeded  to  the 
full  right  of  disposing  of  the  partnership  property  and 
closing  up  its  business.  Willson  v.  Nicholson,  61  Ind. 
241;  Anderson  v.  Ackerman,  88  Ind.  481;  Valentine  v. 
Wylor,  123  Ind.  47;  Strange  v.  Oraham,  56  Ala.  614; 
Stillwell  V.  Gray,  17  Ark.  473;  Oher  v.  Indianapolis,  etc., 
R,  R.  Co.,  13  Mo.  App.  81;  Kinsler  v.  McCants,  4  Rich. 
(S.  C.)  46;  Parsons  Partnership,  440;  Lindley  Partner- 
ship, 341;  Bates  Partnership,  section  718,  and  other  sec- 
tions and  notes. 

The  surviving  partners  in  this  case  deemed  it  best  to 
join  with  the  representative  of  the  deceased  partner  in 
continuing  the  company,  and  to  that  end,  with  her»  en* 


NOVEMBER  TERM,  1894.  235 


Rand,  Receiver^  v.  Wright  et  al. 


tered  into  new  articles  of  agreement.     All  the  old  inter- 
ests were  retained  in  the  new  firm;    they  could  go  no- 
where else  for  there  was  no  owner  of  any  interest  in  the 
old  firm  who  was  not  a  member  of  the  new  firm,  retain* 
ing  his  proportionate  share  in  the  new  firm  as  he  did  in 
the  old.     Only  creditors,  or  some  of  the  partners  them- 
selves, to  protect  endangered  interests,  could  disturb  the 
new  firm  in  the  full  and  free  exercise  of  every  right  en- 
joyed by  the  old  firm.     This  the  partners  did  do,  as  they. 
had  a  right  to  do,  in  the  action  brought  by  them,  in 
which  the  receiver  was  appointed.     Even  the  partners, 
however,  could  not  complain  of  this  action  and  of  the 
appointment  of  the  receiver,  which  was  the  result  of  their 
own  deliberate  act.     Neither  could  the  creditors  com- 
plain of  it,  for  its  sole  object  was,  by  the  appointment  of 
a  receiver,  to  collect  and  dispose  of  the  assets  of  the  firm 
and  so  secure  the  rights  of  the  creditors  themselves. 

As  a  matter  of  fact  there  is  no  one  who  could  rightfully 
complain  either  of  the  formation  of  the  new  company, 
and  the  transfer  to  it  of  all  property  and  property  rights 
of  the  old  company,  or  of  the  appointment  of  a  receiver 
to  take  possession  of  all  property  and  collect  whatever 
was  due  the  company.  And  as  a  matter  of  fact,  also, 
there  is  no  one  attempting  to  complain  of  any  of  these 
things  except  the  appellees,  against  whom  the  company 
and  the  receiver  claim  the  damages  involved  in  this  ac- 
tion. 

It  is  idle  to  say,  in  this  condition  of  affairs,  that  the 

right  of  action  in  question,  which  had  accrued  to  the  old 

firm,  did  not  pass  fully  and  unimpaired  to  the  new  firm 

and  from  the  firm  itself  to  its  receiver  when  appointed. 

There  was  no  place  elsewhere  it  could  rest. 

The  partners  in  the  new  company  had  assumed  the 
iiabilities  of  those  in  the  old,  even  as  a  consolidated  rail- 
road company  does  those  of  the  component  companies; 
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and  they  were,  in  like  manner,  also  entitled  to  enjoy  all 
the  properties,  rights  and  interests  of  the  old  partners. 
Louisville,  etc.,  R,  W.  Go.  v.  Boney,  117  Ind.  501;  Cleve^ 
land,  etc.,  R.  W.  Co,  v.  Prewiit,  134  Ind.  557. 

But  when  the  receiver  was  appointed  for  the  new  firm, 
on  petition  of  one  or  more  of  the  partners,  all  the  rights 
of  the  firm  at  once  passed  to  him,  in  trust  for  them  and 
their  creditors,  including,  of  course,  authority  to  bring 
this  suit. 

The  judgment  is  reversed,  with  instructions  to  the 
court  in  general  term  to  direct  the  court  in  special  term 
to  overrule  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

.Filed  Jan.  16, 1895;  petition  for  rehearing  overruled  May  3,  1895. 
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Criminal  Law.— Jffbmiadc.  —  Self  defense.  —  Erroneous  Instruction. — 
Duty  to  Betreat, — In  an  action  on  an  indictment  charging  murder  in 
the  first  degree,  where  the  defense  of  self-defense  was  interposed, 
the  following  instruction  was  erroneous:  *'In  order  to  justify  a 
homicide  on  the  ground  of  self-defense,  a  person  endangered  or 
assailed  must  employ  all  reasonable  means  within  his  power,  con- 
sistent with  his  safety,  to  avoid  the  danger  and  avert  the  necessity 
of  taking  life.  He  must  even  retreat,  if  retreat  be  safe  and  prac- 
ticable ;  but  where  one  is  attacked  and  his  life  is  in  danger,  or  he 
is  in  danger  of  great  bodily  harm  from  his  adversary,  and  retreat 
is  not  safe  or  practicable,  he  is  not  obliged  to  retreat." 

Same. — Homicide. — Instruction. —  When  Person  Attacked  Should  Setreat. 
— Contingency  Rule. — It  is  essential  that  an  instruction  that  the  per- 
son assailed  must  retreat,  should  also  state  the  contingency  when 
such  retreat  is  required,  and  should  not  have  the  rule  to  apply  with- 
out reference  to  the  character  or  apparent  character  of  the  attack. 

Same. — Homicide, — Self-Defense. — The  right  to  resist  force  with  force. 
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without  retreating,  depends  upon  the  fact  that  the  person  who  so 
resists  was  himself  without  fault  and  in  a  place  where  he  had  a  right 
to  be ;  and  the  person  assailed  may  go  to  the  extent  of  taking  his 
adversary's  lif e^  if  in  repelling  his  assailant  he  uses  no  more  force 
than  is  reasonably  necessary  in  his  own  self-defense. 

From  the  Morgan  Circuit  Court. 

J".  C.  Robinson,  M.  H.  Parks,  A.  D,  Rose,  J.  E.  Bed' 
wick  and  0.  Mathews,  for  appellant. 

IV.  A.  Keicham,  Attorney-General,  M.  Moores,  W-  JR. 
Harrison,  C.  G.  Renner  and  W.  E.  McCord,  for  State. 

Hackney,  J. — ^The  appellant  was  charged  with  the 
ofiense  of  murder  in  the  first  degree  in  the  killing  of 
Hiram  C.  Gregory,  and  upon  the  trial  he  was  found 
guilty  of  voluntary  manslaughter. 

The  defense  was  that  the  homicide  was  justifiable  as 
in  self-defense. 

Of  the  charges  given  by  the  court,  were  the  following: 

'*10.  One  who  is  without  fault  and  in  a  place  where  he 
has  a  right  to  be,  and  is  there  unlawfully  assailed,  may 
without  retreating  repel  force  with  force  and  go  even 
to  the  extent  of  taking  the  life  of  his  adversary,  if  in 
repelling  his  assailant  he  uses  no  more  force  than  is 
reasonably  necessary  in  his  own  self-defense." 

''18.  The  law  is  tender  of  human  life  and  will  not 
suffer  the  life  even  of  an  assailant  and  wrong-doer  to 
be  taken  unless  the  assault  is  of  such  a  character  as  to 
make  it  appear  to  the  defendant  reasonably  necessary 
to  him  to  take  life  in  defense  of  his  own  life,  or  to  pro- 
tect his  person  from  great  bodily  harm.  In  order,  there- 
fore, to  justify  a  homicide  on  the  ground  of  self-defense, 
^  person  endangered  or  assailed  must  employ  all  reason- 
able means  within  his  power,  consistent  with  his  safety, 
to  avoid  the  danger  and  avert  the  necessity  of  taking 
life.  He  must  even  retreat,  if  retreat  be  safe  and  prac- 
ticable;   but  where  one  is  attacked  and   his   life  is  in 
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danger,  or  he  is  in  danger  of  great  bodily  harm  from 
his  adversary,  and  retreat  is  not  safe  or  practicable,  he 
is  not  obliged  to  retreat;  he  may  even  pursue  his  adver- 
sary, if  in  that  way  lies  his  safety,  until  he  has  secured 
himself  from  the  threatened  danger,  and  if  in  so  doing, 
to  save  himself,  he  kills  bis  adversary,  it  is  self- 
defense." 

The  proposition  contained  in  the  tenth  charge  is  con- 
ceded to  be  the  law  as  far  as  it  goes,  and  there  can  be 
no  doubt,  in  this  State,  that  it  is  the  law.  Runyan  v. 
Slate,  57  Ind.  80;  Miller  v.  State,  74  Ind.  1;  PreaacT  v. 
Sia(c,  77  Ind.  274;  Batten  y.  Slate,  80  Ind.  394;  Story 
V.  State,  99  Ind.  413;  Fields  v.  State,  134  Ind.  46;  Plum- 
merv.  Slate,  135  Ind.  308. 

One  of  the  propositions  charged  in  the  eighteenth  in- 
struction, it  is  insisted  on  behalf  of  the  appellant,  is  fit 
variance  with  that  contained  in  the  tenth  charge,  namely, 
upon  the  duty  as  to  retreating.  The  first  proposition  of  the 
charge,  namely,  that  taking  life  is  not  justifiable  where 
there  is  no  reasonable  apprehension  of  the  loss  of  life  or 
the  suffering  of  great  bodily  harm,  or,  the  reason  for 
that  rule :  the  tender  regard  of  the  law  for  human  life, 
does  not  invite  criticism.  The  third  proposition,  that 
where  one  is  in  peril  of  life  or  of  great  bodily  harm  from 
the  attack  of  an  adversary,  he  is  not  obliged  to  retreat, 
but  may  pursue  his  adversary,  even  to  the  taking  of  life, 
if  necessary  for  his  protection  from  that  peril,  is  proba- 
bly correct  as  far  as  it  goes,  unless  it  be  in  the  doubtfully 
expressed  contingency  that  retreat  be  not  safe  or  practi- 
cable, but  it  might  have  applied  the  same  rule  in  the 
contingency  of  the  reasonable  apprehension  of  such 
peril.  The  second  proposition  of  the  charge  is  that, 
"  to  justify  a  homicide  on  the  ground  of  self-de- 
fense, a  person  endangered  or  assailed  must  employ  all 
reasonable  means  within  his  power,  consistent  with  his 
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safety,  to  avoid  the  danger  and  avert  the  necessity  for 
taking  life ;  he  must  even  retreat,  if  retreat  be  safe  and 
practicable.".  It  is  true,  as  we  have  seen,  that  the  sec- 
ond proposition  is  attempted  to  be  given  dependence 
upon  the  first  by  the  employment  of  the  conjunction 
therefore.  This  dependence  is  only  as  supplying  the 
reason  for  the  second  proposition,  and  does  not  make 
the  hypothesis  of  the  second  proposition  depend  upon 
contingency  stated  in  the  first  proposition. 

The  sense  of  the  two  propositions  is  that,  because  of 
the  tender  regard  of  the  law  for  human  life,  one  who  has 
no  reasonable  apprehension  of  losing  his  life  or  suffering 
great  bodily  harm  may  not  take  the  life  of  his  assailant, 
and,  for   this  reason,    "to  justify  a   homicide  on   the 
ground  of  self-defense,  a  person  endangered  or  assailed," 
regardless  of  the  degree  of  real   or  apparent  danger, 
"must  even  retreat,  if  retreat  be  safe  and  practicable." 
That  this  is  the  sense  in  which  the  court  intended  to  ex- 
press the  two  propositions  is,  to  some  extent,  manifested 
in  the  third  proposition  of  the  charge,  which  announces 
that  one  in  peril  of  life  or  great  bodily  harm  from  his 
adversary,  "and  retreat  is  not  safe  or  practicable,"  may 
pursue,  etc.     In  our  judgment  the  proper  interpretation 
of  the  eighteenth  charge,  in  its  second  proposition,  is  in 
positive  conflict  with   the   law  as  stated   in   the   tenth 
charge,  and  with  the  law  as  held  in  all  of  the  cases  we 
have  cited  and  many  other  decisions  of  this  State. 

In  Bishop's  New  Criminal  Law  (Ed.  1892),  Ch.  56, 
the  doctrine  of  self-defense  is  treated  under  two  general 
divisions;  the  perfect  defense,  where  the  life  of  an  ag- 
gressor may  be  taken  when  necessary,  and  the  imperfect 
defense,  where  a  trespass  against  the  person  or  property 
may  be  resisted,  yet  not  to  the  extent  of  involving  the 
life  of  the  trespasser. 

In    section  850  the  author  illustrates  this  distinction 
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as  it  involves  the  duty  of  retreating  as  follows:  * 'These 
cases  of  mere  assault  and  cases  of  mutual  quarrel,  where 
the  attacking  party  has  not  the  purpose* of  murder  in 
his  heart,  are  those  to  which  is  applied  the  doctrine  of 
the  books  that  one  can  not  justify  the  killing  of  another, 
though  apparently  in  self-defense,  unless  he  retreated* 
'*to  the  wair'  or  other  interposing  obstacle,  before  re- 
sorting to  this  extreme  right.  But  where  an  attack  is 
made  with  murderous  intent,  there  being  a  suflficient 
overt  act,  the  person  attacked  is  under  no  duty  to  flee; 
he  may  stand  his  ground,  and  if  need  be  kill  his  adver- 
sary. And  it  is  the  same  where  the  attack  is  with  a 
deadly  weapon;  for  in  this"  case  the  person  attacked  may 
well  assume  that  the  other  intends  murder,  whether  he 
does  in  fact  or  not." 

Numerous  authorities  are  cited  to  these  propositions 
and  among  them  is  the  case  of  Runyan  v.  State,  s^upra. 

In  an  elaborate  and  able  note  to  Commonwealth  v. 
Selfridge,  H.  &  T.'s  Cases  on  Self-defense,  p.  31,  after 
showing  the  duty  to  retreat,  it  is  said:  "This  is  clearly 
the  doctrine  in  cases  of  nonfelonious  assaults,  and  in 
cases  of  mutual  broils  and  combats,  where  the  law  sup- 
poses both  parties  in  some  measure  culpable.  4  Bla. 
Com.  184;  Foster  Crim.  Law  276;  1  Bish.  Crim.  Law  (5th 
ed.),  sections  869,  870;  Riley  Case,  post  [155],  where 
the  rule  is  clearly  stated;  Robertson's  Case,  post  [152] ; 
Wills'  CsiQe, post  [145];  Meredith's  Case,  post  [298];  Sulli- 
van's Case,  post  [65] .  But,  if  applied  to  all  cases  where 
a  person  going  his  lawful  way  is  assaulted,  without  ref- 
erence to  the  question  whether  a  felony,  or  a  mere  tres- 
pass on  the  person,  is  manifestly  intended,  it  would 
require  a  man  to  flee  before  another  who  murderously 
assails  him,  or  a  traveler  to  flee  before  a  highway  robber, 
or  a  woman  to  flee  before  her  would-be  ravisher,  before 
resorting  to  the  extreme  measure  of  defense.     It  is  safe 
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to  say  that  the  law  puts  upon  a  person  no  such  necessity. 
The  old  writers  in  speakingol  justifiable  homicide — that  is, 
homicide  committed  in  the  resistance  of  felonies — make  no 
mention  of  the  duty  of  retreating.  Foster  [273] ;  4  Bla. 
Com.  180, 181,  182;  1  Hal.  P.  C,  488;  1  East,  P.  C,  271. 
Nor  do  the  cases  which  discuss  this  question,  so  far  ae 
we  know.  In  Oliver's  Case,  post  [275];  Harris'  Case, 
post  [276];  Rutherford's  Case,  |>oa^  [734];  Roane's  Case, 
post  [224] ,  and  Payne's  Case,  post  [863] .  Except  to  state 
that  retreat  in  such  cases  is  not  necessary.  Pond's  Case, 
post  [814] .  And,  it  is  safe  to  say,  that  if  an  assault  is 
manifestly  felonious— or,  to  repeat  an  expression  above 
quoted,  if  a  'known  felony,'  is  attempted — ^the  person 
assailed,  being  himself  innocent,  may  ordinarily  kill 
the  assailant  without  retreating.  Accordingly  it  is 
stated  by  Mr.  Bishop,  that  where  an  attack  is  made  with 
murderous  intent,  the  person  attacked  is  under  no  obli- 
gation to  flee,  but  may  stand  his  ground,  and,  if  need 
be,  kill  his  adversary.  1  Bish.  Cr.  Law  (5th  ed.),  sec- 
tion 850.  And  this  is  clearly  the  law.  See  James  D. 
Kennedy's  Case,  post,  [137]." 

Whether  the  attack  is  felonious,  or  may  be  reasonably 
deemed  so,  by  the  person  attacked,  is  a  question  for  the 
decision  of  the  jury,  and,  if  the  above  distinction  is  to 
be  observed  in  this  State,  it  is  essential  that  an  instruc- 
tion that  the  person  assailed  must  retreat  should  also 
state  the  contingency  when  such  retreat  is  required  and 
should  not  leave  the  rule  to  apply  without  reference  to 
the  character  or  apparent  character  of  the  attack. 

Whether  the  duty  of  one  in  exerting  an  imperfect 
defense,  under  the  decisions  in  this  State,  must  retreat, 
is  not  now  a  question,  though  it  has  frequently  been  as- 
serted by  our  cases  that  the  right  to  resist  force  with 
force  depends  upon  the  fact  that  the  person  who  so  re- 
VoL.  141—16 
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sists  was  himself  without  fault  and  in  a  place  where  he 
had  a  right  to  be;  and  it  has  also  been  held,  by  this 
court,  that  one  who  invites  or  voluntarily  enters  the  con- 
flict is  not  without  fault.  Retreat,  in  such  case,  until  a 
fair  disposition  to  withdraw  from  the  conflict  and  avoid 
•the  consequences  of  his  own  wrong  are  shown,  becomes 
necessary;  but  in  no  case  has  our  court  held  that  one 
without  fault  and  in  a  place  where  he  bad  a  right  to  be 
could  not,  without  retreating,  repel  an  attack  which  to 
him  reasonably  appeared  to  imperil  hia  life  or  subject 
him  to  grievous  bodily  injury.  In  the  Runyan  Case, 
iupra.  it  was  said:  "A  very  brief  examination  of  the 
American  authorities  makes  it  evident  that  the  ancient 
doctrine,  as  to  the  duty  of  a  person  assailed  to  retreat 
as  far  as  he  can,  before  he  is  justified  in  repelling  force 
by  force,  has  been  greatly  modified  in  this  country,  and 
has  with  us  a  much  narrower  application  than  formerly. 
Indeed,  the  tendency  of  the  American  mind  seems  to  he 
very  strongly  against  the  enforcement  of  any  rule  which 
requires  a  person  to  flee  when  assailed,  to  avoid  chas- 
tisement or  even  to  save  human  life." 

If  the  charge  in  review,  instead  of  applying  generally 
the  rule  as  to  retreating,  had  applied  it  to  the  instances 
defined  by  Mr.  Bishop  as  constituting  the  imperfect  de- 
fense, we  would  have  a  different  question,  but  we  are 
not  now  prepared  to  say  that  it  would  have  met  with  a 
different  result  if  it  had  been  applied  to  the  case  where 
the  attack  is  apparently  but  a  misdemeanor  and  the  per- 
son attacked  does  not  fear  the  loss  of  life  or  that  he  will 
suffer  grievous  bodily  harm.  In  such  a  case  the  right 
to  defend  exists,  and  that  possibly  without  retreating, 
but  it  does  not  exist  to  the  extent  of  taking  life  and  per- 
mits only  the  return  of  necessary  force.  So,  it  would 
appear  that  where  the  attack  is  such  as  just  described, 
and  no  right  to  take  life  exists  in  defending,  there  would 
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be  no  reasons  for  applying  the  rule  that  one  should  re- 
treat before  he  could  take  life. 

Many  other  questions  upon  instructions  are  discussed, 
but  the  objections  raised  are  of  such  a  trivial  character 
that  they  may  not  arise  upon  another  trial  and  need  not 
now  be  passed  upon. 

For  the  error  in  the  eighteenth  charge,  the  judgment 
of  the  Circuit  Court  is  reversed,  with  instructions  to  sus- 
tain the  appellant's  motion  for  a  new  trial,  and  it  is 
ordered  that  the  appellant  be  returned  to  the  custody  of 
the  sheriff  of  Morgan  county. 

Jordan,  J.^  was  absent  upon  the  rendition  of  this 
opinion. 

Filed  May  14, 1895. 
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Taxis.— Foreclosure  of  Liens  by  State  and  Sale. — Certificate  of  Purchase  liH-^ 
Assigned  to  Owner. — Land  Liable  for  Remainder  Due. — ^Where  the 
lien  of  the  State  for  taxes  is  foreclosed,  the  land  sold  for  less  than 
the  amoant  of  the  decree  of  foreclosure,  and  the  certificate  of  pur- 
chase assigned  by  the  purchaser  to  the  owner  of  the  land,  such  land, 
in  the  hands  of  such  owner,  is  liable  for  the  remainder  due  on  the 
decree. 

Savb. — Sights  of  Purchase  Under  Decree  Foreclosing  Tax  Lien. — A  pur- 
chaser at  a  sale  under  a  decree  procured  by  the  State  foreclosing 
the  lien  of  the  State  for  taxes  takes  such  land  freed  from  the  tax- 
lien  for  which  it  was  sold,  although  the  proceeds  arising  from  the 
sale  are  not  sufficient  to  satisfy  the  amount  of  the  taxes  due. 

8ahb. — Effect  of  Foreclosure  of  Lien  of  State  for  Taxes.— The  foreclosure 
of  its  lien  for  taxes,  by  the  State,  does  not  merge  such  lien  in  the 
judgment. 

Samb. — Extent  of  Lien  of  State  for  Taxes. — Payment.— The  lien  of  the 
State  for  taxes  is  perpetual  for  all  taxes  due  from  the  owner  of  prop- 
erty, and  all  property  owned  by  him  in  the  county  is  liable  for  all 
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taxes  ctiargeable  to  him.    Nothing  short  of  payment  can  relieve 
.  such  property  from  the  lien. 

From  the  Huntington  Circuit  Court. 

L,  P.  Milligan  and  S,  E.  Cook,  for  appellant. 
J,  Morris  and  A,  A.  Chapin,  for  appellee. 

Jordan,  J. — ^The  appellee  herein  successfully  prosecuted 
this  action  against  the  appellant,  treasurer  of  Hunting- 
ton county,  in  the  court  below,  to  enjoin  the  collection 
of  certain  taxes,  and  to  quiet  her  title  to  real  estate,  as 
against  the  land  taxes.  The  errors  assigned  and  com- 
plained of  by  appellant  are: 

1st.  That  the  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

2d.  That  the  court  erred  in  sustaining  the  demurrer 
to  the  answer. 

These  alleged  errors  may,  under  the  facts  and  the 
questions  involved,  be  considered  together. 

The  facts,  as  they  appear  from  the  complaint  and  an- 
swer, are  in  substance  as  follows:  That  in  1890,  and 
prior  thereto,  the  appellee,  together  with  other  heirs  of  one 
Mahan,  owned  and  held  certain  lands,  undivided,  situ- 
ated in  Huntington  county,  Indiana,  the  interest  of  the 
appellee,  as  such  heir,  being  an  undivided  one-half 
therein;  that  during  the  time  that  appellee  and  the  others, 
who  were  tenants  in  common  with  her,  owned  and  held 
the  real  estate  in  question,  as  above  stated,  the  taxes  in 
controversy  were  levied  and  accrued  thereon;  that  under 
and  in  pursuance  of  section  2147  (Elliott  Supp. )  of  the 
statute  pertaining  to  taxes,  the  auditor  of  the  county  cer- 
tified to  the  prosecuting  attorney,  which  officer,  in  the 
name  of  the  State,  upon  his  relation  in  an  action  in  the 
circuit  court  of  said  county,  wherein  the  appellee  and 
others  were  defendants,  on  February  5,  1890,  obtained  a 
judgment  or  decree,  for  the  sale  of  the  lands,  in  satisfac- 
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lion  of  the  delinquent  taxes  thereon;  that  at  the  time  of 
the  rendition  of  said  judgment,  appellee  was,  and  still 
is,  a  nonresident  of  the  State  of  Indiana,  and  that  no 
personal  judgment  was  rendered  against  her;  that  she 
has  no  personal  property  within  the  State  of  Indiana, 
and  that  the  land  in  question  is  of  the  value  of  $3,000. 

It  is  further  shown  that  the  amount  of  the  delinquent 
taxes,  together  with  penalty,  interest  and  cost  at  the 
time  the  decree  was  rendered  amounted  to  $1,060.27; 
that  an  order  of  sale  was  issued  upon  this  judgment, 
and  the  lands  upon  which  the  tax  lien  had  heen  fore- 
closed were  advertised  and  sold  by  the  sheriff  on  March 
26,  1890,  to  one  Bash  for  $165.00;  that  Bash  assigned 
his  certificate  of  purchase  to  Henry  C.  Paul;  that  no  re- 
demption having  been  made,  the  sheriff  executed  a  deed 
to  the  latter  on  April  2,  1891,  and  that  Paul  and  his 
wife,  for  a  valuable  consideration,  sold  and  conveyed  the 
realty  in  question  on  October  31,  1891,  to  the  appellee 
herein,  who,  at  the  commencement  of  this  action,  was 
the  owner  thereof;  that  after  the  appellee  became  vested 
again  with  title  to  the  lands,  the  county  auditor  entered 
upon  the  tax  duplicate  the  remainder  unpaid  of  said 
taxes  for  which  the  real  estate  had  been  sold,  an  amount 
suflScient  not  having  been  realized  from  said  sale  to  pay 
the  delinquent  taxes,  and  that  the  appellant  as  such 
treasurer  is  threatening  to  enforce  the  collection  of  said 
taxes  remaining  unpaid  against  said  land. 

The  foregoing  summary  of  facts  presents  for  our  con- 
sideration but  a  single  question,  namely:  Can  the  pay- 
ment of  the  remainder  of  these  unpaid  delinquent  taxes 
be  enforced  against  this  real  property  of  the  appellee? 

The  point  involved  is  perplexing,  and  the  authorities 
cited  by  the  parties  pro  and  con  aid  us  but  little  in  the 
solution  thereof.  A  proper  consideration  of  the  conten- 
tions of  the  appellant  require  an  examination  of  several 
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sections  of  the  statutes  of  this  State,  pertaining  to  taxes, 
which  were  in  force  during  the  time  the  sevoral proceedings 
in  question  were  had.  Section  6446,  R.  S.  1881,  provides 
that  "the  lien  *  for  all  taxes  *  shall  attach  on  *  the  first 
day  of  April,  annually,  and  such  lien  shall  be  perpetual  for 
all  taxes  due  from  the  owner  thereof,  which  have  here- 
tofore accrued,  or  shall  hereafter  accrue,  with  the  inter- 
est and  penalties  *  until  payment.     Such  lien  shall  in 
nowise  be  affected  or  destroyed  by  any  sale  or  transfer." 
Section  6447,  R.S.,  provides  that  *'all  the  property,  both 
real  and  personal,  *  shall  be  liable  for  the  payment  of  all 
taxes,  etc.,  charged  to  the  owner  thereof  *  and  no  partial 
payment  of  such  taxes,  *  shall  release  or  discharge  any 
part  or  portion  of  such  property  until  the  whole  be  paid, 
etc."     Section  6321  provides  that  *' the  undivided  real 
estate  of  any  deceased  person  may  be  listed  to  the  heirs 
or  devisees  of  such  person,  etc.     Each  heir  or  devisee 
shall  be  liable  for  the  whole  of  such  tax,  and  shall  have 
a  right  to  recover  of  the  other  heirs  or  devisees  their 
respective  proportions  thereof,  when  paid  by  him,  etc." 
Section  2147,  supra  (Elliott  Supp.),  provides  that  lands 
that   have    been   offered   for   sale   for   three    years    in 
succession,    and  remain  unsold  for   want  of     bidders, 
shall  be  certified,  by  the  auditor,  to  the  prosecuting-at- 
torney,  who  shall  bring  suit  in  the  circuit  court,  in  the 
name  of  the  State  of  Indiana,  on  the  relation  of  that 
officer,  against  the  owner,  making  all  persons  parties  to 
the  action,  who  claim  or  appear  to  have  an  interest  in 
the  realty,  for  the  purpose  of  obtaining  a  judgment  on 
the  lien  for  such  delinquent  taxes. 

Section  6492,  R.  S.  1881,  provides  for  the  decree  that 
the  court  shall  render,  and  for  the  sale  of  the  lands  by 
the  sheriff  as  other  real  estate  is  sold  upon  execution, 
etc.  Section  2147,  supra,  which  is  an  amendment  to 
6491,  R.  S.  1881,  and  section  6492,  supra,  provides  for  a 
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resort  to  judicial  proceedings  in  aid  of  the  collection  of 
the  delinquent  tax  when  the  usual  or  ordinary  methods 
provided  for  by  the  tax  statute  have  been  exhausted  and 
the  tax  still  remains  unpaid. 

The  action  contemplated  by  the  section  above  men- 
tioned is  one  at  least  for  a  decree  of  the  court  ordering 
the  specific  property  sold  to  enforce  the  payment  of  the 
delinquent  taxes.  It  is  evident  that  when  lands  are  sold 
under  and  in  pursuance  of  this  special  provision  of  the 
tax  law  that  the  person,  other  than  the  owner,  who  was 
originally  liable  for  the  tax,  who  purchases  at  the  sher- 
iff's sale,  and  obtains  from  that  officer  a  conveyance 
therefor,  will  take  and  hold  the  premises,  freed  from  the 
tax  lien  for  which  the  same  were  sold,  although  the  pro- 
ceeds arising  from  the  sale  were  not  sufficient  to  satisfy 
said  taxes. 

The  position  of  appellee's  learned  counsel  is  that  the 
lien  was  merged  in  the  judgment  obtained  in  the  action 
instituted  by  the  State's  attorney,  and  that  the  sale  of 
the  lands,  in  pursuance  of  this  decree  of  the  circuit  court, 
operated  to  pay  and  satisfy  the  taxes  in  full  and  extin- 
guish the  lien  therefor,  notwithstanding  the  fact  that  the 
proceeds  of  the  sale  were  not  sufficient  to  accomplish  the 
purpose  for  which  the  realty  was  sold. 

It  is  true  that  the  premises  having  once  been  sold  un- 
der the  deree,  and  not  redeemed,  exhausted  the  power 
to  sell  them  again  thereunder. 

But  the  contention  of  the  appellee  that  the  tax  lien  in 
question  was  merged  in  the  judgment  obtained  is  errone- 
ous and  has  no  reasonable  support.  The  statute  merely 
provides  a  remedy  for  a  judicial  condemnation  and  sale 
of  the  property  for  the  payment  of  the  delinquent  tax, 
and  in  no  wise  is  the  lien  merged  in  the  proceedings  or 
judgment.  It  may  properly  be  said  to  be  terminated  as 
against  the  lands,  in  the  hands  of  the  purchaser  at  the 
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sheriff's  sale,  but  it  is  not  extinguished  or  destroyed  as 
to  the  portion  of  the  taxes  unpaid  to  the  extent  of  pre- 
venting it  from  attaching  to  property  after  acquired  by 
the  tax  debtor.  It  can  not  be  established  as  a  legal 
proposition  that,  under  the  facts  in  this  case,  the  lien 
was  merged,  as  contended,  and  that  the  sale  operated  as 
satisfaction  of  the  taxes  and  destroyed  the  lien  for  the 
future. 

The  rights  of  the  State,  under  the  proceedings  in  con* 
troversy,  could  not  and  ought  not  to  be  abridged  in  this 
manner.  The  case  of  Evansville  Gas-Light  Co.  v.  State, 
exTcL,  73  Ind.  219,  by  analogy,  lends  support  to  this 
conclusion. 

Under  section  6321,  supra ,  appellee  as  the  owner  of 
an  undivided  interest  in  and  to  the  lands,  as  the  heir  of 
one  Mahan,  was  liable  for  the  payment  of  the  whole  of 
the  taxes,  her  remedy  and  right,  upon  paying  the  same^ 
being  fully  reserved  by  this  section.  The  duty  to  pay 
them  was  enjoined  upon  her  by  law,  and  her  failure  so 
to  do  will  not  enable  her  to  reap  any  advantage  from  her 
own  wrong  in  her  attempt  to  defeat  the  payment  by  an 
action  in  court. 

It  appears  from  the  provision  of  the  tax  law  cited  that 
this  lien  is  made  perpetual  for  all  taxes  due  from  the 
owner,  and  that  all  property  owned  by  the  tax  debtor, 
both  real  and  personal,  situated  in  any  county,  is  made 
liable  for  the  payment  of  all  taxes  charged  to  him  or 
her.  As  said  by  this  court  in  Justice  v.  City  of  Logans* 
port,  101  Ind.  326:  "It  would  have  been  difficult,  if  not 
impossible,  for  (the  law  makers)  to  have  employed 
stronger  words."  The  liability  thus  incurred  ceases  on- 
ly with  payment.     Adams  v.  Davis,  109  Ind.  10. 

This  court  has  further  declared  that  nothing  short  of 
the  payment  of  the  taxes,  interest  and  penalties  can 
serve  to  discharge  or  release  the  property  of  the  owner 
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charged  therewith  from  the  liability  imposed  by  the  stat- 
ute. Rinard  v.  Ncrdyke,  Treas.j  76  Ind.  130;  Mesker  v. 
Koch,  Treas.,  76  Ind.  68;  Foresman  v.  Chase,  68  Ind.  500. 
Applying  the  provisions  of  the  tax  law  above  referred 
to,  and  the  principles  established  by  the  decisions  of  this 
court,  which  we  have  cited,  to  the  facts  in  this  cause, 
we  are  led  to  the  conclusion  that  the  liability  of  the 
appellee  for  the  payment  of  the  taxes,  interest  and  pen- 
alties in  suit,  may  be  enforced  by  the  proper  oflScers  in 
the  usual  method,  provided  by  law,  for  the  collection  of 
delinquent  taxes  in  the  first  instance.  It  can  not  in 
reason  be  said,  that  had  appellee  acquired  the  ownership 
of  property  other  than  that  in  controversy  from  Paul, 
the  payment  of  these  taxes  could  not  have  been  en- 
forced against  it.  This  being  true,  what  renders  the 
lands  in  question  in  her  hands  so  sacred  that  they,  in 
like  manner,  can  not  be  subjected  to  the  payment  there- 
of? We  fail  to  find  any  law  in  point  or  reason  for  deny- 
ing this  right  to  the  State  under  the  facts  and  circum- 
stances in  this  action.  It  is  not  an  attempt,  upon  the 
part  of  appellant,  to  force  a  sale  of  the  lands  through 
this  judgment;  that  of  course  could  not  be  done.  It  will 
not  be  denied,  we  presume,  that  had  the  action  in  ques- 
tion been  one  to  foreclose  a  mortgage  in  which  a  personal 
judgment  had  been  recovered  against  appellee  on  her 
mortgage  indebtedness,  the  mortgaged  premises  sold 
upon  the  order  of  sale  and  conveyed  to  Paul,  and  a  sum 
not  sufficient  realized  from  the  sale  to  satisfy  the  judg- 
ment in  full,  and  that  thereafter  the  mortgaged  lands, 
so  sold  and  purchased,  were  conveyed  to  appellee,  but 
what  the  lien  of  the  judgment  to  the  extent  of  the  re- 
mainder unpaid  would  attach  to  the  realty  eo  instanti  when 
appellee  again  became  vested  with  the  ownership  there- 
of. From  the  reasoning  herein  it  follows  that  we  must 
adjudge  that  when  appellee  became  reinvested  with  the 
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to  the  lands  iu  controversy  they  became  liable  for 
>ayment  of  these  unpaid  taxes,  interest  and  penalties 
led  thereon;  and  appellee  was  not  entitled  to  in- 
tive  relief  against  the  same.  See  Reynoldt,  Aitd.,  v. 
■.n,  Admr.,  138  Ind.  434. 

le  judgment  of  the  trial  court  is  reversed  with  cost, 
instructions  to  overrule  the  demurrer  to  the  an- 
,  and  sustain  it  to  the  complaint,  and  to  proceed  in 
-dance  with  this  opinion. 
a  Feb.  1,  1886. 

Ok  Petition  fob  a  Reheaeinq. 

EDAH,  J. — Appellee  has  petitioned  for  a  rehearing 
lis  cause,  and  we  have  again  given  the  question, 
led  in  the  original  opinion,  careful  consideration; 
kre  unable  to  yield  our  sanction  to  the  contention  of 
[earned  counsel  that  we  erred  in  the  conclusion  at 
h  we  arrived  relative  to  the  point  presented  upon 
ction  of  the  trial  court  in  sustaining  a  demurrer  to 
Llant's  answer.  It  appears  from  the  allegations  of 
answer  that  at  the  time  the  taxes  in  controversy 
assessed,  and  accrued,  appellee  held  and  owned, 
,n  heir  of  Samuel  Mahan,  an  undivided  one* 
interest  in  the  real  estate  in  question,  as  a  tenant  in 
QOD,  along  with  other  heirs  of  said  ancestor.  These 
,  among  others,  we  think  are  fairly  and  clearly 
n  by  the  answer.  Counsel  for  appellee  are  mistaken 
leir  claim  that  the  answer  presents  the  question  of 
.lability  of  the  heir  for  the  payment  of  taxes  as- 
d  upon  the  inherited  real  estate  during  the  life  time 
B  ancestor.  This  question  was  neither  involved  nor 
ed  by  us  in  the  original  opinion.  The  summary 
cts  stated  in  the  opinion  of  the  court  was  made  up 
irt  from  the  complaint  and  part  from  the  answer; 
be  principal  question  presented  for  our  decision  was 
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upon  the  sufficiency  of  the  answer  to  constitute  a  bar  to 
the  action.  In  the  mandate  awarded,  we,  through  inad- 
vertence, directed  the  trial  court  to  sustain  the  demurrer 
to  the  complaint.  In  this  respect  there  should  be  a 
modification  of  the  mandate.  It  is  therefore  ordered  by 
the  court  that  the  original  mandate  in  this  cause  is 
hereby  modified  by  vacating  and  setting  aside  that  part 
thereof  only  which  directs  the  court  to  sustain  the  de- 
murrer to  the  complaint  leaving  it  to  stand  so  far  as  it 
reverses  the  judgment  and  directs  the  demurrer  to  the 
answer  to  be  overruled,  and  to  proceed  in  accordance 
with  the  opinion. 

Petition  for  a  rehearing  is  overruled. 

Filed  May  3,  1895. 


No.  16,266. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany v.  The  Bodenschatz,  etc.,  Stone  Company. 

Spbcific  Perfokhancb. — Mutual  Covenants. — Contract  Must  be  En- 
forceable  Against  Both  Parties. — A  contract  having  mutaal  covenants 
to  be  performed  by  both  parties  can  not  be  enforced  by  one  party 
against  the  other,  if  the  covenants  to  be  performed  by  the  former 
are  so  indefinite  that  a  court  of  equity  can  not  enforce  them  against 
him. 

€amb. — Sufficiency  of  Answer. — In  determining  the  sufficiency  of  an 
answer  to  a  complaint  for  specific  performance  of  a  contract,  it  will 
be  held  sufficient  if  it  presents  sucli  a  state  of  facts  as  would  render 
it  inequitable  to  grant  the  relief  prayed.  If  it  shows  that  the  plain- 
tiff secured  the  contract  by  any  sharp  or  unscrupulous  practice ;  by 
overreaching,  by  not  disclosing  important  facts,  by  trickery,  by  tak- 
ing andue  advantage  of  his  position,  or  by  any  other  means  which 
are  not  conscientious,  it  will  be  sufficient. 

8amb. — Contract  to  Convey,  Inability  to  do  so.  Defense. — A  contract  to 
convey  a  certain  tract  of  land  to  which  the  defendant  has  no  title 
will  not  be  enforced,  on  the  ground  that  the  defendant  has  no  ability 
to  comply  with  his  contract. 
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6a«k.— What  Contract  Enforceable.— Poaer  of  Court  to  Snforet.—Muat 
not  be  Oppressive  or  Unfair. — la  order  to  give  a,  court  jiiriBdietioo  to 
enforce  the  apeci&c  performance  of  a  contract,  it  is  tiecessnry  that 
it  be  complete  and  certain,  us  well  as  fair,  iast,  and  equal  in  all  ita 
parts,  and  that  it  be  founded  upon  a  valuable  consideration.  It 
must  be  capable  of  being  specifically  enforced,  and  be  of  a  nature 
that  the  court  can  decree  its  complete  performance  against  both 
parties  without  adding  to  its  terms.  It  must  appear  that  the  plain- 
tifi  has  no  adequate  remedy  at  law,  and  that  a  refusal  to  perform 
the  contract  would  be  a.  fraud  upon  him.  The  circumBtancea  muat 
be  such  that,  when  the  court  ia  called  upon  to  act,  ita  enforcement 
would  not  be  hard  or  oppressive  on  the  defendant. 

Saub. — Plaintiff  to  Perform  ia  the  Fature.-^Svcceasiou  of  Acta  Bc'ivirinff 
Protracted  Svperrision. — When  the  consideration  on  the  part  of  the 
plaintiff  is  the  doing  of  Bomething  in  the  future,  the  performance  of 
which  the  court  can  not  compel,  or  when,  by  its  terms,  the  contract 
etipuIateB  for  a  succession  of  acls,  the  jwrforniance  of  which  can  not 
beconsummatod  by  one  transaction,  but  will  be  coutiDUoas  and  re- 
quire protracted  supervision,  specific  performance  will  be  refused. 

Same. — Duties  of  Plaintijf  Uncertain. — Contract  on  Plaintiff's  Part  not 
SpeciflcaUy  Stated. — If  the  contract  on  the  part  of  the  plaintiff  is  not 
stated  with  clearness,  and  the  part  he  is  to  perform  is  not  clearly 
stated  or  ascertainable  with  completeneas,  it  will  not  be  enforced. 

From  the  Monroe  Circuit  Court. 
E.  C.  Field  and  W.  S.  Rinnan,  for  appellant. 
M.  F.  Dunn,  J.  E.  Igleharl,  E.   Taylor  and  E.  F. 
Runyan,  for  appellees. 

Monks,  J. — This  was  an  action  by  appellant  to  en- 
force specific  performance  of  a  written  contract.  So 
much  of  the  contract  as  is  material  to  this  controversy  is 
as  follows: 

"This  agreement,  made  and  entered  into  this  10th  day 
of  March,  1890,  by  and  between  the  Bodenschatz  Stone 
Company,  incorporated  under  the  laws  of  the  State  of 
Illinois,  parties  of  the  first  part,  and  the  Louisville,  New- 
Albany  and  Chicago  Railway  Company,  parties  of  the 
second  part. 

"Witnessetb,  that  whereas,  said  first  party  is  desirous 
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of  opening  up  a  stone  quarry  near  Bedford,  Lawrence 
county,  Indiana,  removed  from  the  main  line  of  the  rail- 
way track  of  the  second  party,  and  for  this  purposq  is 
desirous  of  effecting  connection  between  such  quarry  and 
said  railway,  by  which  stone  can  be  carried  by  cars  over 
and  upon  the  line  of  railway  of  said  second  party,  and 
said  first  party  agrees  to  procure  and  have  conveyed  to 
said  second  party  a  right  of  way  for  railway  purposes 
only  from  the  point  of  connection  with  the  right  of  way 
owned  by  said  railway  company  to  the  said  quarry, 
thereby  vesting  in  said  second  party  the  perfect  title  to 
said  right  of  way,  which  is  agreed  to  be  the  following, 
to  wit:  *  *  *  all  being  shown  on  attached  plat, 
which  is  marked  exhibit  'B.' 

"Said  first  party  further  agrees  to  build  said  road  bed 
and  construct  culverts  and  bridges,  cattle  guards,  and 
also  to  do  all  necessary  grading,  both  excavation  and 
embankment,  for  the  operation  of  said  contemplated  rail- 
road free  of  cost  to  said  second  party,  and  said  first  party 
further  agrees  to  be  and  become  liable  for  all  damage  to 
land  owners  through  which  said  line  of  road  is  built, 
and  for  all  damages  that  may  in  any  manner  arise  from 
such  construction,  either  to  owners  of  the  land  through 
which  said  first  party  obtains  right  of  way,  or  to  any 
party,  company,  person  or  persons,  who  are  damaged,  or 
may  hereafter  sustain  damages  on  account  of  the  con- 
struction of  said  switch  or  any  part  of  said  second  party's 
right  of  way,  except  such  only  as  may  be  incidental  to 
the  operation  of  the  road  by  said  second  party  and  re- 
sults therefrom,  and  in  case  any  suit  or  suits  are  brought 
at  any  time  for  such  damages  as  may  result  from  such 
construction  to  any  such  land-owners,  company  or  per- 
sons that  said  first  party  will  defray  all  expenses  which 
said  second  party  may  incur  or  become  liable  for  in  their 
behalf.     And  said  second  party  having  heretofore  sub- 
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mitted  plans  and  specifications  and  plat  of  proposed  road 
to  Fred  Hall,  chief  engineer  of  said  second  party,  set- 
ting forth  the  line  of  contemplated  road  and  manner  of 
construction,  which  have  been  heretofore  by  him  aj)- 
proved,  copies  thereof  are  hereto  attached  and  made  a 
part  of  this  agreement,  and  said  first  party  hereby  agrees 
to  construct  said  road  in  strict  compliance  therewith, 
(said  specifications  and  plat  marked  exhibit  'A  and  B.') 

"Said  second  party  hereby  agrees  that  after  the  de- 
livery of  the  deed  or  deeds,  aforesaid,  for  right  of  way 
and  the  completion  of  the  right  of  way,  and  the  comple- 
tion of  the  roadway  and  bridges,  in  compliance  with  the 
aforesaid  plans  and  specifications  to  furnish  the  ties, 
railroad  rail,  and  do  the  labor  completing  said  track,  at 
the  expense  of  said  first  party,  for  which  rail  ties  and 
other  track  material,  and  labor,  said  first  party  hereby 
agrees  to  pay  said  second  party  in  cash  upon  the  comple- 
tion thereof  and  said  second  party  agrees  that  said 
first  party  shall  be  reimbursed  for  the  money  so  paid  for 
labor,  ties,  rails  and  other  track  material,  by  thereafter 
receiving  from  said  second  party  a  rebate  of  one  dollar 
($1.00)  per  car  on  each  and  every  loaded  car  passing  in* 
to  or  out  of  said  quarry  and  which  is  shipped  from  or  to 
any  station  except  Bedford  and  the  saw  mills  at  that 
place. 

"And  the  said  second  party  agrees  that  whenever  the 
rebate  shall  amount  to  a  sufficient  sum  to  pay  off  the 
cost  of  said  labor,  rail,  ties,  and  other  track  material, 
the  rebate  shall  cease,  and  it  will  continue  to  furnish 
facilities  for  shipment  of  stone  from  said  quarry. 

"And  said  second  party  further  agrees,  that  in  case 
other  quarries  are  opened  up,  by  other  parties,  along  the 
line  thereof,  or  if  the  line  shall  be  extended  so  as  to  em- 
brace other  quarries,  before  such  party  or  parties  shall 
be  permitted  to  use  such  road,  or  any  part  thereof,  such 
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party  or  parties  shall  pay  to  said  second  party  such  an 
amount,  and  in  such  terms,  as  compensation  for  money 
expended  by  said  first  party  in  the  construction  of  said 
road  as  said  second  party,  by  its  general  manager  or 
general  superintendent,  may  consider  reasonable  and 
just,  on  the  basis  that  such  acquired  interest,  if  any, 
shall  be  proportioned  to  the  cost  of  said  railway  grade 
so  jointly  used,  and  said  second  party,  on  receipt  of  any 
and  all  money  derived  from  this  source,  shall  pay  the 
same  over  to  said  first  party." 

The  amended  complaint  is  based  upon  the  above  con- 
tract, and  alleges,  in  substance,  that  after  the  date  of 
said  written  agreement,  and  in  express  performance 
thereof,  the  defendant  stone  company  procured  from  the 
land  owners,  whose  property  lies  between  the  point  of 
connection  of  said  proposed  switch  and  the  quarry  of 
said  stone  company,  conveyances  of  the  right  of  way  for 
said  proposed  railroad;  that  the  stone  company  then  pro- 
ceeded to  grade,  construct  and  complete  the  roadbed  for 
such  proposed  switch  upon  the  survey  and  plans  of 
plaintiff's  chief  engineer;  that  afterwards,  in  June,  1890, 
said  stone  company  notified  the  plaintiff  that  it  had 
completed  said  roadbed  ready  for  the  superstructure,  and 
requested  the  plaintiff  to  lay  down  the  ties  and  rails  on 
such  graded  roadbed,  and  complete  said  railroad  from 
plaintiff's  main  line  grade  to  said  stone  company's  quar- 
ry; that  before  the  plaintiff  laid  down  the  ties  or  rails 
upon  such  grade  the  stone  company  exhibited  to  plaint- 
iff a  form  of  deed  purporting  to  convey  said  right  of  way 
with  certain  restrictions  and  covenants,  which  were  con- 
trary to  said  contract  of  March  10,  1890,  to  which  re- 
strictions and  covenants  the  plaintiff  objected,  and  re- 
fused to  receive  the  same,  aa  being  contrary  to  said 
contract;  that  the  stone  company  retained  said  convey- 
ance and  agreed  that  the  objection  of  the  plaintiff  there- 
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to  was  proper  and  valid  objection,  and  that  it  would 
execute  a  new  deed  for  such  right  of  way,  and  would 
omit  such  objectionable  restrictions  and  conditions;  that 
relj'ing  upon  such  promise  the  plaintiff  purchased,  ship- 
ped and  laid  down  a  large  amount  of  the  iron  and  track 
material,  and  entirely  completed  said  switch  railroad 
over  the  said  right  of  way,  making  a  continuous  line  of 
railroad  from  plaintiff's  main  track  to  said  stone  compa- 
ny's quarry;  that  the  plaintiff  expended  a  large  sum  of 
money  for  such  ties,  rails  and  labor,  to  wit:  the  sum  of  four 
thousand  three  hundred  and  twenty-one  and  -j^  dollars, 
for  which  sum  plaintiff  rendered  a  statement  to  said  stone 
company,  which,  however,  did  not  include  the  cost  of  sur- 
vey or  transportation  of  said  track  material;  that  on  the 
18th  day  of  November,  1890,  the  stone  company  paid  in  ad- 
vance to  plaintiff  said  sum;  that  afterwards  the  plaintiff 
notified  said  stone  company  that  it  was  ready  to  switch  cars 
into  and  from  said  quarry,  but  said  defendant  said  it  was 
not  ready,  and  shortly  thereafter,  on  December  10, 1890, 
erected  obstructions  across  said  switch,  a  short  distance 
from  its  connection  with  the  main  line  of  the  plaintiff's 
railroad,  and  also  took  out  the  track,  and  dug  a  ditch 
across  the  right  of  way,  and  carried  off  some  of  the  rails 
in  such  switch,  so  as  to  disconnect  the  said  switch  from 
the  said  main  track  of  plaintiff's  railroad,  and  refused 
to  allow  the  plaintiff  to  make  any  use  of  said  track, 
claimed  that  said  switch  belongs  exclusively  to  said  de- 
fendant as  its  own  property,  and  that  the  plaintiff  has 
no  right  or  title  to  said  switch,  nor  any  right  to  operate 
the  same  or  to  run  its  trains  upon  the  same,  except  as 
said  defendant  may  choose  to  permit;  that  the  defendant 
refuses  to  perform  its  covenants  in  said  agreement  or  to 
procure  and  have  conveyed  to  the  plaintiff  the  right  of 
way  described  therein,  so  as  to  vest  a  perfect  title  in  the 
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plaintiff,  but  claims  the  exclusive  title  thereof  to  be  in 
the  defendant,  and  that  the  plaintiff  has  no  right,  title 
or  interest  therein,  or  any  right  whatever  to  operate  the 
same;  that  the  defendant,  in  disregard  of  the  plaintiff's 
rights,  has  entered  into  an  agreement  with  the  Evans- 
ville  and  Richmond  railroad  company  which  owns  and 
operates  a  line  of  railroad  running  east  and  west,  and 
crossing  the  line  of  the  plaintiff's  railroad  in  the  city  of 
Bedford,  Indiana,  a  short  distance  from  defendant's 
quarry,  and  has  bound  itself  in  some  manner  to  procure 
the  right  of  way  for,  and  construct  a  line  of  railroad 
from  the  main  tracks  of  the  Evansville  and  Richmond 
railroad  to  said  switch,  intersecting  the  same  just  out- 
side the  main  right  of  way  of  plaintiff's  railroad,  and 
that  the  defendant  has  given  the  Evansville  and  Rich- 
mond railroad  company  the  right  to  run  its  engines, 
cars  and  trains  over  said  switch  to  and  froin  the  defend- 
ant's quarry  situated  thereon. 

Plaintiff  has  in  all  things  kept  and  performed  the  cove- 
nants obligatory  upon  it  under  said  contract  of  March 
10,  1890,  and  prays  that  the  court  adjudge  that  the 
plaintiff  is  the  exclusive  owner,  in  fee  simple,  of  said 
right  of  way,  and  that  said  defendant  be  ordered  to  spe- 
cifically perform  said  contract,  and  execute  or  cause  to 
be  executed  and  delivered  to  the  plaintiff  proper  deed  of 
conveyance,  vesting  in  the  plaintiff  the  perfect  legal 
title  to  said  right  of  way. 

The  appellee  stone  company  answered  in  eleven  par- 
agraphs, the  fourth,  fifth,  sixth  and  eighth  of  which 
were  withdrawn  at  the  trial.  Demurrers  were  filed  to 
each  paragraph,  and  overruled,  exceptions  taken,  reply 
filed.  The  court,  by  request,  made  a  special  finding 
and  stated  its  conclusions  of  law  thereon.  Appellant 
excepted  to  the  conclusions  of  law,  and  filed  a  motion 
Vol.  141—17 
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for  a  new  trial,  which  was  overruled  and  exceptions 
taken. 

Appellant  assigns  as  error  here : 

First.  The  court  erred  in  overruling  the  separate  de- 
murrer to  each  paragraph  separately  of  the  answer. 

Second.  The  court  erred  in  its  conclusions  of  law  on 
the  findings. 

Third.  The  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  on  the  special  finding  of  facts. 

Fourth.  The  court  erred  in  stating  its  conclusions  of 
law  on  the  findings. 

Fifth.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  first  error  complained  of  is  overruling  the  de- 
murrer to  the  third,  fourth  and  one-half,  ninth,  tenth 
and  eleventh  paragraphs  of  answer  of  the  stone  company. 

It  will  not  be  necessary  to  consider  the  tenth  para- 
graph of  answer,  for  the  reason  that  the  special  finding 
as  to  that  paragraph  was  in  favor  of  appellant,  and 
the  error,  if  any  was  committed  by  the  court  below  in 
overruling  the  demurrer  thereto,  was  harmless.  Wnl- 
ling  V.  Burgess,  122  Ind.  299. 

In  determining  the  sufficiency  of  the  paragraphs  of 
answer  in  this  case,  it  being  a  suit  in  equity  to  compel 
the  execution  of  a  deed,  it  is  only  required  that  we  con- 
sider whether  the  answer  presents  such  a  state  of  facts 
as  would  render  it  inequitable  to  grant  the  relief  prayed 
for.  Story  Eq.,  sections  769,  770;  3  Pom.  Eq.,  p.  2164, 
note  1,  and  section  1404  and  note.  Ikerd  v.  Beavers,  106 
Ind.  483. 

The  facts  alleged  in  the  third  paragraph  of  answer  of  the 
stone  company,  in  substance,  are,  that  the  said  defend- 
ant and  its  agents  were  strangers  in  Lawrence  county, 
Indiana,  where  said  stone  quarry  of  plaintiff  was  situated^ 
and  not  acquainted  with  its  geography  and  topography 
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and  were  unskilled  and  unfamiliar  with  the  art  of  civil 
engineering  and  with  the  mode  and  manner  of  construct- 
ing railroads  and  railway  grades,  and  that  tbe  defendant 
was  also  ignorant  of  the  terms  and  conditions  of  any  and 
all  contracts  then  in  existence  between  the  plaintiff  and 
the  Evansville  and  Richmond  Railroad  Company,  all  of 
which  ignorance,  want  of  knowledge  and  unskillfulness 
aforesaid  was  well  known  to  the  plaintiff;  that  the  plaint- 
iff's officers  and  agents  at  said  town  were  thoroughly  fa- 
miliar with  the  geography  and  topography  of  said 
county  and  were  thoroughly  informed  as  to  the  manner 
and  mode  of  constructing  railroads  and  grades,  and  its 
officers  and  agents  were  skilled  in  civil  engineering  and 
that  the  plaintiff  and  its  officers  and  agents  well  knew 
and  had  full  and  complete  information  of  the  terms  and 
conditions  of  all  existing  contracts  between  it  and  the 
said  Evansville  and  Richmond  Railroad  Company;  that 
the  plaintiff,  to  induce  this  defendant  to  enter  into  the 
contract  sued  upon,  through  its  agents  and  civil  engineer 
falsely  and  fraudulently  represented  to  this  defendant 
before  the  execution  of  said  pretended  contract;  that  the 
character  of  the  ground  lying  adjacent  to  the  defendant's 
stone  quarry,  named  in  the  complaint,  was  such  by 
reason  of  hills  and  hollows  that  it  would  be  impossible 
to  construct  a  switch  from  said  quarry  over  any  other 
line  than  the  oHe  in  complaint  described  so  as  to  connect 
with  any  other  railroad  than  the  plaintiff's;  that  this  de- 
fendant at  this  time  was  contemplating  a  railroad 
switch  from  its  quarry  so  as  to  connect  with  the  main 
line  of  the  Evansville  and  Richmond  Railroad,  which 
fact  was  well  known  to  the  plaintiff;  that  there  was  a 
feasible  and  practicable  route  for  said  switch  from  said 
quarry  to  said  last  named  railroad,  and  this  fact  was 
well  known  to  the  plaintiff  and  its  agents,  said  civil  en- 
gineer, and  of  which  fact  this  defendant  and  its  agents 
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were  ignorant;  that  the  said  Evausville  and  Richmond 
Railroad  Company  was  a  competing  line  at  Bedford,  In- 
diana, with  the  plaintiff  for  the  transportation  of  stone, 
and  that  by  the  construction  of  such  switch  would  have 
become  a  competitor  with  the  plaintiff  in  the  transporta- 
tion of  the  product  from  defendant's  quarry;  that  after 
said  civil  engineer  represented  that  no  feasible  or  prac- 
ticable route  could  be  found  between  said  quarry  and 
said  Evansville  and  Richmond  Railroad  the  defendant 
said  it  would  have  a  line  run  to  the   Evansville  and 
Richmond  Railroad  rather  than  submit  to  the  terms  pro- 
posed by  plaintiff  for  the  construction  of  said  switch; 
that  thereupon  plaintiff,  by  its  agent,  the  civil  engineer, 
in  order  to  mislead  defendant  and  prevent  defendant 
from   discovering    the    falsehood    of    said    representa- 
tions as  to  the  feasibility  of  the  said  line  to  the  Evans- 
ville and  Richmond  Railroad,  and  in  order  to  destroy 
competition  in  trade  and  traf&c  in  the  transportation  of 
stone  and  to  secure  to  the  plaintiff  a  monopoly  and  the 
sole   right  to    transport    defendant's    quarry   product, 
falsely  and  fraudulently  represented  to  the  defendant 
that  it  would  be  useless  to  construct  any  switch  from 
said  quarry  to  the  Evansville  and  Richmond  Railroad  or 
to  attempt  negotiations  for  the  same,  for  the  reason  that 
said  railroad  was  under  written  contract  with  the  plaint- 
iff not  to  haul  or  transport  any  stone  from  any  of  the 
quarries  in  the  vicinity  of  Bedford  and  not  to  go  into 
said  quarries  with  its  rolling  stock;  that  all  of  said  rep- 
resentations made  by  said  plaintiff  were  false  and  known 
by  plaintiff  to  be  false  at  the  time;  that  this  defendant 
at  the  time  was  ignorant  of  the  facts  of  said  falseness 
and  relied  upon  said  representations  and  believed  them 
to  be  true,  and  was  thereby  induced  to  sign  said  contract; 
that  when  said  defendant  learned  said  representations 
were  false  it  repudiated  said  contract  by  tearing  up  the 
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rails  of  the  switch,  as  in  the  complaint  mentioned,  and 
notified  the  plaintiff  thereof;  that  plaintiff  paid  for  said 
quarry  property  and  such  right  of  way,  as  it  now  holds 
from  said  quarry  to  said  plaintiff's  railroad,  the  rails, 
iron  and  cross  ties  thereon,  bolts  and  spikes,  and  paid  for 
all  the  labor  thereon  done  from  its  own  funds. 

Counsel  for  appellant  urge  that  this  paragraph  is  not 
sufficient  in  this:  That  there  is  no  allegation  that  the  ap- 
pellant, by  deceit  or  any  unfair  practice,  or  by  any  means 
whatever,  attempted  to,  or  did  keep  the  said  appellee 
from  a  complete  investigation  of  the  topography  of  the 
country  around  the  stone  quarry;  that  the  means  of  this 
information  were  equally  open  to  both  parties  to  the  con- 
tract. The  demurrer  admits  the  truth  of  the  allegations 
in  this  paragraph. 

The  representation  by  appellant's  civil  engineer  that  a 
track  can  not  be  laid  to  a  competing  line  from  the  appel- 
lee's quarry,  was  the  statement  of  a  fact  and  not  the 
mere  expression  of  an  opinion;  it  was  a  material  fact, 
which  he,  as  a  civil  engineer  knew,  and  from  his  calling 
was  presumed  to  know,  and  which  was  unknown  to  the 
appellee.  It  was  of  vital  importance  to  the  appellee, 
because,  if  true,  it  must  contract  with  and  transport  the 
product  of  its  quarry  over  appellant's  railroad. 

The  representation  that  appellant  had  a  contract  with 
the  Evansville  and  Richmond  Railroad  Company,  by  the 
terms  and  conditions  of  which  it  could  not  enter  the  ap- 
pellee's quarry  or  transport  its  quarry  product,  was  a 
matter  known  only  to  the  officers  of  the  two  railroad 
companies. 

The  statements  alleged  to  have  been  made  were  con- 
cerning matters  which  were  within  the  knowledge  and 
under  the  control  of  appellant,  and  upon  which,  under 
the  circumstances  alleged,  appellee  had  a  right  to 
rely.     Appellant  can  not  now  complain  that   appellee 
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relied  upon  the  representations  and  believed  them  to  be 
true. 

The  authorities  cited  by  appellant,  to  sustain  its 
contention  as  to  the  third  paragraph  being  actions  for 
breach  of  contract  or  to  rescind  the  same,  are  not  in 
point.        V 

The  principle  which  controls  in  a  case  like  this,  is 
that  beneficent  and  farreaching  one,  that  he  who  seeks 
equity  must  do  equity.  By  virtue  of  this  principle,  an 
answer  to  a  complaint  for  specific  performance  is  suffi- 
cient which  shows,  that  the  complainant  has  secured  the 
agreement  by  any  sharp  or  unscrupulous  practices,  by 
overreaching,  by  not  disclosing  important  facts,  by 
trickery,  by  taking  undue  advantage  of  his  position,  or 
by  any  other  means  which  are  not  conscientious.  1 
Story's  Eq., section  769.     Ikerd  v.  Beavers,  supra. 

The  demurrer  to  the  third  paragraph  was  properly 
overruled. 

Paragraph  four  and  one-half  of  the  answer  avers,  that 
contemporaneously  with  the  execution  of  the  contract 
set  out  in  the  complaint,  the  stone  company  procured 
from  Dr.  Gardner,  owner  of  the  land  between  said  quarry 
and  appellant's  main  line,  a  conveyance  of  the  right  of 
way  over  which  the  switch  in  question  was  built;  that 
Gardner,  when  he  conveyed  the  right  of  way,  reserved 
the  right  to  connect  with  switch  from  his  quarries;  that 
said  stone  company  offered  to  convey  the  same  title  thus 
obtained;  that  plaintiff  refused  to  receive  a  conveyance 
with  said  reservations  and  conditions,  but  demanded 
that  it  furnish  a  perfect  title;  that  said  stone  company  is 
not  able  to  furnish  any  other  title,  although  it' has  used 
every  effort  in  its  power  to  obtain  a  perfect  one.  This 
paragraph  of  answers  shows  that  it  is  impossible  for  the 
stone  company  to  convey  a  perfect  title  to  said  right  of 
way  as  required  by  the  contract  and  as  demanded  in  the 
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complaint.  It  is  therefore  a  good  answer  to  a  complaint, 
which  demands  a  strict  performance  of  the  contract.  If 
appellant  was  only  asking  to  enforce  the  contract  to  the 
extent  of  the  stone  company's  ability  to  convey ,  then 
such  inability  alone  would  not  be  a  defense. 

But  if  it  were  conceded  that  these  and  the  remaining 
paragraphs  were  bad,  there  was  no  available  error  in 
overruling  the  demurrers  to  the  same,  unless  there  was 
a  good  complaint.  State,  ex  rel.y  v.  Myers,  100  Ind.  487; 
Reeves  v.  Howes,  104  Ind.  435;  Ice  v.  Bale,  102  Ind.  142. 

Are  the  facts  stated  in  the  complaint  sufficient  to 
entitle  appellant  to  specific  performance?  It  is  neces- 
sary, in  order  to  give  a  court  of  equity  jurisdiction  to 
enforce  specific  performance  of  a  contract,  that  the  same 
be  complete  and  certain  as  well  as  fair,  just  and  equal 
in  all  its  parts,  and  that  it  be  founded  on  a  valuable  con- 
sideration. The  contract  must  be  capable  of  being  spe- 
cifically enforced,  and  be  of  a  nature  that  the  court  can 
decree  its  complete  performance  against  both  parties 
without  adding  to  its  terms.  It  must  appear  that  the 
plaintiff  has  no  adequate  remedy  at  law,  and  that  a  re- 
fusal to  perform  the  contract  would  be  a  fraud  upon  him. 
The  circumstances  must.be  such,  when  the  court  is  called 
upon  to  act,  that  its  enforcement  would  not  be  hard  or 
oppressive  upon  the  defendant.  Pomeroy  Contracts, 
sections  145,  159,  162,  175;  1  Story  Eq.  Juris.,  sections 
750a,  751;  Modisett  v.  Johnson,  2  Blackf.  431;  Ikerd  v. 
Beavers,  supra;  Seymour  v.  Delancey,  6  Johns.  Ch. 
222;  Carberry  v.  Tannehill,  1  Har.  &  Johns.  (Md.)  224; 
22  Am.  and  Eng.  Encyc.  of  Law,  p.  939,  and  note  2; 
Marble  Co.  v.  Ripley,  10  Wall.  339;  Waterman  Contracts, 
sections  196,  and  note  1;  1  Story's  Eq.  Juris.,  section 
736;  Atlanta,  etc.,  R.  R.  Co.  v.  Speer,  32  Ga.  550,  79 
Am.  Dec.  305;  Adderley  v.  Dixon,  1  Sim.  &  St.  607. 

The  general  rule  is,  when  the  consideration  on  the 
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part  of  the  plaintiff  is  the  doing  of  something  in  the  fut- 
ure which  the  court  can  not  compel,  or  when,  by  its 
termSy  the  contract  stipulates  for  a  succession  of  acts, 
whose  performance  can  not  be  consummated  by  one 
transaction,  but  will  be  continuous  and  require  protracted 
supervision,  specific  performance  wUl  be  refused.  Wat- 
erman Contracts,  sections  49,  390;  Pomeroy  Contracts^ 
sections  304,  307,  308,  312,  note  5;  New  South  Wales, 
etCy  R.  W.  Co.  V.  Wythes,  1  K.  &  J.  186,  Waring 
V.  Manchester,  etc.,  R.  W.  Co.,  7  Hare,  482;  Marble 
Co.  V.  Ripley,  10  Wall.  (U.  S.)  339;  Port  Clinton  R. 
R.  Co.  V.  Cleveland,  etc.,  R.  R.  Co.,  13  Ohio  St.  544;  At' 
lanta,  etc.,  R.  R.  Co.  v.  Speer,  supra,  550;  Cincinnati,  etc., 
R.  R.  Co.  V.  Washburn,  25  Ind.  259;  Columbus,  etc.,  R, 
R.  Co.  V.  Watson,  26  Ind.  50;  Blanchard  v.  Detroit,  etc., 
R.  R.  Co.,  31  Mich.  43,  18  Am.  Rep.  142;  Beck  v.  Al- 
lison, 56  N.  Y.  366. 

In  Ikerd  v.  Beavers,  supra;  Mitchell,  J.,  speak- 
ing for  this  court,  said:  ''With  respect  to  its  essential 
elements,  the  qualities  of  completeness,  certainty  and 
fairness,  the  contract  set  out  in  the  complaint  does  not 
present  the  requisites  warranting  a  decree  for  specific 
performance.  Courts  can  only  proceed  in  cases  like 
this  when  the  parties  have  themselves  agreed  apon  all  the 
material  and  necessary  details  of  their  bargain.  If  any 
of  these  are  omitted,  or  left  obscure  or  undefined,  so  as 
to  leave  the  intention  of  the  parties  uncertain  respecting 
the  substantial  terms  of  the  contract,  the  case  is  not  one 
for  specific  performance.  •  *  *  Without  supplying 
all  its  essential  details,  no  court  could  so  frame  its  decree 
as  to  afford  any  adequate  protection  to  the  defendant,  nor 
can  a  judgment  be  entered  which  would  be  a  final  de- 
termination of  the  rights  of  all  the  parties.  *  *  • 
Unless  such  an  agreement  has  been  substantially  and 
fully  performed  by  both  parties,  it  ought  not,  in   any 
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case,  where  compensation  can  be  made,  to  be  enforced. 
Such  an  agreement  can  not  be  said  to  be  so  fair,  just  and 
equal  in  its  terms,  as  to  be  the  subject  of  favor  in  a  court 
of  conscience.  *  *  *  Unless  a  contract  can  be 
specificially  enforced  as  to  both  parties,  a  court  will  not 
interfere." 

So  far  as  the  rights  of  appellant  are  concerned  they 
are  protected  by  the  conditions  of  the  contract  in  the 
most  rigid  manner,  and  the  duties  of  the  stone  com- 
pany are  stated  with  completeness  and  certainty,  but 
when  we  seek  to  ascertain  what  is  required  of  appellant 
we  find  those  duties  lie  in  the  future,  that  there  is  no 
provision  to  secure  their  performance,  and  that  they 
are  not  stated  with  completeness  or  certainty. 

The  object  of  the  stone  company  was  to  secure  trans- 
portation of  the  product  of  its  quarry  to  the  general 
market  all  over  the  country.  To  secure  this  to  the  stone 
company  it  was  provided  in  the  contract  that  appellant 
would  repay  said  company  the  $4,321.45,  by  allowing 
a  rebate  of  one  dollar  on  each  loaded  car  passing  in 
or  out  of  said  quarry,  and  that  when  said  sum  was  re- 
paid in  that  manner,  the  rebate  should  cease  and  it 
would  continue  to  furnish  facilities  for  shipping  stone 
from  said  quarry. 

The  statement  of  what  appellant  is  to  do  could  not 
well  have  been  made  in  more  obscure  and  uncertain  lan- 
guage. No  decree  can  be  framed  by  which  appellant 
can  be  compelled  to  comply  with  its  covenant  *'to  fur- 
nish facilities  for  shipping  stone,''  without  adding  to  the 
terms  of  the  contract  and  supplying  essential  details. 
This  the  court  has  no  power  to  do. 

The  duties  of  appellant  under  the  contract  lie  in  the 
future  and  are  continuous  and  successive,  the  perform- 
ance of  which  can  not  be  consummated  by  one  transac- 
tion, but  will  require  protracted  supervision  and  direction. 
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and  for  this  reason  can  not  be  enforced  by  a  judicial  de- 
cree. 

The  language  of  the  court  in  Atlanta,  etc.,  R.  R.  Co. 
V.  Speer,  aupra^  is  pertinent  in  this  case,  the  court  said: 
^'We  are  not  asked  to  compel  the  plaintiffs  in  error  to 
transport  a  particular  article  of  freight  now  being  on  the 
platform  awaiting  transportation.  We  are  asked  to  de- 
cree that  they  shall,  in  all  future  time,  transport  all 
freight  and  deliver  it,  as  required  by  defendant  in  error 
in  terms  of  the  contract.  It  is  evident  that  any  such  de- 
cree must  be  as  general,  and  as  indefinite  in  its  terms  as  the 
contract  itself.  It  can  not  be  specific  as  to  the  kind  of 
produce,  the  quantity,  the  time  of  performance;  nor  can 
it  make  a  decree  which  will  be  satisfied  by  any  specific 
act  of  performance.  After  decree  *  the  case  must  be  kept 
open,  and  if  the  defendant  (in  that  decree)  be  contu- 
macious, there  must  be  action  of  the  court  to  enforce  it 
twenty,  perhaps  fifty  times  a  year,  for  all  time."  The 
authorities  heretofore  cited  are  to  the  same  effect. 

It  being  impossible  to  execute  the  contract  against  ap- 
pellant, specific  performance  thereof  can  not  be  enforced 
against  appellee.  For  the  reasons  stated,  the  com- 
plaint is  not  sufficient,  and  the  overruling  of  the  demur- 
rer to  the  answer  is  not  available  error.  The  complaint 
not  being  good  it  is  not  necessary  to  consider  the  other 
errors  assigned,  although  the  legal  principles  which 
render  the  complaint  insufficient  sustain  the  finding 
of  facts,  and  the  conclusion  of  law  stated  by  the  court 
below,  and  the  judgment  in  favor  of  appellee  rendered 
thereon. 

We  think  it  is  clear,  from  a  consideration  of  the  whole 
case,  that  appellant  is  not  entitled  to  the  aid  of  a  court 
of  equity. 

The  judgment  is  therefore  affirmed. 

FUed  Feb.  6,  1895 ;  petition  for  rehearing  overruled  May  2,  18d5. 
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No.  16,630. 

Chicago,  St.  Louis  and  Pittsburg  Railroad  Company 

V.  Wolcott. 

Pleading. — Prolixity  of  Details. — General  Pleading . — Where  a  subject 
comprehends  a  multiplicity  of  matters,  and  a  great  variety  of  facts, 
in  order  to  avoid  prolixity  the  law  allows  general  pleading. 

OoHMON  Carriers. — Failure  to  Furnish  Transportation  for  Freight. — 
Decline  in  Market. — Damages. — A  common  carrier  is  liable  in  dam- 
ages for  losses  occasioned  to  a  shipper  by  reason  of  a  failure  to  fur- 
nish transportation  of  his  wares  and  produce  when  he  has  no  other 
means  of  shipping  them,  whereby  he  is  not  able  to  reach  the  mar^ 
ket  before  prices  have  fallen  and  a  loss  sustained. 

&AMi&.^ Failure  to  Furnish  Transportation  to  Points  Beyond  Its  Line. — 
Decline  in  Market. — Damages. — A  common  carrier  is  liable  in  dam- 
ages for  losses  occasioned  to  a  shipper  by  reason  of  a  failure  to  fur- 
nish transportation  of  his  wares  and  produce  to  points  beyond  its 
line,  when  he  has  no  other  means  of  shipping  them,  if  it  holds  itself 
out  and  does  furnish  such  transportation  for  others  to  such  points, 
whereby  he  is  not  able  to  reach  the  market  before  prices  have  fallen 
and  a  loss  sustained. 

Samb. — Inability  to  Furnish  Cars. — Defense. — If,  in  such  an  action,  such 
carrier  was  not  able  to  furnish  cars  at  the  time  demanded,  without 
undue  interference  with  its  business  or  with  the  rights  of  shippers 
at  other  points,  that  is  a  matter  of  defense  for  the  company  to 
show. 

fiAMS. — Oifer  or  Discriminating  Charges,  Action  to  Recover  Back. —  Vol" 
untary  Payment. — A  shipper  may  maintain  an  action  against  a  com- 
mon carrier  for  over  or  discriminating  charges  made  against,  and 
paid  by,  him ;  and  the  carrier  can  not  defeat  such  action  by  claiming 
that  the  payment  was  voluntarily  made,  when  it  is  shown  that  the 
carrier,  in  the  bill  of  lading,  announced  that  the  owner  or  consignee 
should  pay  at  the  rate  therein  specified  before  the  goods  were  de- 
livered. 

8amb. — Overcharges. — Interstate  Commerce. — Statute  Construed. — Sec- 
tion 4038,  of  the  Revised  Statutes  of  1881,  of  this  State,  does  not 
violate  the  law  of  interstate  commerce,  and  is  valid.  It  is  a  regula- 
tion to  protect  shippers  doing  business  in  this  State  from  unjust 
overcharges  for  transportation. 

Same. — Damages  and  Overcharges,  Action  to  Recover  Back. — Payment  in 
Advance. — In  an  action  to  recover  damages  for  overcharges  and  a 
failure  to  furnish  means  of  transportation  on  demand  made,  where 
the  shipper  suffers  loss  by  the  market  declining  before  he  reaches  it 
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with  his  prodoce,  it  is  not  necessary,  to  enable  ;him  to  recover  the 
amount  of  the  overcharges  and  the  damages  thus  occasioned,  to  pay 
or  tender  the  amount  of  freight  when  the  produce  was  offered  for 
shipment  and  cars  demanded,  if  it  was  not  the  custom  of  the  carrier 
to  exact  the  freight  charges  in  advance ;  such  a  custom  as  where  the 
owner  or  consignee  is  only  required  to  pay  before  the  produce  is  de- 
livered to  such  consignee. 

8amb. —  Testimony  as  to  Fluctuations  of  the  Market, — In  such  an  action,, 
testimony  as  to  the  fluctuation  of  the  markets  is  admissible  in  evi- 
dence on  behalf  of  the  plaintiff. 

Same. — Statements  of  Officers  and  Agents  of  Carrier, — ^The  statements 
made  to  the  shipper  by  the  officers  and  agents  of  the  carrier  in 
charge  at  the  place  of  shipment,  relative  to  furnishing  cars  and 
means  of  transportation,  are  admissible  in  evidence  on  behalf  of  the 
plaintiff. 

Same. — Assignment  of  Bight  of  Action  to  Becover  Damages. — Decline  in 
Market. — Over  or  Discriminating  Charges. — A  right  of  action  to  re- 
cover damages  occasioned  by  a  failure  of  a  carrier  to  furnish  cars  to 
a  shipper  before  the  market  for  his  produce  declined,  whereby  he 
was  damaged,  and  for  discriminating  or  overcharge,  may  be  as- 
signed. 

Same. — Must  Serve  All  Alike. — Discrimination  in  Prices. — Becovery  far 
Overcharges. — A  common  carrier  must  serve  all  shippers,  similarly 
situated,  alike,  and  can  not  discriminate  against  one  shipper  in  the 
amount  charged  him  to  his  damage,  and  if  it  does,  he  may  recover 
back  the  amount  of  the  overcharges. 

Supreme  Court. — Seal,  Attaching  to  Clerk^s  Certificate  to  Transcript. — 
The  certificate  of  the  clerk  authenticating  the  transcript  must  have 
attached  to  it  the  seal  of  the  lower  court. 

Bill  op  Exceptions. — Omission  of  Caption  and  Formal  Ending .^Judge*9 
.  Certificate  Supplying  Omission. — ^The  certificate  of  the  trial  judge  to 
a  paper  not  having  the  usual  caption  and  formal  ending  of  a  bill  of 
exceptions,  certifying  that  the  paper  in  question  is  a  *'bill  of  excep- 
tions," and  is  **the  original  longhand  manuscript  of  all  the  evi- 
dence" given  in  the  cause,  followed  by  the  clerk's  certificate  calling 
the  document  **a  bill  of  exceptions  containing  and  being  the  orig^ 
inal  longhand  transcript"  filed  in  his  office,  may  be  taken  to  have 
cured  the  defect  in  omitting  such  caption  and  formal  part. 

Evidence. —  Voluminous  Document. —  Testimony  Concerning  Besitlt  of 
Examination. — Where  books,  records,  papers  and  entries  are  vol- 
uminous, and  of  such  a  character  as  to  render  it  difficult  for  the  jury 
to  arrive  at  a  correct  conclusion  concerning  amounts,  balances  and 
the  like,  an  accountant  may  examine  them  and  testify  concerning 
the  result  of  his  examination. 

Practice. —  Waiver  of  Error  in  Admission  of  Evidence. — ^The  party  com- 
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plaining  of  the  character  of  evidence  admitted  may  waive  the  error 
occasioned  by  its  admission  by  a  subsequent  admission  that  such 
evidence  will  not  be  controverted.  Such  waiver  amounts  to  a  with- 
drawal of  all  objections  made  to  its  character. 

Same. — Irrelevant  Evidence, — Immaterial  Error. — Special  Verdict  Show- 
ing Error  Harmless. — The  admission  of  irrelevant  evidence,  not  suf- 
ficient to  reverse  the  judgment,  is  an  immaterial  error,  and  this  is 
true  if  the  special  verdict  shows  that  the  jury  based  ita  findings  on 
other  evidence. 

Depositions. — Motion  to  Suppress. — Exception. — In  order  to  be  avail- 
able on  appeal,  an  exception  to  the  overruling  of  a  motion  to  sup- 
press a  deposition  must  be  taken. 

From  the  Cass  Circuit  Court. 

N.  (X  Ross,  for  appellant. 

W.  H.  H,  Miller y  F,  Winter,  J.  B.  Elam,  J.  C.  Nelson, 
Q.  0.  Myers,  M.  Winfield,  S.  T.  McConnell,  A.  G.  Jenk- 
ins and  A.  Wolcott,  for  appellee. 

Howard,  J. — ^This  action  was  brought  on  the  5th  day 
of  June,  1889,  in  the  Jasper  Circuit  Court,  against  the  ap- 
pellant to  recover  damages  for  alleged  failures  to  trans- 
port grain,  hay  and  straw  from  Wolcott,  Seafield,  and 
Remington,  Indiana,  to  eastern  markets,  covering  the 
entire  time  from  September  1,  1883,  to  June  5,  1889. 

The  venue  was,  by  agreement,  changed  from  Jasper  to 
Cass  county,  and  on  the  4th  day  of  February,  1890,  an 
amended  complaint  in  five  paragraphs  was  filed  in  the 
Cass  Circuit  Court.      The  paragraphs  are  substantially 
alike,  except  that  each  is  based  upon  business  done  by 
appellee  individually  or  in  connection  with  other  per- 
sons.    None  of  such  other  persons,  however,  were  par- 
ties to  the  judgment  in  favor  of  appellee,  and  none,  there- 
fore, are  parties  to  this  appeal. 

The  material  allegations  of  the  complaint  are,  that 

from  the  first  day  of  September,  1883,  the  appellee  was 

eogs^ged   in   the   business   of  buying,  for   shipment   to 

^0terrx  cities,  hay,  straw,  oats,  and  other  farm  products 
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at  the  station  of  Wolcott,  in  White  county,  and  at  other 
points  named;  that  for  the  purpose  of  facilitating  such 
business,  appellee  purchased,  built  and  maintained  hay 
barns,  presses,  elevators,  and  storehouses,  at  great  ex- 
pense, to  wit,  fifty  thousand  dollars;  that  the  appellant 
was,  on  said  first  day  of  September,  1883,  and  for  a  long 
time  before,  and  has  ever  since  been,  a  corporation  en- 
gaged in  the  business  of  a  common  carrier  and  shipper 
of  straw,  hay,  grain,  and  other  kinds  of  farm  prod- 
ucts, from  and  between  said  stations  of  Wolcott, 
and  others  named,  in  the  State  of  Indiana,  to  Chi- 
cago, Louisville,  Boston,  New  York,  and  other  cities 
named,  in  the  eastern  and  central  parts  of  the  United 
States;  that  appellant  scheduled  its  freight  rates,  without 
division  into  parts  or  interests,  to  all  the  cities  and  towns 
aforesaid,  and  also  to  all  the  Atlantic  seaboard  cities,  and 
to  all  intervening  towns  and  cities,  intermediate  between 
Wolcott  and  such  cities,  and  has  issued  shipping  bills, 
without  change  of  cars,  from  Wolcott  to  all  said  cities 
and  towns;  that  appellant,  during  all  said  time,  held 
itself  out  as  a  through  shipper  of  such  farm  products 
from  Wolcott,  and  appellee's  said  other  shipping  points, 
to  each  and  every  one  of  the  cities  and  towns  aforesaid; 
that  appellant  advertised  for  freight  business,  and  con- 
tinuously operated  the  sole  and  only  line  of  railroad  over 
which  said  farm  products  could  be  transferred  to  market, 
during  the  whole  time,  from  said  1st  day  of  September, 
1883,  until  the  bringing  of  this  suit,  June  4,  1889;  that 
during  said  time  appellant  owned  and  operated  a  line  of 
railroad  from  said  shipping  points  directly  to  Chicago, 
Columbus,  Pittsburg  and  St.  Louis,  and,  in  fact,  con- 
trolled such  an  interest  in,  and  held  such  shipping  con- 
tract with,  what  is  called  the  Pennsylvania  system  and 
with  other  railways;  that  no  reshipment  or  rebilling  of 
freight  was  required  between  said  shipping  stations  and 
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I  the  cities  and  towns  aforesaid;  that  during  all  said  time 

!  appellant  was  supplied  with  cars,  engines  and   other 

means  and  facilities  amply  sufficient  to  do  all  the  busi- 
ness over  its  roads  and  connecting  lines  aforesaid;  that 
appellee  was  induced  to  enter  into  said  business  of  buy- 
ing and  shipping  farm  products  at  said  stations  on  the 
assurance  of  appellant  that  it  was  a  common  carrier  and 
would,  with  promptness  and  diligence,  transport  such 
products  to  the  markets  aforesaid;  that  appellant  held 
itself   out  to  appellee   as  a  common  carrier   for  hire 
on  a   continuous  line   from  appellee's  places  of  busi- 
ness   to  the  said  markets,   by   a    continuous   line  of 
transit;    that  relying  on  said   conduct  and  assurances 
of    appellant,   appellee  purchased   large   quantities   of 
said  products   at  Wolcott  and   other   shipping  points 
named  during  all  said  time,  the  particulars  of  which  as 
to  amounts,  times  of  purchase,  etc.,  are  set  out  in  detail; 
all  of  which,  from  time  to  time,  as  the  same  were  pur- 
chased, was  offered  and  tendered  to  appellant  for  ship- 
ment, with  requests  for  suitable  cars  therefor,  to  the  sev- 
eral markets  aforesaid;  that  appellant  failed,  neglected 
and  refused  to  furnish  cars  as  requested,  so  that  appellee 
had  on  hand,  and  in  store  at  his  said  places  of  business 
large  quantities  of  said  products,  all  as  set  out  in  detail, 
at  times  named;  that  at  the  several  times  when  said  prod- 
'    acts  were  in  store,  and  on  hand  for  shipment  as  afore- 
said, appellee  demanded  of  appellant  cars  and  means  of 
transportation,  and  that  appellant  transport  such  prod- 
ucts to  the  cities  and  towns  aforesaid   on  its  advertised 
line  of  shipment,  demanding  such  cars   as   were   con- 
trolled by  the  appellant  company,  which  demand  the  ap- 
pellant refused,  and  neglected  to  supply;  that  appellee 
was  at  all  times  ready,  willing  and  able  to  pay  to  appel- 
lant the  usual  customary  rates  for  shipment  charged  by 
it  to  the  markets  aforesaid;  bat  appellant  failed  and  re- 
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fused  to  transport  said  property  or  any  part  thereof 
within  a  reasonable  time,  and  until  after  so  long  delay 
that  appellee  had  to  suspend  business;  that  prices  de- 
clined, cost  of  storage  and  other  expenses  increased,  in- 
cluding use  of  warehouses,  additional  expense  of  han- 
dling such  merchandise,  interest  on  money  invested,  ad- 
ditional insurance  and  shrinkage  of  property,  which 
caused  appellee  great  and  irreparable  damages,  all  as  set 
out  in  detail;  that  appellant  raised  and  advanced  the 
rate  of  freight  after  the  goods  were  offered  for  shipments, 
in  amounts  and  at  times  as  stated.  Other  specific  allega- 
tions of  loss  are  made. 

It  is  further  alleged  that  while  grain  and  hay  were  be- 
ing offered  for  transportation,  and  while  prices  were 
high  at  the  points  to  which  appellee  desired  to  ship,  the 
appellant  had,  or  could  have  with  reasonable  care  and 
diligence,  cars  sufficient  to  transmit  to  such  markets  all 
the  products  aforesaid;  but  that  appellant  failed  and 
refused  to  supply  such  cars,  but  used  the  same  exclu- 
sively to  take  freight  at  railroad  crossings  and  compet- 
ing places  not  contiguous  to  appellant's  line  of  railroad, 
and  neglected  and  refused  appellee's  freight  merely  be- 
cause appellee  had  no  competitive  line  of  railroad  on 
which  to  ship  his  hay  and  grain.  The  several  items 
of  loss  by  such  decline  of  prices  are  set  out.  The  de- 
mand for  damages  for  all  losses  to  appellee  for  the  six 
years  is  fifty  thousand  dollars. 

Motions  were  made  by  appellant  and  overruled  by  the 
court,  to  require  appellee  to  separate  his  complaint  into 
paragraphs.  Of  this  counsel  for  appellant  says:  "Ap- 
pellant insists  that  each  and  every  separate  demand  of 
cars  and  the  refusal  to  furnish  when  it  was  its  duty  to 
do  so,  constituted  a  distinct  and  separate  cause  of  action, 
and  that  more  than  one  such  cause  of  action  can  not 
properly  be  stated  in  the  same  paragraph  of  complaint. 
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The  several  and  independent  causes  of  action,  amount- 
ing to  several  hundred  in  number,  and  covering  a  period 
of  near  six  years,  are  inserted  in  one  paragraph  of  the 
complaint. '* 

We  are  inclined  to  think  that  counsel's  own  state- 
ment is  a  sufficient  refutation  of  the  contention  on  this 
point.  Such  a  complaint  of  several  hundred  paragraphs, 
as  contemplated  by  counsel,  would  break  down  of  its 
own  weight. 

In  I  Chitty's  Pleading 235,  as  cited  by  Perkins,  J.,  in 
State  V.  McCormackf  2  Ind.  305,  it  is  stated  that:  "In 
civil  cases,  'it  is  a  rule  that  where  a  subject  compre- 
hends multiplicity  of  matter,  and  a  great  variety  of 
facts,  there,  in  order  to  avoid  prolixity,  the  law  allows 
general  pleading.'  "  See,  also.  Gaff  v.  Hutchinson,  38 
Ind.  341. 

The  court  also  overruled  a  motion  to  make  the  com- 
plaint more  specific.  At  first  appellee  depended  upon 
exhibits  to  the  complaint  and  upon  the  recitals  in  such 
exhibits,  as  a  sufficient  substitute  for  specific  allegations 
as  to  the  times  when,  the  places  from  and  to  which,  and 
the  articles  and  amounts  for  which  transportation  was 
demanded;  also,  as  to  values  of  articles,  times  at  which 
freight  rates  were  advanced,  the  length  of  time  articles 
were  delayed  in  shipment,  etc. 

These  exhibits  were  held  by  the  court  insufficient  and 
improper  for  such  purposes  and  were  stricken  out  on 
motion.  Afterwards,  however,  by  leave  of  court,  the 
complaint  was  so  amended  that  the  particulars,  as  we 
think,  were  sufficiently  alleged. 

The  complaint  is  further  attacked  in  arguing  against 

the  ruling  of  the  court  on  demurrer.     We  think  that  the 

amendment  to  the  complaint,  above  referred  to,  setting 

oat  the  particulars  as  to  times  when  demand  was  made 
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and  amount  and  character  of  freight,  supplied  any  de^ 
fects  that  theretofore  existed  in  the  complaint.  In  addi- 
tion, the  observation  already  made  is  to  be  kept  in  mind, 
that  in  a  case  like  this  which  comprehends  a  multiplicity 
of  matter,  the  law  yields  to  the  necessity  of  the  situation, 
and  to  avoid  prolixity  in  the  statement  of  details' general 
pleading  is  not  only  allowed,  but  is  to  be  commended. 
The  complaint  is  already  as  full  of  details  as  is  desira- 
ble. Whatever  is  not  stated  is  more  properly  matter  of 
evidence  than  of  pleadings.  The  general  facts  are  suf- 
ficiently pleaded.  The  jury,  in  their  special  verdict, 
made  their  findings  explicit  as  to  these  general  allega- 
tions in  all  cases  where  there  was  any  finding  for  ap- 
pellee. The  indefiniteness  of  the  complaint,  if  any,  was 
thus  cured. 

As  to  the  contention  that  the  complaint  should  state 
facts  showing  that  the  appellant  could  furnish  cars  at 
the  several  times  and  in  the  numbers  required,  that  was 
matter  for  defense.  If  the  company  were  in  fact  unable 
to  furnish  the  required  cars  without  undue  interference 
with  its  business  or  with  the  rights  of  shippers  at  other 
points,  that  should  be  shown  by  the  company.  The 
company  held  itself  out  to  the  appellee,  and  to  the  pub- 
lic generally,  as  a  common  carrier  to  the  several  markets 
named. 

The  complaint  alleges  that  there  was  no  competition 
against  appellant  at  the  shipping  points  of  appellee,  and 
that  appellant  discriminated  against  appellee  by  refusing 
him  cars  and  at  the  same  time  furnishing  cars  to  others 
doing  business  at  competing  points. 

We  think  the  allegations  of  the  complaint  were  quite 
suflScient  on  this  point,  and  if  there  were  any  reasons 
why  appellant  could  not  furnish  cars  when  demanded, 
appellant  should  aver  the  same  by  way  of  answer.  Ap- 
pellant knew  the  conditions  of  its  own  business  much 
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better  than  appellee  could  know  it.  See  Pittsburg,  etc., 
R.  W.  Co.  V.  Racer,  5  Ind.  App.  209;  Pittsburg,  etc.,  R.  W. 
Co.  V.  Morton,  61  Ind.  539. 

It  is  finally  contended  that  the  complaint  is  defective, 
for  the  reason  that  the  cause  of  action  arose  in  favor  of 
appellee  jointly  with  others,  and  that  the  interest  there- 
in held  by  those  others  could  not  be  assigned  to  appellee, 
as  was  here  attempted,  inasmuch  as  actions  in  tort  can 
not  be  assigned. 

It  is  true  that  the  right  of  action  for  mere  personal 
torts,  such  as  assault  and  battery,  which  die  with  the 
party  and  do  not  survive  to  his  personal  representatives, 
can  not  be  assigned. 

The  wrong  charged  as  done  by  appellant  in  this  case, 
is  the  violation  of  sections  5185,  5190,  R.  S.  1894  (sec- 
tions 3925,  3926,  R.  S.  1881),  requiring  railroad  com- 
panies to  furnish  sufficient  accommodations  for  the 
transportation  of  such  passengers  and  property  as  shall, 
within  a  reasonable  time  previous  thereto,  offer  or  be 
offered  for  transportation.  There  is  no  fine  or  penalty 
attached,  but  the  corporation  is  required  to  pay  to  the 
aggrieved  party  all  damages  sustained. 

In  Louisville,  etc.,  R.  W.  Co.  v.  Goodbar,  88  Ind.  213, 
it  was  held  that  a  claim  against  a  railroad  company  un- 
der the  statute  providing  for  damages  for  the  killing  of 
stock  may  be  assigned.  The  measure  of  the  damages  in 
that  case  was  the  value  of  the  animal  killed;  in  this  case 
it  is  the  loss  to  the  business  and  property  of  appellee  oc- 
casioned by  the  failure  of  the  company  to  transport  the 
property  when  demanded.  In  both  cases  the  action  is 
for  damages  to  the  owner  of  property  for  the  wrong 
done  thereto  by  a  railway  company  in  violation  of  the 
statute.  If  the  right  of  action  may  be  assigned  in  the 
one  case,  it  may  be  in  the  other,  and  we  are  of  opinion 
*  that  the  right  of  action  in  each  case,  being  for  damages 
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to  property,  and  not  to  person,  was  assignable.  See, 
also,  Patterson  v.  Crawford,  12  Ind.  241;  Pomeroy 
Remedies  and  Remedial  Rights  (2d  ed.),  sections  144, 
147;  1  Am.  and  Eng.  Encyc.  of  Law,  833,  and  author- 
ities cited  in  notes. 

Many  questions  are  discussed  in  relation  to  the  motion 
for  a  new  trial.  It  seems  to  admit  of  doubt  whether  the 
bill  of  exceptions,  as  set  out  in  the  transcript,  is  properly 
in  the  record.  The  transcript  fails  to  show  ''the  usual 
formula  for  the  beginning  of  an  ordinary  bill  of  excep- 
tions,'* followed  by  a  recital  as  to  the  evidence,  as  sug- 
gested by  Judge  Mitchell  in  the  case  of  Wagoner  v. 
Wilson,  108  Ind.  210.  Neither  is  there  "the  usual 
formal  ending  of  an  ordinary  bill  of  exceptions."  In  a 
certificate  signed  by  the  judge,  the  paper  in  question  is 
called  "a  bill  of  exceptions,  »  »  »  being  the  orig- 
inal longhand  manuscript  of  all  the  evidence."  But  the 
longhand  manuscript  itself  is  not  a  bill  of  exceptions. 
Rather,  as  the  statute  says,  it  should  "have  been  incor- 
porated in  a  bill  of  exceptions,"  after  having  first  been 
filed  in  the  clerk's  office.  In  the  clerk's  certificate,  also, 
the  document  is  styled  "a  bill  of  exceptions  *  ♦  ♦ 
containing  and  being  the  original  longhand  manuscript. " 
See  Marshall,  Admr.,  v.  State,  ex  rel.,  107  Ind.  173; 
Board,  etc.,  v.  Huifman,  Admr.,  134  Ind.  1. 

In  addition,  it  appears  that  the  only  certificate  of  the 
clerk  authenticating  the  transcript  is  without  the  seal  of 
the  court.  Such  seal  has,  in  a  recent  case,  been  held 
necessary.     Conkey  v.  Conder,  137  Ind.  441. 

Appellee  has,  however,  made  no  objection  to  these  de- 
fects, but  has  discussed  the  evidence  at  length,  as  if  the 
record  was  duly  authenticated.  For  this  reason,  there- 
fore, and  also  for  the  reason  that,  by  very  liberal  in- 
tendment, it  may  perhaps  be  said  that  the  certificate  of 
the  trial  judge  has  cured  the  defects  referred  to,  we  have 
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concluded  to  consider  the  questions  raised  under  appel- 
lant's assignment  of  error,  that  the  court  erred  in  over- 
ruling the  motion  for  anew  trial. 

It  is  first  urged  that  the  court  erred  in  overruling  the 
motion  to  suppress  certain  questions  and  answers  in  the 
deposition  of  Percy  S.  Taylor.  It  is  claimed  that  the 
evidence  thus  elicited  was  irrelevant;  that  would  not 
make  the  error,  if  it  were  one,  sufficient  to  reverse  the 
judgment.     Bischof  v.  Coffeltj  6  Ind.  23. 

But  it  does  not  seem  that  the  question  is  in  the  record. 
The  court  ordered  the  motion  to  suppress,  together  with 
the  rulings  of  the  court  thereon  aud>  the  exceptions  of 
appellant,  to  be  made  a  part  of  the  record.  Whether 
such  motion,  rulings  and  exceptions  could  thus  be  made 
a  part  of  the  record  without  a  bill  of  exceptions  we  need 
not  say;  for  while  the  motion  to  suppress  and  reason^ 
therefor  were  set  out  in  full,  as  ordered,  yet  the  rulings 
of  the  court  and  the  exceptions  of  appellant,  if  any  there 
were,  are  wholly  omitted  from  the  record.  It  is  true  that, 
in  the  general  bill  of  exceptions,  when  the  deposition 
was  offered  to  be  read  in  evidence,  appellant  objected  to 
its  introduction;  but  the  reasons  there  given,  other  than 
those  relating  to  irrelevancy,  rather  tend  to  show  that 
the  ruling  of  the  court,  in  admitting  the  evidence,  was 
correct.  These  reasons  show  that  the  appellee  was  inter- 
ested in  the  business,  even  before  the  assignment  of  any 
cause  of  action  was  made  to  him.  We  have  already  seen 
that  the  fact  that  the  wrong  charged  against  appellant 
was  the  violation  of  a  statute  which  prescribed  damages 
for  such  violation,  did  not  prevent  the  assignment  of  a 
cause  of  action  based  on  such  violation. 

It  is  objected  that  the  court  permitted  the  witness, 
William  H.  Clark,  to  testify  as  to  the  contents  of  the 
purchasing  and  receiving  books  of  appellee,  using,  while 
giving  his  evidence,  an  abstract  of  those  books  made  by 
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himself  after  his  examination  of  the  originals.  It  has 
been  held  that  where  books,  records,  papers  and  entries 
are  voluminous,  and  of  such  a  character  as  to  render  it 
difficult  for  the  jury  to  arrive  at  a  correct  conclusion  as  to 
amounts,  balances,  etc.,  accountants  may  be  allowed  to 
examine  such  books,  etc.,  and  testify  as  to  the  result. 
Hollingsworth  v.  State,  111  Ind.  289;  Culver,  Admx.,  r, 
Marks,  122  Ind.  554;  Equitable,  etc.,  Ins.  Co.  v.  Stout, 
135  Ind.  444. 

Besides,  we  are  of  opinion  that  appellant,  on  the  trial, 
waived  the  right  to  insist  upon  this  objection.  When 
the  appellee  was  afterward  on  the  witness  stand  and  in- 
terrogated as  to  the  same  matters,  counsel  for  appellant 
stated:  ''The  defense  will  not  attempt  to  controvert  the 
amount  received  and  shipped  out  as  shown  by  Mr. 
Clark's  statement."  This  would  seem  to  have  amounted 
to  a  withdrawal  of  all  objections  made  to  the  character 
of  the  evidence  given  by  the  witness  Clark. 

It  is  next  objected  that  the  court  permitted  the  witness, 
Henry  Wolcott,  to  testify  as  to  advances  made  in  rates  of 
freight  by  appellant  after  there*  had  been  a  tender  of 
freight  for  sliipment  and  a  demand  for  cars.  It  is  urged 
that  the  payments  of  such  advances  made  by  appellee 
were  voluntary  and  can  not  therefore  be  recovered  back. 

We  think,  in  the  first  place,  that  it  was  clearly  estab- 
lished that  the  freight  paid  was  not  a  voluntary  payment. 
In  the  printed  bill  of  lading  used  by  appellant  was  the 
following  condition:  "Owner  or  consignee  shall  pay  at 
the  rate  below  stated,  freight  charges  before  delivery, 
and  according  to  weights  as  ascertained  by  either  car- 
rier. 

Appellee  had  one  alternative  only  according  to  which 
he  might  refuse  to  pay  the  freight  exacted  by  appellant, 
that  is,  not  to  ship  his  farm  products  to  market.  If  he 
did  ship,  however,  either  he  or  his  consignee  must  pay 
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the  freight  before  the  goods  would  be  delivered.     There 
was  nothing  voluntary  about  such  a  payment. 

Section  5333,  R.  S.  1894  (section  4038,  R.  S.  1881), 
provides  that,  "The  various  railroad  corporations  doing 
business  within  the  State  of  Indiana  shall  not,  at  any 
time,  increase  or  advance  their  rates  of  freight,  or  charge 
for  the  transportation  thereof  from  one  point  to  another 
a  sum  greater  than  the  rate  of  freight  or  charge  for 
transportation  asked  or  charged  by  said  railroad  corpora- 
tions at  the  time  such  freight  is  offered  or  tendered  to 
said  railroad  corporations  for  transportation." 

If  the  overcharges  made  in  violation  of  this  section 
of  the  statute  can  not  be  recovered  back,  the  statute  is 
itself  a  nullity.  See  Louisville,  etc.,  R.  R.  Co.  v. 
Wihon,  132  Ind.  517,  and  authorities  there  collected. 

Neither  is  it  true  that  the  foregoing  statute  is  invalid 
as  being  in  conflict  with  the  right  of  Congress  to  legis- 
late upon  interstate  commerce.  It  is  a  regulation  to 
protect  shippers  doing  business  in  the  State  from  unjust 
overcharges  for  transportation. 

The  admission  of  certain  evidence  as  to  the  value,  at 
given  dates,  of  hay  and  other  products,  at  the  shipping 
points,  while  improper,  was  harmless. 

The  special  verdict  shows  that  the  jury  based  their 
findings  of  damage  by  reason  of  the  falling  markets  up- 
on the  price  of  the  different  products  at  the  points  of 
destination,  which  was  correct.  Appellant  was  not, 
therefore,  harmed  by  such  irrelevant  testimony. 

Testimony  as  to  the  fluctuation  of  the  markets  was 
certainly  admissible. 

Because  the  amount  of  the  freight  was  not  paid  or 
tendered  when  the  goods  were  offered  for  shipment  and 
cars  demanded,  it  is  argued  that  there  could  be  no  re- 
covery. That  depends  on  the  custom  of  the  carrier.  In 
this  case,  as  we  have  seen,  appellant's  own  bill  of  lad- 
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ing  shows  that  the  freight  charges  were  not  exacted  in  ad- 
vance. The  owner  or  the  consignee  was  required  only  to 
pay  the  freight  before  the  goods  were  delivered  to  the  con- 
signee. It  is  not  contended  that  the  goods  were,  or 
could  be,  taken  from  the  carrier  without  payment  of  the 
freight  due. 

There  was  no  error  in  admitting  evidence  of  statements 
made  to  appellee  by  the  officers  and  agents  of  appellant 
in  relation  to  furnishing  cars,  and  other  like  matters. 
As  to  such  things,  appellant  could  speak  only  by  such, 
agents.  By  its  printed  rules  and  by  the  spoken  words 
of  its  officers  and  agents  alone,  could  appellant  com* 
municate  with  appellee. 

Certain  instructions  were  refused  by  the  court,  and 
this  is  complained  of  as  error.  As  to  some  of  the  in- 
structions so  refused,  there  was,  as  we  think,  no  error 
committed;  as  to  all  of  them  no  harm  was  done  appel- 
lant, as  the  jury  made  no  finding  of  damages  on  the  mat- 
ters to  which  the  instructions  related. 

The  verdict  is  fully  supported  by  the  evidence.  In- 
deed, the  jury  rejected  a  large  part,  fully  three- fourths 
of  the  claims  of  appellee,  and  only  allowed  that  which 
was  not  only  fully  supported  by  the  evidence  but  was 
also  unquestionably  authorized  by  law. 

The  appellant  held  itself  out  as  a  common  carrier  of 
such  freight  as  appellee  supplied,  and  to  all  the  points  to 
which  appellee  desired  to  ship  his  products,  as  alleged 
in  the  complaint.     Of  this  there  is  no  question. 

In  Pittsburg,  etc.,  R,  W.  Co.  v.  Morton,  supra,  61  Ind. 
577,  the  court  says:  ''Doubtless  a  common  carrier  may 
so  hold  himself  out  to  the  public  as  to  make  himself  lia- 
ble  for  not  receiving  and  carrying  goods  beyond  his  own 
line."  This,  without  question,  appellant  did  in  this 
case.  It  is  also  clear,  as  we  think,  that  appellant  dis- 
criminated against  appellee,  who  had  no  other  means  of 
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shipment  than  by  appellant's  railroad,  and  refused  to 
furnish  him  with  cars  at  the  same  time  that  it  supplied 
cars  freely  to  other  shippers  at  competing  points. 

We  find  nothing  available  for  the  reversal  of  the  judg- 
ment, which  is  therefore  affirmed. 

Filed  Jan.  11, 1895;  petition  for  a  rehearing  overruled  May  3, 1895. 
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Auditor,  et  al. 

Statute. — Enactmentf  Conclusiveness  of  Certi^cate  of  Passage. — It  can 
not  be  shown  that  an  enrolled  bill,  having  attached  to  it  the  certifi- 
cate of  the  two  presiding  officers  of  both  houses  of  the  Legislature 
to  the  effect  that  it  had  passed  each  officer's  respective  house,  and 
the  signature  of  the  Governor  approving  it,  on  file  in  the  office  of 
the  Secretary  of  State,  was  never  passed  by  the  Legislature  in  con- 
formity with  the  provisions  of  the  Constitution  touching  the  enact- 
ment of  laws.  Such  authentication  is  conclusive  evidence  that  the 
act  was  duly  passed  in  conformity  with  the  provisions  of  the  organic 
law  of  the  State,  and  imports  absolute  verity. 

Taxes. — Telegraph  Company^  Validity  of  Statute  of  1893. — Interstate 
Commerce.— Statute  of  1891.— The  statute  of  1893  (p.  374)  provid- 
ing for  the  assessment  and  valuation  of  telegraph  lines  is  valid,  and 
is  not  an  infringement  of  the  interstate  commerce  law.  That  stat- 
ute and  the  statute  of  1891  (p.  199)  are  only  different  parts  of  one 
and  the  same  law  of  taxation. 

Same. —  Telegraph  Line,  Value  of  Entire  Line  in  Several  States. — Esti-^ 
motion  of  Value. — A  statute  requiring  the  whole  of  the  line  of  a 
telegraph  company  running  into  or  through  a  State  to  be  taken  into 
consideration  in  ascertaining  the  value  of  that  portion  within  this 
State,  is  valid  and  not  open  to  the  objection  that  it  is  a  taxation  of 
property  in  another  State,  nor  that  the  value  of  the  line  in  another 
State  is  added  to  the  value  of  that  portion  of  the  line  in  this  State. 

Same. — Presumption  Concerning  Valuation  of  Interstate  Telegraph  Line 
by  State  Board  of  Tax  Commissioners.— The  presumption  is  that  the 
State  Board  of  Tax  Ck)mmis8ioners  in  fixing  the  valuation  of  so 
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mach  of  a  telegraph  line  as  was  within  this  State,  dedacted  from 
the  total  value  of  all  interstate  property  such  values  of  extra  State 
property,  if  any,  as  left  the  remaining  property,  within  and  without 
this  State,  as  near  as  may  be,  of  equal  proportional  value. 
Dbmubreb. — Admits  Facts  not  Conclusions, — A  demurrer  admits  facts 
well  pleaded,  but  not  all  the  conclusions  which  may  be  drawn  from 
such  facts  by  the  pleader. 

From  the  Marion  Circuit  Court. 

/.  if.  Butler y  Sr.,  A.  H.  Snow,  J.  M,  Butler,  Jr.,  W. 
Brown,  C.  W.  Welle  and  S.  0.  Pickens,  for  appellant. 

W.  A.  Ketcham,  Attorney  General, -4.  G.  Smith,  At- 
torney General,  /.  W.  Kern,  A.  J,  Beveridge,  L.  0.  Bailey, 
M.  Moores,  S.  Claypool  and  J.  W.  Claypocl,  for  appel- 
lees. 

Howard,  J. — ^This  was  a  suit  for  injunction,  begun  in 
the  Marion  Circuit  Court  against  the  auditors  and  treas- 
urers of  each  of  the  counties  of  the  State  in  which  the 
lines  of  the  appellant  telegraph  company  are  situated,  to 
restrain  the  county  auditors  from  apportioning  to  the 
several  townships  of  such  counties  and  entering  upon 
the  tax  duplicates  the  amounts  claimed  as  taxes  against 
said  appellant  company  for  the  year  1893,  based  upon 
the  valuations  certified  to  such  county  auditors  by  the 
state  board  of  tax  comissioners  under  provisions  of  an 
act  of  the  General  Assembly  of  the  State  of  Indiana,  ap- 
proved March  6,  1893,  Acts  1893,  p.  374,  (R.  S.  1894, 
section  8478,  and  following),  and  from  delivering  the 
tax  duplicates  containing  such  entries  to  the  county 
treasurers.  The  grounds  upon  which  the  injunction 
was  asked  were  that  the  act  in  question  was  not  passed  in 
accordance  with  the  provisions  of  the  constitution  of  the 
State  of  Indiana;  and,  if  duly  enacted,  that  it  is  in  viola- 
tion of  said  constitution  and  of  the  constitution  of  the 
United  States. 

To  the  complaint  for  injunction  a  demurrer  was  sua* 
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tained,  and  this  ruling  of  the  court  is  the  only  error  as* 
signed  on  the  appeal. 

The  first  proposition  argued  by  the  able  counsel  for 
appellant  is :  That  the  act  in  question,  and  under  the 
provisions  of  which  the  assessment  of  taxes  was  made, 
never  became  a  law  of  the  State  of  Indiana,  for  the  reason 
that,  as  shown  by  the  journals  of  the  Senate  and  House 
of  Representatives,  the  bill  was  passed  by  the  Legislature 
and  sent  to  the  Governor  within  the  two  days  next  preced- 
ing the  final  adjournment  of  the  General  Assembly,  in 
violation  of  article  5  section  14  of  the  State  Constitution. 
A  demurrer  admits  facts  well  pleaded,  but  does  not 
admit  all  the  conclusions  which  may  be  drawn  from 
such  facts  by  the  pleader.  Because  it  is  alleged  in  the 
complaint  that  the  bill  was  passed  and  sent  to  the  Gov- 
ernor on  March  6,  1893,  the  last  day  of  the  session,  it 
is  not,  therefore,  admitted  by  the  demurrer  that  the 
statute  was  enacted  in  violation  of  the  constitution. 

The  exact  point  here  made  was  made  and  decided 
against  the  contention  of  appellant  in  the  case  of  Bender 
T.  State,  53  Ind.  254.  It  was  there  contended,  as  it  is 
here,  that  the  courts  have  the  power  to  go  behind  the 
statute  and  enquire  whether  or  not  the  act  was  passed 
according  to  the  constitution;  and  numerous  authorities, 
as  here,  were  cited  in  support  of  the  contention.  The 
court  in  that  case,  however,  deemed  it  unnecessary  to  re- 
view the  decisions  cited  or  to  consider  the  arguments 
advanced,  for  the  reason  that  the  question  had  been 
fully  considered  and  finally  decided  in  the  case  of  Evans 
V.  Browne,  30  Ind.  514,  saying,  expressly:  ''We  regard 
the  question  as  settled  and  will  not  open  it.'* 

In  Evans  v.  Browne,  supra,  after  a  complete  examina- 
tion of  the  question,  including  a  discussion  of  the  author- 
ities in  this  and  other  states,  it  was  held,  that  the  courts  of 
this  State  must  take  judicial  notice  of  what  is  and  what  is 
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not  the  public  statutory  law  of  the  State,  and  also  that 
where  a  statute  is  authenticated  by  the  signatures  of  the 
presiding  officers  of  the  two  houses  of  the  Legislature, 
the  courts  will  not  search  further,  to  ascertain  whether 
such  facts  existed  as  gave  constitutional  warrant  to  those 
officers  to  thus  authenticate  the  act  as  having  received 
legislative  sanction  in  such  manner  as  to  give  it  the  force 
of  law. 

These  holdings  have  been  since  adhered  to  by  this 
court,  and  we  are  of  opinion  that  they  are  in  accordance 
with  the  weight  of  authority.  Edger  v.  Board,  etc.,  70 
Ind.  331;  Board,  etc.,  v.  Burford,  93  Ind.  383;  Stout  v. 
Board,  etc.,  107  Ind.  343;  State,  ex  rel.,y.  Denny,  118 
Ind.  449;  Hovey,  Gov.,  v.  State,  ex  rei.,  119  Ind.  395. 

In  State,  ex  rel.,  v.  Boice,  140  Ind.   506,  we   have, 
again  considered  this  question  and  reached  the  same 
conclusion.     See,  also,  Field  v.  Clark,   143  U.  S.  649, 
where  the  question  is  discussed. 

The  authentication  of  the  act,  in  the  manner  provided 
in  article  4,  section  25,  of  the  Constitution,  that  "all 
bills  and  joint-resolutions  so  passed  shall  be  signed  by 
the  presiding  officers  of  the  respective  houses,"  is  con- 
elusive  evidence  that  the  act  was  duly  passed  in  con- 
formity with  the  provisions  of  the  organic  law  of  the 
State.  Under  the  guarantee  of  the  constitution,  the 
statute,  enrolled  and  filed  in  the  office  of  the  Secretary 
of  State,  comes  to  us  as  by  the  solemn  authentication  of 
the  Legislature  itself,  under  the  hand  and  seal  of  its 
presiding  officers.  Such  authentication  imports  absolute 
verity  as  to  the  passage  of  the  act;  even  as  in  the  case  of 
the  acts  of  a  court,  which  are  authenticated  by  its  cer- 
tificate and  seal  under  the  hand  of  its  clerk. 

Counsel  further  contend:  Second,  that  the  act  is  in- 
valid in  that  it  fails  to  provide  due  process  of  law; 
third,  in  that  it  denies  to  the  appellant  the  equal  pro- 
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tection  of  the  laws;  fourth,  in  that  it  violates  the  pro- 
visions of  the  Constitution  of  the  United  States,  which 
prohibit  any  State  from  laying  any  imposts  or  duties  on 
imports  or  exports;  fifth,  in  that  it  is  in  violation  of  the 
provisions  of  the  State  Constitution,  which  require  a 
uniform  and  equal  rate  of  taxation;  sixth,  in  that  it  is 
in  violation  of  the  Constitution  of  the  United  States  as  be- 
ing a  regulation  of  interstate  and  foreign  commerce; 
seventh,  in  that  it  is  in  violation  of  the  Constitution  of 
the  State  as  being  a  local  or  special  law;  and,  eighth,  in 
that  it  is  in  violation  of  the  State  Constitution  as  confer- 
ring judicial  powers  upon  executive  and  administrative 
officers. 

We  are  of  opinion  that  these  propositions  have  al- 
ready, in  effect,  been  considered  by  this  court  and  by 
the  Supreme  Court  of  the  United  States,  and  decided 
*  against  the  several  contentions  of  appellant,  in  the  Pitts- 
burgh, eic.y  R.  W.  Co.  V.  Backus y  and  other  Indiana  rail- 
road tax  cases;  Cleveland^  etc.,  R.  W.  Co.  v.  BachvSy 
Treas.,  133  Ind.  513;  Indianapolis,  etc.,  R.  W.  Co.  v. 
Backus,  Treas.,133  Ind.  609;  Pittsburgh,  etc,,  R.  W.  Co. 
V.  Backus,  Treas.,  133  Ind.  625;  Pittsburgh,  etc.,  R.  W. 
Co.  V.  Backus,  154  U.  S.  421-447. 

It  is  to  be  remembered  that  the  law  under  considera- 
tion (Acts  1893,  p.  374;  R.  S.  1894,  section  8478,  and 
following),  for  the  assessment  and  taxation  of  telegraph 
and  other  like  companies,  is  supplementary  to,  and  amend- 
atory of,  the  general  act  for  taxation  (Acts  1891,  p.  199; 
R  S.  1894,  section  8408,  and  following);  and  also  that  the 
duties  and  powers  of  the  State  Board  of  Tax  Commis- 
sioners and  other  assessing  and  taxing  officers  of  the  State, 
arc  defined  and  prescribed  solely  in  said  general  tax  law 
of  1891.  The  two  acts  are,  therefore,  to  be  treated  not 
only  as  in  pari  materia,  but  as  in  fact  but  different  parts 
of  one  and  the  same  law  of  taxation;  and,  hence,  all  the 
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sections  of  the  act  under  consideration  are  to  be  so  con- 
strued, if  possible,  as  to  harmonize  the  same  with  the 
provisions  of  the  general  law. 

All  questions  raised  on  this  appeal,  therefore,  in  rela* 
tion  to  due  process  of  law,  the  equal  protection  of  the 
laws,  notice  to  appellant  of  the  time  and  place  of  meet- 
ing of  the  State  Board  of  Tax  Commissioners,  the  right 
of  appellant  to  appear  before  said  board  and  be  heard  on 
the  assessment  of  its  property  before  the  final  assessment 
is  made,  taxation  of  interstate  commerce,  local  or  spe- 
cial laws,  and  the  giving  to  executive  and  administrat- 
ive officers  judicial  powers,  were  directly  passed  upon 
and  the  provisions  of  the  statute  fully  sustained,  in  the 
Backus  cases  above  cited. 

The  additional  provisions  of  the  act  of  1893,  p.  374, 
9upra,  so  far  as  they  affect  this  case,  are  as  follows: 

'*  Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  any  joint  stock  association, 
company,  copartnership  or  corporation,  whether  incor- 
porated under  the  laws  of  this  Stale  or  any  other  State, 
or  of  any  foreign  nation,  engaged  in  transmitting  to, 
from,  through,  in  or  across  the  State  of  Indiana,  tele- 
graphic messages,  shall  be  deemed  and  held  to  be  a  tele- 
graph company,  and  every  such  telegraph  company 
shall,  annually,  between  the  1st  day  of  April  and  the  1st 
day  of  June,  make  out  and  deliver  to  the  auditor  of  State 
a  statement,  verified  by  the  oath  of  the  officer  or  agent 
of  such  company  making  such  statement,  with  reference 
to  the  1st  day  of  April  next  preceding,  showing: 

''First.  The  total  capital  stock  of  such  association, 
company,  copartnership  or  corporation. 

''Second.  The  number  of  shares  of  capital  stock  issued 
and  outstanding,  and  the  par  or  face  valu^  of  each 
s^iare. 

"Third.    Its  principal  place  of  business. 
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''Fourth.  The  market  value  of  said  shares  of  stock 
on  the  1st  day  of  April  next  preceding,  and  if  such 
shares  have  no  market  value,  then  the  actual  valu# 
thereof. 

'  'Fifth.  The  real  estate,  structures,  machinery,  fixtures 
and  appliances  owned  by  said  association,  company,  co- 
partnership or  corporation,  and  subject  to  local  taxation 
within  the  State,  and  the  location  and  assessed  value 
thereof,  in  each  county  or  township  where  the  same  is 
assessed  for  local  taxation. 

"Sixth.  The  specific  real  estate,  together  with  the  per- 
manent improvements  thereon,  owned  by  such  associa- 
tion, company,  copartnership  or  corporation,  situate  out- 
side the  State  of  Indiana,  and  not  directly  used  in  the 
conduct  of  the  business,  with  a  specific  description  of 
each  such  piece,  where  located,  the  purpose  for  which  the 
same  is  used  and  the  sum  at  which  the  same  is  assessed 
for  taxation  in  the  locality  where  situated. 

"Seventh.  All  mortgages  upon  the  whole  or  any  of 
its  property,  together  with  the  dates  and  amounts 
thereof . 

"Eighth,  (a)  The  total  length  of  the  lines  of  said 
association  or  company. 

"(b)  The  total  length  of  so  much  of  their  lines  as  is 
outside  the  State  of  Indiana. 

"(c)  The  length  of  the  lines  within  each  of  the  coun- 
ties  and  townships  within  the  Slate  of  Indiana.'' 

Section  5,  p.  878,provides,  amongst  other  things,  that: 
"Upon  the  filing  of  such  statements,  the  auditor  of  State 
shall  examine  them,  and  each  of  them,  and  if  he  shall 
deem  the  same  insufficient,  or  in  case  he  shall  deem  that 
other  information  is  requisite,  he  shall  require  such  offi- 
cer to  make  such  other  and  further  statements  as  said 
auditor  of  State  may  call  for."  ^ 

Section  6,  p.  379,  reads  as  follows:    "Upon  the  meeting 
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of  the  State  Board  of  Tax  Commissioners  for  the  purpose 
of  assessing  railroad  and  other  property,  said  Auditor  of 
State  shall  lay  such  statements,  with  such  information 
as  may  have  been  furnished  him,  before  said  board  of 
tax  commissioners,  who  shall  thereupon  value  and  as- 
sess the  property  of  each  association,  company,  copart- 
nership or  corporation  in  the  manner  hereinafter  set 
forth,  AipBT  examining  such  statements  and  after  ascer- 
taining the  value  of  such  properties  therefrom,  and  from 
such  other  information  as  they  may  have  or  obtain.  For 
that  purpose  they  may  require  the  agents  or  officers  of 
said  association,  company,  copartnership  or  corporation 
to  appear  before  them  with  such  books,  papers  or  state- 
ments as  they  may  require,  or  they  may  require  addi- 
tional  statements  to  be  made  to  them,  and  may  compel 
the  attendance  of  witnesses,  in  case  they  shall  deem  it 
necessary,  to  enable  them  to  ascertain  the  true  cash 
value  of  such  property." 

From  information  thus  obtained,  section  7  provides 
for  the  manner  of  assessing  such  property  within  the 
State  as  follows :  The  market  value  of  the  capital  stock, 
added  to  the  mortgages  thereon,  if  any,  shall  be  taken 
for  the  true  cash  value  of  the  whole  property.  If  there 
is  no  market  value,  then  the  actual  value  shall  be  taken. 
'^For  the  purpose  of  ascertaining  the  true  cash  value  of 
the  property  within  the  State  of  Indiana,"  the  board 
shall  next  deduct  from  the  value  of  the  whole  property 
''the  assessed  value  for  taxation,  in  the  localities  where 
the  same  is  situated,  of  the  several  pieces  of  real  estate 
situate  without  the  State  of  Indiana  and  not  specifically 
used  in  the  general  business  of  such  associations."  The 
true  cash  value  of  the  property  within  the  State  of  Indi- 
ana shall  then  be  found  by  taking  the  proportion  of  such 
balance  which  the  length  of  the  telegraph  lines  within 
the  State  bears  to  the  total  length  of  the  lines.     ''BVom 
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the  entire  value  of  the  property  within  the  State  so  as- 
certained, there  shall  be  deducted,  by  said  board,  the 
assessed  value  for  taxation  of  all  the  real  estate,  struc- 
tures, machinery  and  appliances  within  the  State  and 
subject  to  local  taxation  in  the  counties  and  townships, 
*  *  *  and  the  residue  of  such  value  so  ascertained, 
after  deducting  therefrom  the  assessed  value  of  such 
local  properties,  shall  be  by  said  board  assessed  to  said 
association." 

By  section  8,  it  is  provided  that  the  value  of  one  mile 
in  the  State,  shall  be  found  by  dividing  **the  residue  of 
such  value  so  ascertained"  by  the  total  mileage  in  the 
State.  Section  9,  p.  381,  provides  for  certifying  the  valua- 
tion so  found  for  each  county  to  the  several  county  audi- 
tors, and  section  10  for  a  like  distribution  by  the  auditors 
to  the  townships. 

It  will  be  noticed  that  the  method  thus  provided  for 
assessing  telegraph  property  in  the  State  is  not  essen- 
tially different  from  that  prescribed  in  the  general  tax 
law  of  1891,  for  the  assessment  of  railroad  property. 

In  both  cases,  the  local  property  is  assessed  by  local 
officers,  and  the  general,  or  unit,  property  by  the  State 
Board  of  Tax  Commissioners;  in  both,  the  companies  are 
required  to  make  property  statements  to  the  auditor  of 
State,  to  be  by  him  laid  before  the  State  Board;  in  both, 
the  time  and  place  of  meeting  of  the  board  is  fixed  by 
law;  in  both,  the  companies  may  come  before  the  board 
to  make  such  further  statements  as  they  desire,  and  they 
may  be  required  to  do  so;  in  both,  the  board  may  seek 
such  other  information  as  they  shall  be  able  to  find,  in 
order  to  enable  them  to  discover  the  true  cash  value  of 
the  property  in  the  State;  in  both,  it  is  the  property  in 
the  State,  and  that  alone,  that  can  be  assessed;  and  in 
both,  the  standard  of  valuation  is  the  same  as  in  assess- 
VoL.  141—19 
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ing  all  other  property  in  the  State,  namely,  ''the  true 
cash  value." 

In  the  Backus  Railroad  Tax  Gases,  supra^  it  was  con- 
tended by  counsel  for  appellants,  both  in  this  court  and 
in  the  Supreme  Court  of  the  United  States,  that  the  gen- 
eral tax  law  of  1891  authorized  the  importation  of  values 
into  this  State,  by  the  State  Board  of  Tax  Commissioners, 
or  the  taxing  by  them  of  property  of  the  railroads  not 
within  the  jurisdiction  of  the  State,  for  the  reason  that 
such  taxation  seemed  to  be  implied  in  section  80  of  that 
act,  and  also,  for  the  reason  that  the  fourth  item  of  the 
schedule  filed  with  the  auditor  of  State  by  the  compan- 
ies required  them  to  report  the  value  of  their  capital 
stock  for  the  consideration  of  the  State  Board,  as  provided 
in  section  85  of  that  act,  section  8503,  R.  S.  1894,  as 
follows: 

''Fourth.   A  statement  or  schedule  showing: 

''1st.  The  amount  of  capital  stock  authorized  and  the 
number  of  shares  into  which  such  capital  stock  is  di- 
vided. 

"2d.   The  amount  of  capital  stock  paid  up. 

"3d.  The  market  value,  or  if  no  market  value,  then 
the  actual  value  of  the  shares  of  stock. 

"4th.  The  total  amounts  of  all  indebtedness  except  for 
current  expenses  for  operating  the  road. 

"5th.  The  total  listed  valuation  of  all  its  tangible 
property  in  this  State." 

We  think  that  the  schedule  required  of  telegraph  com- 
panies by  the  act  of  1893,  now  under  consideration,  is 
not  substantially  unlike  the  foregoing  required  of  rail- 
road companies,  under  the  act  of  1891.  In  one  respect, 
at  least,  the  schedule  under  the  act  of  1893  is  more  favor- 
able to  the  companies,  namely,  in  providing  for  a  de- 
duction of  the  valuation  of  real  property  outside  the 
State  from  the  total  valuation. 
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In  answer  to  the  contention,  made  in  the  railroad  tax 
oases,  as  to  assessment  of  imported  valuations,  and  also 
that  assessments  ought  to  be  made  on  a  basis  of  cost  of 
construction  and  maintenance,  and  with  reference  to 
value  of  land  and  material  in  actual  use  by  the  compa- 
nies, without  regard  to  business  connections  or  to  ''char- 
acter and  amount  of  business  done  and  the  financial 
credit  of  the  different  companies,"  both  of  which  con- 
tentions are  also  urged  in  this  appeal,  the  Supreme  Court 
of  the  United  States  said,  in  Pittsburgh,  etc.y  R.  W.  Co. 
V.  Backus,  supra: 

"Again  the  act  is  challenged  as  permitting  and  requir- 
ing the  assessment  and  valuation  of  property  outside  the 
State.  •  *  *  We  do  not  think  the  matters  referred 
to  justify  any  such  imputation.  It  is  not  to  be  assumed 
that  a  State  contemplates  the  taxation  of  any  property 
outside  its  territorial  limits,  or  that  its  statutes  are  in- 
tended to  operate  otherwise  than  upon  persons  and  prop- 
erty within  the  State.  It  is  not  necessary  that  every  sec- 
tion of  a  tax  act  should  in  terms  declare  the  scope  of  its 
territorial  operation.  Before  any  statute  will  be  held  to 
intend  to  reach  outside  property,  the  language  expressing 
such  intention  must  be  clear.     ****•••* 

''It  is  obvious  that  the  intent  of  this  act  was  simply 
to  reach  the  property  of  the  railroad  within  the  State. 
•  *  *  No  intent  to  the  contrary  can  be  deduced  from 
the  provision  requiring  the  corporation  to  file  a  state- 
ment of  its  total  stock  and  indebtedness,  tor  that  is 
one  item  of  testimony  fairly  to  be  considered  in  deter- 
mining the  value  of  that  portion  of  the  property  within 
the  State.  The  stock  and  indebtedness  represent  the 
property.  As  said  by  Mr.  Justice  Miller  in  State  Rail- 
road Tax  Cases  (p.  605)  [92  U.  S.]: 

"  'When  you  have  ascertained  the  current  cash  value 

of  the  whole  funded  debt,  and  the  current  cash  value  of 
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the  entire  number  of  shares,  you  have,  by  the  action  of 
those  who  above  all  others  can  best  estimate  it,  ascer- 
tained the  true  value  of  the  road,  all  its  property,  its 
capital  stock,  and  its  franchises;  for  these  are  all  repre- 
sented by  the  value  of  its  bonded  debt  and  of  the  shares 
of  its  capital  stock.' 

*'ln Franklin,  etc.,  y.  Nashville,  Chattanooga,  etc.,  R.  W, 
Co.,  12  Lea  521, 539,  the  Supreme  Court  of  Tennessee,  in  a 
well  considered  opinion,  which  was  quoted  with  approval 
by  this  court  in  Columbus,  etc.,  R.  W.  Co.  v.  Wright,  151 
U.  S.  470,  479,  thus  referred  to  the  means  of  ascertaining 
the  value  of  a  railroad  track: 

**  'The  value  of  the  roadway  at  any  given  time  is  not 
the  original  cost,  nor,  a  fortiori,  its  ultimate  cost  after 
years ^of  expenditure  in  repairs  and  improvements.  On 
the  other  hand,  its  value  can  not  be  determined  by  ascer- 
taining the  value  of  the  land  included  in  the  roadway 
assessed  at  the  market  price  of  adjacent  lands,  and  add- 
ing the  value  of  the  cross  ties,  rails,  and  spikes.  The 
value  of  land  depends  largely  upon  the  use  to  which  it 
can  be  put,  and  the  character  of  the  improvements  upon 
it.  The  assessable  value,  for  taxation,  of  a  railroad 
track  can  only  be  determined  by  looking  at  the  elements 
on  which  the  financial  condition  of  the  company  de- 
pends, its  traffic,  as  evidenced  by  the  rolling  stock  and 
gross  earnings  in  connection  with  its  capital  stock.  No 
local  estimate  of  the  fraction  in  one  county  of  a  railroad 
track  running  through  several  counties  can  be  based  up- 
on sufficient  data  to  make  it  at  all  reliable,  unless,  in- 
deed, the  local  assessors  are  furnished  with  the  means  of 
estimating  the  whole  road.'     •     *     * 

''When  a  road  runs  through  two  states  it  is,  as  seen, 
helpful  in  determining  the  value  of  that  part  within 
one  state  to  know  the  value  of  the  road  as  a  whole.  It 
is  not  stated  in  this  statute  that  when  the  value  of  a  road 
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running  in  two  states  is  ascertained,  the  value  of  that 
within  the  State  of  Indiana  shall  be  determined  absolutely 
by  dividing  the  gross  value  upon  a  mileage  basis,  but 
only  that  the  total  amount  of  stock  and  indebtedness 
shall  be  presented  for  consideration  by  the  State  Board. 
Nevertheless,  it  is  ordinarily  true  that  when  a  railroad 
consists  of  a  single  continuous  line,  the  value  of  one 
part  is  fairly  estimated  by  taking  that  part  of  the  value 
of  the  entire  road  which  is  measured  by  the  proportion 
of  the  length  of  the  particular  part  to  that  of  the  whole 
road.  This  mode  of  division  has  been  recogjiized  by  this 
court  several  times  as  eminently  fair.  Thus,  in  State  Rail- 
road Tax  Cases,  on  p.  608,  it  was  said : 

*'  *It  may  well  be  doubted  whether  any  better  mode  of 
determining  the  value  of  that  portion  of  the  track  within 
any  one  county  has  been  devised  than  to  ascertain  the 
value  of  the  whole  road,  and  apportion  the  value  within 
the  county  by  its  relative  length  to  the  whole.' 

'*And  again,  on  p.  611:  'This  court  has  expressly 
held  in  two  cases,  where  the  road  of  a  corporation  ran 
through  different  states,  that  a  tax  upon  the  income  or 
franchise  of  the  road  was  properly  apportioned  by  taking 
the  whole  income  or  the  value  of  the  franchise,  and  the 
length  of  the  road  within  each  state,  as  the  basis  of  taxa- 
tion. The  Delaware  Railroad  Tax  Case,  18  Wall.  206; 
Erie  Ry.  v.  Pennsylvania,  21  Wall.  492.' 

*  'The  mileage  bases  of  apportionment  was  also  sustained 
in  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
630;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18;  Maine  v.  Grand  Trunk  Ry.,  142  U.  S.  217;  Char- 
lotte, etc.,  R.  R.  V.  Gibbes,  142  U.  S.  386;  Columbus 
Southern  Ry,  v.  Wright,  151  U.  S.  470."  See,  also, 
Massachusetts  v.  Western  Union  Tel.  Co.,  141  U.  S.  40; 
and  State,^  ex  rel.,  v.  Jones,  (Ohio  St.)  37  N.  E.  Rep. 
945. 
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In  again  considering  these  questions,  the  Supreme  Court 
of  the  United  States,  in  Cleveland,  etc.,  R.  W.  Co.  v. 
Backus,  154  U.  S.  439,  said: 

"The  true  value  of  a  line  of   railroad  is  something 
more  than  an  aggregation  of  the  values  of  separate  parts 
of  it,  operated  separately.     It  is  the  aggregate  of  those 
values  plus  that  arising  from  a  connected  operation  of 
the  whole,  and  each  part  of   the  road  contributes  not 
merely  the  value  arising  from  its  independent  operation, 
but  its  mileage  proportion  of  that  flowing  from  a  con- 
tinuous and  connected  operation  of  the  whole.     *     •     ♦ 
When  a  road  runs  into  two  States  each  State  is  entitled 
to  consider,  as  within  its  territorial  jurisdiction  and  sub- 
ject to  the  burdens  of  its  taxes  what  may  perhaps  not 
inaccurately  be  described  as  the  proportionate  share  of 
the  value  flowing  from  the  operation  of  the  entire  mile- 
age as  a  single  continuous  road.     It  is  not  bound  to  en- 
ter upon. a  disintegration  of  values  and  attempt  to  extract 
from  the  total  value  of  the  entire  property  that  which 
would  exist  if  the  miles  of  road  within  the  State  were 
operated  separately.     Take  the  case  of  a  railroad  running 
from  Columbus,  0.,  to  Indianapolis,  Ind.     Whatever  of 
value  there  may  be  resulting  from  the  continuous  opera- 
tion of  that  road  is  partly  attributable  to  the  portion  of 
the  road  in  Indiana  and  partly  to  that  in  Ohio,  and  each 
State  has  an  equal  right  to  reach  after  a  just  proportion 
of  that  value,  and  subject  it  to  its  taxing  processes.     The 
question  is,  how  canequity  be  secured  between  the  States, 
and  to  that  a  division  of  the  value  of  the  entire  property 
upon  the  mileage  basis  is  the  legitimate  answer.     Taking 
a  mileage  share  of  that  in  Indiana  is  not  taxing  property 
outside  of  the  State." 

All  that  is  thus  forcibly  and  convincingly  said  as  to 
the  taxation  of  interstate  railroad  property  is  equally 
applicable  to  the  taxation  of   interstate  telegraph  prop- 
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€rty.  It  is  not  easy  to  see  how  one  mile  of  appellant's 
telegraph  line  connecting  Chicago  with  New  York 
could  be  of  less  value  than  any  other  mile  of  the 
same  line.  Cut  out  one  mile,  even  though  it  be  through 
a  swamp  or  under  a  lake,  and  the  value  of  the  whole 
line  is  practically  (Jestroyed.  The  property  is  a  unit, 
valuable  as  a  whole  and  by  reason  of  its  several  connec- 
tions, and  not  by  virtue  of  any  part  taken  by  itself.  No 
way,  therefore,  by  which  the  value  of  the  lines  in  this 
State  can  be  determined  seems  so  just  and  equitable  as  to 
take  that  proportion  of  the  whole  value  which  the  mile- 
age in  this  State  bears  to  the  whole  mileage. 

A  further  contention  made  against  the  act  of  1893,  that 
it  provides  for  a  taxation  of  interstate  commerce,  is  con- 
clusively answered  in  Cleveland,  etc.,  R.  W.  Co.  v.  Backus, 
154  U.  S.  445. 

''It  has  been  again  and  again  said  by  this  court  that 
while  no  state  could  impose  any  tax  or  burden  upon  the 
privilege  of  doing  the  business  of  interstate  commerce, 
yet  it  had  the  unquestioned  right  to  place  a  property  tax 
on  the  instrumentalities  engaged  in  such  commerce.  See 
among  many  6ther  cases,  Mar  ye  v.  Baltimore  &  Ohio  R. 
iJ.,  127  U.  S.  117;  Pullman's  Palace  Car  Co.  v.  PennsyU 
vania,  141  U.  S.  18. 

''The  rule  of  property  taxation  is  that  the  value  of  the 
property  is  the  basis  of  taxation.  It  does  not  mean  a  tax 
upon  the  earnings  *  nof  for  the  privilege  of  using  the 
properly,  but  rests  solely  upon  the  value.  But  the  value 
of  property  results  from  the  use  to  which  it  is  put  and 
varies  with  the  profitableness  of  that  use,  present  and 
prospective,  actual  and  anticipated.  *  *  *  If  prop- 
erty is  taxed  at  its  actual  cash  value  it  is  taxed  upon 
something  which  is  created  by  the  uses  to  which  it  is 
put.  •  •  ♦  Take  for  illustration,  property  whose 
sole  use  is  for  purposes  of  interstate  commerce,  such  as 
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a  bridge  over  the  Ohio  between  the  States  of  Kentuckj 
and  Ohio.  From  that  springs  its  entire  value.  Can  it 
be  [saidj  that  it  is  on  that  account  entirely  relieved  from 
the  burden  of  State  taxation?  Will  it  be  said  that  the 
taxation  must  be  based  simply  on  the  cost,  when  never 
was  it  held  that  the  cost  of  a  thing  is  the  test  of  its  value? 
Suppose  there  be  two  bridges  over  the  Ohio,  the  cost 
of  the  construction  of  each  being  the  same,  one  between 
Cincinnati  and  Newport,  and  another  twenty  miles  below 
and  where  there  is  nothing  but  a  small  village  on  either 
shore.  The  value  of  the  one  will,  manifestly,  be  greater 
than  that  of  the  other,  and  that  excess  of  value  will 
spring  solely  from  the  larger  use  of  the  one  than  of  the 
other.  Must  an  assessing  board  in  either  State,  assess* 
ing  that  portion  of  the  bridge  within  the  State  for  pur- 
poses of  taxation,  eliminate  all  of  the  value  which  flows 
from  the  use,  and  place  the  assessment  at  only  the  sum 
remaining?  It  is  a  practical  impossibility.  Either  the 
property  must  be  declared  wholly  exempt  from  State  tax- 
ation or  taxed  at  its  value,  irrespective  of  the  causes  and 
uses  which  have  brought  about  such  value.  And  the 
uniform  ruling  of  this  court,  a  ruling  demanded  by  the 
harmonious  relations  between  the  States  and  the  Na- 
tional Government,  has  affirmed  that  the  full  discharge 
of  no  duty  entrusted  to  the  latter  restrains  the  former 
from  the  exercise  of  the  power  of  equal  taxation  upon  all 
private  property  within  its  teVritorial  limits.  •  •  ♦ 
It  is  enough  for  the  State  that  it  finds  within  its  borders 
property  which  is  of  a  certain  value.  What  has  caused 
that  value  is  immaterial.  It  is  protected  by  State  laws, 
and  the  rule  of  all  property  taxation  is  the  rule  of  value, 
and  by  that  rule  property  engaged  in  interstate  commerce 
is  controlled  the  same  as  property  engaged  in  commerce 
within  the  State." 

But  counsel  contend  most  earnestly  that  the  act  of 


NOVEMBER  TERM    1894.  297 

Western  Union  Telegraph  Company  v,  Taggart,  Auditor,  et  al, 

1893,  in  applying  the  mileage  basis  of  valuation  to  ap- 
pellant's lines  of  telegraph,  compels  the  State  Board  of 
Tax  Commissioners  to  |add  large  outside  values  to  the 
values  of  the  Indiana  portions  of  the  lines,  for  the 
reason,  as  claimed,  that  the  extra  State  parts  of  appel- 
lant's property  are  proportionately  of  greater  value  than 
the  parts  within  the  State. 

In  this  counsel  do  not  interpret  the  law  correctly. 
The  act,  it  is  true,  provides  a  method  of  valuation,  the 
mileage  method,  as  a  basis  for  the  taxation  of  certain 
property  within  the  State  of  Indiana.  But  this  is  simply 
a  means  of  determining  the  true  cash  value  of  the  prop- 
erty  within  the  State;  and  if,  in  the  case  of  appellant's 
property,  or  in  any  other  case,  it  is  shown  to  the  board, 
or  is  discovered  by  them,  that  still  further  deductions 
should  be  made,  on  account  of  larger  proportional  values 
outside  of  the  State,  or  for  any  other  reason,  then  the 
board  must  make  such  deductions,  so  that,  finally,  only 
the  property  within  the  State  of  Indiana  shall  be  as- 
sessed,  and  that  at  its  true  cash  value. 

As  said  already,  and  as  appears  from  the  title  and 
from  section  12  of  the  body  of  the  act  of  1893,  p.  382, 
here  in  review,  that  statute  is  ''supplementary  to  and 
amendatory  of"  the  general  tax  law  of  1891,  and  must 
therefore  be  construed  in  connection  therewith. 

By  the  act  of  1893,  sections  68,  69,  70  and  71,  of  the 
act  of  1891,  for  which  the  act  of  1893  was  substituted, 
'*and  all  other  laws  and  parts  of  laws  in  conflict  with  this 
act,"  were  expressly  repealed.  The  express  repeal  of 
those  sections  left  all  the  other  sections  of  the  act  of  1891 
in  full  force,  showing  that  it  was  not  the  intent  of  the 
Legislature  to  abridge  or  change  in  any  respect  the  duties 
and  powers  of  the  State  Board  as  fixed  by  the  act  of  1891. 
Neither  is  the  ultimate  basis  of  taxation  as  there  fixed 
changed  by  the  act  of  1893.     The  cardinal  rule  remains. 
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that  it  is  the  property  within  the  State,  not  expressly 
exempt  from  taxation,  and  that  alone,  which  is  to  be  as- 
sessed, and  that  at  its  true  cash  value. 

By  sections  of  this  act  of  1891,  p.  199,  *'A11  property 
within  the  jurisdiction  of  this  State,  not  expressly  ex- 
empted, shall  be  subject  to  taxation.''  Authority  is 
given  to  tax  no  other  property. 

By  sections  33,  48,  53,  60,  74,  90,  95,  97,  102,  105, 
112,  114,  129,  130,  137,  and  perhaps  other  sections,  all 
assessing  officers,  from  the  township  assessor  to  the  State 
Board  of  Tax  Commissioners,  are  required,  and  bound  by 
their  oaths  of  office,  to  assess  all  property  at  its  'Hrue 
cash  value." 

By  section  120,  p.  252,  it  is  made  the  particular  duty  of 
the  State  Board,  amongst  other  things,  ''to  see  that  all 
assessments  of  property  in  this  State  are  made  accord- 
ing to  law." 

By  section  129,  p.  252,  it  is  provided  that  ''the  State 
Board  of  Tax  Commissioners  is  hereby  given  all  the  powers 
given  to  county  boards  of  review.  They  shall  not  be 
bound  by  any  reports  or  estimates  of  value  of  railroad 
property,  real  estate  or  other  property,  as  returned  to 
the  county  auditors  or  to  the  auditor  of  State,  but  shall 
appraise  and  assess  all  property  at  its  true  cash  value, 
as  defined  by  this  act,  according  to  their  best  knowledge 
and  judgment,  and  so  as  to  equalize  the  assessment  of 
property  throughout  the  State." 

And,  by  section  130,  each  member  of  the  board  is 
required  to  declare,  as  a  part  of  his  oath  of  office:  ''I 
will  in  no  case  assess  any  property  at  more  or  less  than 
its  true  cash  value." 

Interpreting  the  act  of  1893  in  the  light  of  the  fore- 
going provisions  of  the  act  of  1891,  as  we  must,  we  can 
have  no  difficulty  in  concluding,  as  we  do,  that  in  the 
act  of  1893  the  Legislature  provided  the  mileage  methocl 
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I  as  the  basis  for  the  assessmeni;  of  telegraph  and  other 

f  like  property,  both  as  to  lines  situated  partly  within  and 

partly  without  this  State,  and  also  as  to  lines  running 
through  several  counties  or  other  subdivisions  of  the 
State,  but  that  it  was  not  the  intention  of  the  Legisla- 
ture, nor  is  it  the  meaning  of  that  act,  that  any  property 
outside  of  the  State  should  ,be  assessed  by  importation  of 
values  or  otherwise,  or  that  any  property  should  be  as- 
sessed at  more  or  less  than  its  true  cash  value. 

Construing  the  acts  of  1891  and  1893  together,  it  will 
therefore  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  State  Board  has  deducted  from  the  to- 
tal valuation  of  all  interstate  property  such  values,  if 
any,  of  extra  State  property  as  will  leave  the  remaining 
property,  within  and  without  the  State,  as  near  as  may 
be,  of  equal  proportional  value. 

The  possibility  of  such  exceptional  cases  in  the  assess- 
ment of  railroad  property  is  referred  to  in  Pittsburgh, 
€tc,y  JR.  W.  Co.  V.  Backus,  supra,  154  U.  S.,  p.  431,  '*as, 
for  instance,  where  the  terminal  facilities  in  some  large 
<;ity  are  of  enormous  value,  and  so  give  to  a  mile  or  two 
in  such  city  a  value  out  of  all  proportion  to  any  similar 
distance  elsewhere  along  the  line  of  the  road,  or  where  in 
certain  localities  the  company  is  engaged  in  a  particular 
kind  of  business  requiring  for  sole  use  in  such  localities 
an  extra  amount  of  rolling  stock.  If  testimony  to  this 
effect  was  presented  by  the  company  to  the  State  Board, 
it  must  be  assumed,  in  the  absence  of  anything  to  the 
contrary;  that  such  board,  in  making  the  assessment,  * 
took  into  account  the  peculiar  and  large  value  of  such 
facilities  and  such  extra  rolling  stock." 

So,  in  this  case,  the  act  of  1893  provides,  generally, 
for  a  mode  of  ascertaining  the  true  cash  value  of  that 
part  of  interstate  telegraph  and  other  property  which  is 
within  the  State  of  Indiana,  to  wit:  the  mileage  method. 
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But  should  there  be  partieular  cases  where  that  method 
must  be  modified  in  order  to  reach  the  necessary  result^ 
namely,  the  true  cash  value  of  such  part  of  the  property 
as  is  within  the  jurisdiction  of  the  State,  the  law  of  189S 
itself  supplies  the  means  of  doing  so. 

In  section  6,  p.  379,  of  the  act,  after  speaking  of  the  re- 
ports and  schedules  filed  with  the  auditor  and  by  him  laid 
before  the  board,  it  is  said  that  the  board  shall  proceed  to 
assess  the  property  according  to  the  mileage  method, 
''after  examining  such  statements  and  after  ascertaining 
the  value  of  such  properties  therefrom,  and  from  such 
other  information  as  they  may  have  or  obtain.  For  that 
purpose  they  may  require  the  agents  or  officers  of  said 
association,  company,  copartnership  or  corporation  to 
appear  before  them  with  such  books,  papers  or  statements 
as  they  may  require,  or  they  may  require  additional  state- 
ments to  be  made  to  them,  and  may  compel  the  attend- 
ance of  witnesses,  incase  they  shall  deem  it  necessary,  to 
ascertain  the  true  cash  value  of  such  property.'* 

Were  it  true,  as  counsel  for  appellant  contend,  that  the 
act  of  1893  provides  an  ironclad  mode  of  assessment  by 
which  the  board  is  required  to  import  and  assess  valua- 
tions of  property  outside  the  State,  there  would  be  no 
need  of  any  further  information  than  that  given  by  the 
schedules  filed  in  the  first  instance. 

The  fact  that  other  information  is  provided  for,  and 
agents  of  the  companies  and  other  witnesses  may  be 
called,  shows  that  the  intention  was,  as  expressly  pro- 
vided in  the  general  tax  law  of.  1891,  that  the  board 
should  assess  only  property  within  the  jurisdiction  of  the 
State,  and  that  only  at  its  true  cash  value. 

That  the  valuation  is  upon  the  capital  stock  is  no  ob- 
jection to  the  statute.  The  law  looks  through  forms  and 
rests  upon  things.  In  speaking  of  the  Massachusetts 
statute,  similar  to  that  here  under  consideration,  it  was 
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aaid  by  the  Supreme  Court  of  the  United  States,  in  West- 
ern Union  Tel.  Co.  v.  Masaachvsetts,  8upra,  and  approved 
in  McLssachvsetts  v.  Western  Union  Tel.  Co.,  supra. 

'The  tax  in  the  present  case,  though  nominally  upon 
the  shares  of  the  capital  stock  of  the  company,  is  in 
effect  a  tax  upon  that  organization  on  account  of  prop- 
erty owned  and  used  by  it  in  the  State  of  Massachusetts; 
and  the  proportion  of  the  length  of  its  lines  in  that  State 
to  their  entire  length  throughout  the  whole  country  is 
made  the  basis  for  ascertaining  the  value  of  that  prop- 
erty." 

To  the  same  effect  is  Pullman's  Palace  Gar  Co.  v*  Penn* 
tylvania,  supra. 

The  objection  that  the  company  paid  taxes  under  the 
act  of  1891,  for  the  year  ending  April  1,  1893,  is  not 
well  taken.  The  act  of  1893  by  its  terms  imposes  taxes 
on  appellant's  property  only  from  and  after  the  first  day 
of  April,  1893. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Filed  May  14,  1895. 
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CoNTBMPT. — Answer f  Sufficiency  of, — InfuncHon.^  An  answer  in  a  con- 
tempt proceeding  for  disobeying  an  order  of  injunction  restraining 
each  defendant  and  others  from  interfering  with  a  certain  drain, was 
sufficient,  which  was  as  follows :  That  the  injunction  was  served  up- 
on him  on  a  legal  holiday ;  that  when  served  he  was  not  within  twelve 
miles  of  the  drain ;  that  the  next  day  he  drove  over  to  the  drain, 
where  he  found  ''his  hands,"  the  other  defendants,  at  work  on  the 
ditch,  but  he  at  once  stopped  them ;  that  he  did  not  intentionally 
violate  the  order,  but  tried  to  give  it  the  greatest  respect  and  obe- 
dience. 

BjME.—Answerf  Insufficiency  of.— Injunction.— Obeying  in  Part  Only.--' 
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Defendants  in  contempt  proceedings  for  disobeying  an  order  of  in- 
junction can  not  set  up  their  opinion  as  to  the  meaning  of  the  order 
against  that  of  the  court,  and  still  less  can  they  justify  themselves 
by  showing  that  they  obeyed  the  order  in  part,  while  at  the  same 
time  they  admit  the  violation  of  the  order  in  other  essential  partio- 
alars. 

From  the  Clinton  Circuit  Court. 

O.  H.  Gifford  and  C.  jff.  Gifford,  for  appellants. 
J.  Claybaugh,  N.  P.  Claybaugh  and  H.  C.  Sheridan^ 
for  appellee. 

Howard,  J. — ^The  appellants  were  adjudged  guilty  of 
contempt  and  fined  for  disobeying  an  order  of  injunc- 
tion issued  by  the  court  below,  restraining  them  from 
interfering  with  a  drain  extending  from  the  lands  of  the 
appellant,  Elbert  H.  Shirk,  to  those  of  the  appellee, 
Lincoln  Cox. 

To  the  information  filed  by  the  appellee,  the  appellant 
Shirk  filed  his  verified  answer,  in  which  ^'he  assures 
the  court  that  he  at  no  time  or  place  violated  said  order.'' 
His  answer  further  shows  that  the  injunction  was  served 
upon  him  *'on  a  legal  holiday,"  Washington's  birthday; 
that  when  served  he  was  not  within  twelve  miles  of 
the  land;  that  the  next  day  he  drove  over  there  when 
he  found  "his  hands,"  the  remaining  appellants,  at 
work  on  the  ditch,  ''but  he  at  once  stopped  them."  He 
adds  some  further  statements,  the  purpose  of  which  wasr 
to  show  that  what  work  had  been  done  by  the  other  ap- 
pellants before  his  arrival,  had  not,  in  fact,  been  in  vio- 
lation of  the  spirit  of  the  order,  and  concludes  by  stat- 
ing that  he  did  not  in  any  way  intentionally  violate  the 
order,  but  "tried  to  give  it  the  greatest  respect  and 
obedience." 

The  remaining  appellants,  in  their  answer,  also  dis- 
claim any  intentional  violation  of  the  order.  They  say  that 
they  are  laboring  men  and  not  familiar  with  legal  proceed- 
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ings;  that  when  served  with  the  order  they  inquired  of  the 
officer  if  they  should  quit  work,  but  he  replied  that  he* 
had  no  instructions  to  tell  them  to  quit;  that  they  took 
the  writ  to  mean  that  they  should  appear  and  answer 
with  their  coappellant  Shirk  as  to  his  right  to  clean  out 
and  use  a  ditch  crossing  appellee  Cox's  land;  that  they 
knew  that  Shirk  and  Cox  had  trouble  as  to  Shirk's  en- 
tering upon  Cox's  land  to  clean  out  the  ditch,  and  affi- 
ants, conscientiously,  tried  to  obey  the  order  by  staying 
off  the  lands  of  Cox. 

They  make  further  statements  to  show  that  the  work 
which  they  had  done  on  Shirk's  land  did  not  in  any 
way  tend  to  cast  any  additional  water  on  Cox's  land;  and 
conclude  by  stating  that  they  at  all  times  and  still  de* 
sire  to  respect  and  obey  the  order  of  the  court. 

This  is  a  proceeding  to  punish  appellants  for  a  con- 
structive contempt. 

In  Wilson  v.  State,  57  Ind.  71,  which  was  a  case  where 
a  witness  was  charged  with  a  constructive  contempt  for 
refusing  to  permit  a  subpoena  to  be  served  upon  him, 
this  court  said: 

•  "In  the  case  of  Burke  v.  State,  47  Ind.  528,  the  rule 
governing  proceedings  in  such  cases  was  fully  consid- 
ered. It  was,  in  substance,  decided  in  that  case,  that 
where  a  person  charged  with  a  constructive  contempt,  in 
procuring  a  witness  to  absent  himself,  appears,  and,  in 
answer  to  a  rule,  makes  a  statement  under  oath,  that  the 
matters  in  the  affidavit  against  him  are  not  true,  and 
sets  up  a  state  of  facts  consistent  with  his  innocence,  and 
that  there  was  no  intention  on  his  part  to  interfere  with 
the  process  of  the  court,  he  should  be  discharged." 

In  Fishback  v.  State,  131  Ind.  304  (pp.  313-14),  the 
foregoing  authorities  are  quoted  with  approval;  and,  on 
p.  318,  Rapalje  on  Contempts,  section  115,  is  quoted  as 
follows: 
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''Again,  inasmuch  as  the  essence  of  a  contempt  con- 
sists, to  a  great  extent,  in  the  willful  defiance  of  the 
court  and  its  authority,  the  entire  absence  of  'any  inten- 
tion of  committing  a  contempt  of  the  court,  or  any  pur- 
pose to  destroy  or  impair  its  authority ,  or  the  respect  due 
thereto,'  is  a  good  defense;"  citing,  also.  Weeks  v.  Smith, 
3  Abb.  Pr.  Rep.  (N.  Y.)  211.  See,  further.  Ex  parU 
Wright,  65  Ind.  504. 

Under  these  authorities  we  are  of  opinion  that  the  ap- 
pellant. Shirk,  should  have  been  discharged  upon  his 
answer.  He  did  no  act  and  said  no  word  in  contempt 
of  the  order  of  the  court.  He  may,  besides,  well  have 
believed  that  his  coappellants  would  respect  the  order 
and  quit  work  when  it  was  read  to  them.  He  was  twelve 
miles  away  when  the  order  was  read  to  him.  It  was  a 
holiday,  and  the  next  day  he  drove  to  the  land  and  find- 
ing the  men  at  work  at  once  ordered  them  to  quit. 

In  the  answer  of  the  remaining  appellants,  however, 
it  does  not  appear  that  they  respected  the  order  of  the 
court.  That  they  kept  off  appellee's  land,  did  not  let 
additional  water  upon  his  premises  and  did  other  things 
required  by  the  order,  or  that  they  did  not  in  fact  intend 
to  violate  the  order,  is  not  sufficient.  They  can  not  set 
up  their  opinion  as  to  the  meaning  of  the  order 
against  that  of  the  court,  and  still  less  can  they  justify 
themselves  by  showing  that  they  obeyed  the  order  in 
part,  while  at  the  same  time  they  admit  the  violation  of 
the  order  in  other  essential  particulars.  See  Hawkir^s  v. 
State,  126  Ind,  294. 

The  judgment  is  reversed  as  to  the  appellant,  Shirk, 
with  instructions  to  overrule  the  demurrer  to  his  an- 
swer. As  to  the  remaining  appellants  the  judgment  is 
affirmed. 

Filed  May  15, 1895. 


NOVEMBER  TERM,  1894.  305 


Sellers  v.  Sellers. 


141    30) 

No.  17,519.  149    468 

1 140    470 

Sellers  v.  Sellers. 

DiYORCB.  — Vacation  Order,  —  Maintenance,  etc.  —  Bill  of  Exceptions, 
Time  for  Filing. — Quoere,  Where  an  exception  is  taken  to  an  al- 
lowance, in  a  divorce  proceeding,  by  the  judge  in  vacation,  has  the 
judge  power  to  grant  time  in  the  future  when  a  bill  of  exceptions 
can  be  filed? 

Same. — Bight  of  Wife  to  Maintenance  and  Means  to  Make  Defense. — DiS" 
creUon. — In  such  case,  where  the  affidavits  and  proofs  as  to  the  right 
of  the  wife  to  maintenance  from  her  husband  pending  the  suit,  and 
for  means  with  which  to  make  her  defense,  show  that  the  only 
property  she  had  was  a  promissory  note  of  doubtful  value,  and  a 
bouse  and  lot  of  the  value  of  from  |600  to  $1,200,  and  subject  to  a 
tax  lien,  the  court  was  justified  in  making  the  wife  an  allowance,  it 
being  a  matter  largely  in  the  discretion  of  the  trial  court;  and  the 
abuse  of  discretion  must  be  very  clear  before  the  Supreme  Court 
will  interfere  with  its  exercise. 

From  the  Huntington  Circuit  Court. 

J.  T.  Alexander  and  C  W.  Watkins,  for  appellant. 
M.  L.  Spencer  and  W.  A.  Br  any  an,  for  appellee. 

McCabe,  C.  J. — ^The  appellant  sued  the  appellee  for  a 

divorce. 

The  appellee  moved  the  court  for  a  temporary  allow- 
ance to  enable  her  to  prepare  and  try  the  case  and  for 
maintenance  during  the  litigation,  supported  by  affidavits 
under  the  statute.  Burns  R.  S.  1894,  section  1054,  R. 
S.  1881,  section  1042. 

The  court  heard  the  application  for  such  temporary  al- 
lowance in  vacation  at  chambers  and  allowed  the  appel- 
lant thirty  days  in  which  to  prepare  and  file  a  bill  of  ex- 
ceptions. The  bill  of  exceptions  was  three  days  after- 
wards signed  and  filed,  setting  forth  the  affidavits  and 
evidence  on  which  the  order  was  made.  The  court  or- 
dered the  appellant,  the  plaintiff,  to  pay  to  the  clerk  of 
Vol.  141—20 
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the  court  for  the  support  of  the  defendant  the  sum  of  $4 
per  week  until  the  further  order  of  the  court  therein  and 
also  pay  to  said  clerk  the  sum  of  $20  for  the  defendant's 
attorneys. 

From  this  interlocutory  order  this  appeal  is  prosecuted 
and  such  order  is  assigned  as  the  only  error  complained 
of.  An  appeal  lies  from  such  an  order.  Gruhl  v.  Qruhl, 
123  Ind,  86;  Traylor  v.  Richardson,  2  Ind.  App.  452. 

The  ground  of  the  complaint  against  the  order  is  that 
the  affidavits  and  proofs  show  that  the  appellee,  the  wife, 
had  sufficient  means  of  her  own  for  her  own  maintenance 
and  to  pay  the  expense  of  making  her  defense.  It  has 
been  held  that  where  a  wife  has  ample  means  or  credit 
with  which  to  procure  funds  sufficient  for  the  purposes 
of  making  her  defense  and  her  present  support,  it  is  im- 
proper to  require  her  husband  to  furnish  money  for  such 
purposes  pending  the  litigation.  Kenemer  v.  KeneTner, 
26  Ind.  330. 

The  facts-  upon  which  the  court  based  the  order  are 
contained  in  what  purports  to  be  a  bill  of  exceptions, 
whether  legitimately  a  part  of  the  record  or  not,  may  ad- 
mit of  some  question.  It  is  doubtful  if  the  judge  in  va- 
cation had  power  to  grant  time  in  the  future  when  a  bill 
of  exceptions  could  be  filed.  The  statute  already  cited, 
authorized  expressly  the  court  to  make  such  an  allow- 
ance in  vacation,  and  possibly,  by  implication,  author- 
ized him  to  sign  a  bill  of  exceptions,  but  it  is  not  clear 
that  authority  is  implied  to  extend  the  time  or  grant 
time  in  vacation  for  the  future  preparation  and  filing  of 
a  bill  of  exceptions.  Elliott  App.  Proced.,  section  803, 
and  authorities  there  cited;  2  Elliott  Gen.  Prac,  section 
1080,  and  authorities  there  cited;  Whitworth  v.  Sour,  57 
Ind.  107;  Robirison  v.  Johnson,  61  Ind.  535. 

But  waiving  this  question  and  treating  the  bill  of  ex^ 


NOVEMBER  TERM,  1894.  •  307 


Sellers  v.  Sellers. 


ceptions  as  properly  in  the  record,  there  does  not  appear 
to  have  been  any  error  committed  by  the  trial  court. 

This  court  will  only  review  an  order  of  this  kind  when 
there  is  an  abuse  of  discretion  by  the  trial  court. 

It  was  said  of  such  an  order  in  Henderson  v.  Render ' 
son,  110  Ind.  316  (319-20):  ''Besides,  the  allowances 
complained  of  are,  of  necessity,  largely  within  the  dis- 
cretion of  the  trial  court,  'and  the  abuse  of  that  discre- 
tion must  be  very  clear  indeed,  to  justify  this  court  in 
interfering  with  its  exercise.'  Powell  v.  Powell,  53  Ind. 
513;  Conn  v.  Conn,  57  Ind.  323;  Eaaies  v.  Bastes,  79 
Ind.  363;  Buckles  v.  Buckles,  81  Ind.  159;  Logan  v. 
Logan,  90  Ind.  107.*' 

To  the  same  effect  is  Gruhl  v.  Gruhl,  supra. 

The  allowance  there  was  for  $100  for  attorneys'  fees 
for  the  wife,  which,  on  reconsideration,  was  reduced  to 
$50,  and  the  showing,  on  affidavit,  was  that  she  had 
separate  property  sufficient  to  have  enabled  her  to  em- 
ploy counsel,  and  that  as  appellant  tendered  his  consent 
to  join  with  her  in  mortgaging  or  transferring  said  prop- 
erty to  raise  money  with  which  to  prosecute  her  divorce 
case,  it  was  contended  that  the  court  erred  in  that  case 
in  making  the  allowance.  But  it  was  held  that  in  as 
much  as  the  husband  was  insisting  that  the  wife  was  of 
unsound  mind,  and,  with  knowledge  of  that  fact,  it 
would  have  been  difficult  for  the  wife  to  obtain  money 
by  either  a  mortgage  or  transfer  of  her  property.  •  It  was 
said  in  that  case  if  any  one  had  cause  to  complain  of  the 
order  it  was  the  wife. 

In  the  case  before  us,  the  affidavits  and  proofs  tended 
to  show  that  the  only  property  the  wife  had  was  a  prom- 
issory note  of  $50,  of  doubtful  value,  executed  to  her  by 
one  Mrs.  Wilson,  and  a  house  and  lot  in  the  town  of 
Kenton,  Ohio,  of  the  value  of  $1,200,  subject  to  the  tax 


308  SUPREME  COURT  OF  INDIANA, 

Lockhart  et  al,  «.  Schlotterback. 


lien,  though  the  wife's  proofs  show  it  to  be  worth  only 
about  $600. 

We  think  the  evidence  contained  in  the  bill  of  excep- 
tions justified  the  conclusion,  on  the  part  of  the  court, 
that  her, property  would  not  yield  money  soon  enough, 
or  was  not  in  a  situation  to  enable  her  to  raise  money 
thereon  soon  enough  to  make  her  defense  against  her 
husband's  suit  and  for  her  present  maintenance.  There 
was  certainly  no  abuse  of  the  court's  discretion  shown 
in  making  the  order. 

The  judgment  is  affirmed. 

Filed  May  14, 1895. 


No.  17,415. 

Lockhart  et  al.  v.  Schlotterback. 

Appbllate  CJourt. — Jurisdiction. — Matters  IncidetUaL — Where  the  Ap- 
pellate Court  has  exclusive  jurisdiction  of  the  main  cause,  that  will 
carry  with  it  into  that  court  all  matters  merely  incidental  to  the 
main  cause. 

Same. — Jurisdiction, — Action  and  Judgment. — Attorney's  Lien. — Ind^ 
dental  Matter. — A  prayer  for  the  continuance  of  an  attorney's  lien, 
in  an  action  on  a  judgment,  is  merely  incidental  to  such  action. 

From  the  Noble  Circuit  Court. 

H.  G.  Zimmerman,  for  appellants. 
P.  V.  Hoffman,  for  appellee. 

McCabb,  C.  J. — ^The  appellants  sued  the  appellee  on  a 
judgment.  The  issues  formed  upon  the  complaint  were 
tried  by  a  jury  resulting  in  a  verdict  for  the  plaintiff  for 
$1,442.95.  The  circuit  court  sustained  a  motion  in 
arrest  of  judgment  from  which  appellant  prosecutes  this 
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appeal.     The  demand  in  the  complaint  at  most  did  not 
exceed  the  amount  oi  the  verdict. 

The  jurisdiction  of  this  appeal  would  therefore  be  in 
the  Appellate  Court.  But  counsel  seem  to  have  supposed 
that  because  in  addition  to  the  prayer  for  judgment  at 
the  conclusion  of  the  complaint  there  is  a  prayer  for  a 
decree  continuing  the  lien  of  said  attorney's  fee, 
sach  prayer  carried  the  whole  case  on  appeal  into  this 
court.  The  complaint  showed  that  in  the  judgment 
sued  on,  the  plaintiff's  attorney  therein  one  Isaac  E. 
Knisely,  Esq.,  had  entered  in  writing  on  the  record  of 
said  judgment  his  intention  to  hold  a  lien  thereon  for 
$30  for  his  services  in  obtaining  said  judgment.  Said 
Knisely  was  not  a  party  to  the  suit  on  the  judgment  and 
was  not  in  court  asking  for  anything.  But  treating  the 
complaint  as  suflScient  to  warrant  the  relief  asked,  con- 
tinuing the  attorney's  lien  into  and  upon  the  new  judg- 
ment, upon  which  we  intimate  no  opinion,  it  was  a  mere 
incident,  at  most,  to  the  main  relief  sought  in  the  recov- 
ery of  a  new  judgment  on  the  old  one.  Where  the  Ap- 
pellate Court  has  exclusive  jurisdiction  of  the  inain 
cause,  that  will  carry  with  it  into  that  court  all  matters 
incidental  merely  to  the  main  cause.  Branson  \.  Studa- 
bakery  133  Ind.  147;  Smith  v.  Dovmey,  132  Ind.  83. 
The  continuance  of  the  lien  in  this  case  was  a  mere  in- 
cident to  the  rendition  of  the  new  judgment  upon  the 
old,  dependent  entirely  upon  the  granting  of  the  main 
relief.  It  is  true  the  Appellate  Court  has  jurisdiction  in 
all  cases  for  the  foreclosure  or  enforcement  of  liens  of 
purely  statutory  origin  where  the  amount  in  controversy 
does  not  exceed  $3,500.  Burns  R.  S.  1894,  section  1337, 
Acts  1893,  p.  356.  But  here  the  attempt  was  not  to 
foreclose  or  enforce  a  statutory  lien.  It  is  true  the  at- 
torney's lien  taken  on  the  old  judgment  was  a  statutory 
lien.     But  to  carry  it  into  and  upon  the  new  judgment 
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to  be  rendered  upon  the  old,  is  not  a  proceeding  author- 
ized by  statute,  but  if  done  at  all  must  be  done  by  in- 
voking the  equity  powers  of  the  trial  court.  And  if  that 
was  the  main  relief  sought  in  the  complaint  in  this  case 
the- jurisdiction  of  the  appeal  would  be  in  this  court. 
But  as  we  have  already  seen  it  was  a  mere  incident  to 
the  main  relief  sought,  and  could  not  be  granted  unless 
the  main  relief  was  granted.  We,  therefore,  hold  that 
the  jurisdiction  of  this  appeal  is  in  the  Appellate  Court. 
Therefore  the  cause  is  transferred  to  the  Appellate  Court. 

Filed  May  16, 1896. 


ui  310  No.  17,874. 

148     93 

BOWEN    ET.    AL     V.    JULIITS. 

Pleading. — Complaint  Insufficient. — For  Satisfaction  of  Mortgage. — 
Premature  Tender. — Promissory  Note. — In  an  action  to  compel  the 
satisfaction  of  a  mortgage,  the  complaint  (which  showed  that  the 
note — non-negotiable  by  the  law  merchant — was  dated  April  28, 
1893,  due  one  year  after  date,  and  that  on  April  27, 1894,  the  amount 
due  was  tendered  and  a  demand  made  that  the  mortgage  be  satis- 
fied) was  insufficient  on  demurrer,  the  tender  having  been  made  be- 
fore maturity  of  the  note. 

From  the  Carroll  Circuit  Court. 

J.  H.  Gould  and  G.  R.  Eldridg^,  for  appellants. 
R.  C.  Pollard  and  C.  R.  Pollard^  for  appellee. 

Monks,  J. — Appellee  brought  this  action  against  ap« 
pellants  to  compel  the  satisfaction  of  a  mortgage. 

It  is  alleged  in  the  complaint  that  one  Cripe  executed 
to  the  appellants  a  mortgage  on  certain  real  estate  in 
Carroll  county,  Indiana,  to  secure  a  note  dated  April  28, 
1893,  payable  one  year  after  date;  that  afterward  appellee 
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purchased  said  real  estate  from  Cripe,  and  the  same  was 
conveyed  to  him  by  deed;  that  as  part  of  the  purchase 
money  thereof  he  assumed  and  agreed  to  pay  said  note 
for  $220;  that  on  the  27th  day  of  April,  1894,  he  ten- 
dered  said  sum  of  |220  to  appellants,  being  the  amount 
then  due  and  owing  on  said  note,  and  demanded  that 
they  should  cancel  and  satisfy  said  mortgage;  that  ap- 
pellants refused  to  accept  said  money  so  tendered  and  re- 
fuse to  cancel  and  satisfy  said  mortgage;  that  appellee 
now  brings  said  money  into  court  and  tenders  the  same, 
and  he  has  deposited  the  same  in  the  hands  of  the  clerk 
of  said  court  for  the  use  and  benefit  of  appellants  and  in 
payment  of  said  note  and  mortgage. 

A  demurrer  for  want  of  facts  was  overruled.  An  an- 
swer of  general  denial  was  filed.  Trial  by  court,  finding 
for  appellee,  and  over  a  motion  for  a  new  trial,  judgment 
was  rendered  for  appellee. 

The  errors  assigned  are : 

First.  That  the  court  erred  in  overruling  appellants' 
demurrer  to  the  complaint. 

Second.  That  the  court  erred  in  overruling  appellants' 
motion  for  a  new  trial. 

Appellants  contend  that  the  complaint  is  bad  because 
it  is  affirmatively  shown  that  the  alleged  tender  was 
made  before  the  maturity  of  the  note.  In  computing 
the  time  when  a  note,  not  governed  by  the  law  merchant, 
payable  a  certain  number  of  days  after  date  will  become 
due,  the  rule  is  to  exclude  the  day  of  the  date  and  in- 
clude the  day  of  payment.  Benson  v.  Adams y  69  Ind. 
353;  Brown  v.  JoneSy  125  Ind.  375;  Avery  v.  Stewart,  2 
Conn.  69,  7  Am.  Dec.  240;  Woodhridge  v.  Brigham, 
12  Mass.  ♦403,  7  Am.  Dec.  85;  26  Am.  and  Eng.  Encyc. 
of  Law,  pp.  97,  98  and  notes.  ^ 

This  rule  applies  to  a  promissory  note  payable  a  cer- 
tain number  of  months  after  date;  that  is,  a  note  dated 
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April  28,  payable  one  month  after  date^  is  due  and  pay- 
able May  28.  Ammidown  v.  Woodman,  31  Me.  580; 
Roehner  v.  Knickerbocker,  etc.,  Ins.  Co.,  63  N.  Y.  160, 
and  cases  cited.  The  same  rule  applies  to  notes  payable 
one  or  more  years  after  date.  Ripley  v.  ChreerUeaf,  2  Vt. 
129. 

The  note  mentioned  in  the  complaint  was  dated  April 
28,  1893,  and  therefore  was  due  and  payable  April  28, 
1894.  The  tender  alleged  in  the  complaint  was  prema-  n 
ture  and  was  of  no  effect;  appellants  were\jiot  required 
to  accept  the  money  before  it  was  due.  Abshire  v.  Corey, 
,  113  Ind.  484;  Reed  v.  Rudman,  5  Ind.  409;  2  Wharton 
Contracts,  sec.  980.  It  would  seem  that  a  tender  on  con- 
dition that  appellants  would  cancel  the  mortgage  was  not 
sufficient.     Story  v.  Krewson,  55  Ind.  394. 

The  court  erred  in  overruling  the  demurrer  to  the 
complaint.'  The  mortgage  mentioned  in  the  complaint 
and  given  in  evidence  at  the  trial  did  not  secure  the  note 
for  $53.75  offered  in  evidence.  Bowen  v.  Ratclif,  as- 
signee, 140  Ind.  393. 

Judgment  reversed,  with  instructions  to  sustain  de- 
murrer to  the  complaint. 

Filed  May  14, 1895. 


No.  17,244. 

CoRBiN  V,  Thompson. 


Appellate  Covsct. -^Jurisdiction, — Action  for  Possession  of  Beal  Estate. 
— Substantive  Cause  and  Incidental  Causes, — New  Trial  as  of  Right. — 
If  the  substantive  cause  of  action  upon  which  the  parties  proceeded 
to  judgment  is  such  a  one  that  a  new  trial  as  of  right  is  not  allow- 
able, the  fact  that  the  cause  incidentally  embraces  other  causes  of 
action  in  which  alone  a  new  trial  as  of  right  would  be  demandable, 
does  not  give  the  Supreme  Court  jurisdiction  on  appeal,  where  the 
jurisdiction  of  substantive  cause  is  in  the  Appellate  Court. 
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From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  H.  Corbin,  for  appellant. 
E,  C.  Martindale  and  S.  Parker,  for  appellee. 

Haoknby,  J. — ^The  appellant  sued  the  appellee  for 
possession  of  real  estate,  alleging  that  appellee  held 
over  as  a  tenant  and  was  in  default  of  rents  owing.  The 
appellee  answered  in  three  paragraphs: 

1.  General  denial. 

2.  A  purchase  by  verbal  agreement  for  $800,  payable 
in  monthly  installments  of  $8.33,  the  deed  to  be  exe- 
cuted upon  final  payment;  that  pursuant  to  that  agree- 
ment, and  with  the  appellant's  knowledge  and  consent, 
he  went  into  possession,  made  valuable  permanent  im- 
provements, and  paid  $250  of  the  agreed  price. 

3.  Purchase  by  verbal  agreement,  possession,  improve- 
ments and  partial  payment  as  above,  and  that  by  further 
agreement  the  appellant  accepted  as  in  full  of  the  balance 
of  the  agreed  price  the  appellee's  interest  in  the  surplus 
arising  from  a  sale  under  a  school  fund  mortgage,  in 
which  surplus  appellant  and  appellee  held  a  common  in- 
terest. 

The  issue,  upon  these  answers,  was  made  by  a  reply 
in  general  denial. 

A  trial  resulted  in  a  general  judgment  in  favor  of  the 
appellee. 

It  will  be  observed  that  no  affirmative  relief  was  sought 
by  or  decreed  to  the  appellee.  The  defenses  specially 
pleaded,  and  the  relief  obtained,  were  admissible  and 
obtainable,  if  at  all,  under  the  general  denial,  as  they 
were  merely  denials  of  having  taken  possession  as  tenant. 
Overy.  Shannon^  75  Ind.  352;  Webster  v.  Bibiyiger,  70 
Ind.  9;  Emily  v.  Harding,  53  Ind.  102;  1  Encyc.  of 
PI.  and  Prac,  p.  825. 

The  substantive  cause  of  action,  therefore,  upon  the 
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pleadings  and  the  judgment,  was  simply  for  the  posses- 
sion of  real  estate  held  over  by  a  tenant  from  his  land- 
lord. It  is  true  that  by  the  special  answers,  and  upon 
the  evidence,  there  was,  incidentally,  an  inquiry  as  to 
the  appellant's  alleged  title,  just  such  as  might  have 
been  made  under  the  general  denial;  but  that  incident 
was  absorbed  as  an  issue,  in  the  primary  or  substantive 
cause  of  action,  and  the  essential  inquiry  thereunder  as 
to  the  appellant's  right  to  possession. 

In  determining  the  jurisdiction  of  this  court  in  the 
present  case,  we  need  but  to  inquire  if,  as  tried  and  de- 
termined below,  it  was  one  in  which  a  new  trial  as  of 
right  should  have  been  granted.  It  is  a  firmly  settled 
rule  of  practice  that  if  the  substantive  cause  of  action 
upon  which  the  parties  proceed  to  judgment  is  such  an 
one  that  a  new  trial  as  of  right  is  not  allowable,  such 
new  trial  should  be  refused,  even  if  the  cause  embraces 
incidentally  other  causes  of  action  in  which  alone  a  new 
trial  as  of  right  would  be  granted.  Pool  v.  Davis y  135 
Ind.  323;  Wilson  v.  Brookshire,  126  Ind.  497;  Bradford 
V.  School  Town,  etc,  107  Ind.  280;  Bviler,  etc.,  v.  Co- 
nard,  94  Ind.  353.  As  was  said  in  Branson  v.  SttLdaba- 
ker,  133  Ind.  147  :  **As  effective  a  material  test  as  can 
be  found  is  supplied  by  the  answer  to  the  question  :  Is 
the  effect  of  the  judgment  appealed  from  such  as  to  di- 
vest one  of  the  parties  of  title  or  to  invest  one  of  them 
with  title  ?  It  is  manifest  that  if  the  issues  and  judg- 
ment are  of  such  a  character  as  to  settle  the  question  of 
title  and  enable  the  parties  to  make  use  of  the  judgment 
as  the  basis  of  a  plea  of  res  adjudicata^  in  a  controversy 
concerning  the  title,  jurisdiction  is  in  this  court;  but 
it  is  equally  evident  that  where  the  judgment  can  not  be 
regarded  as  conclusively  adjudicating  the  question  of 
title,  jurisdiction  is  in  the  Appellate  Court,  although 
the  question  of  title  may  be  incidentally  or  indirectly 
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involved."  In  the  present  case  there  was  no  judgment 
upon  the  question  of  ownership.  The  appellee  express- 
ly concedes  that  the  effect  of  his  judgment  is  but  to  deny 
the  appellant's  right  to  possession  and  as  not  settling 
title.  In  such  case  there  is  no  new  trial  allowable  as  of 
right.     Over  v.  Moss^  41  Ind.  463. 

We  conclude,  therefore,  that  the  jurisdiction  of  the 
appeal  herein  is  in  the  Appellate  Court,  and  the  cause  is 
ordered  to  be  transferred  to  that  court. 

Filed  April  24,  1895. 
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Indiana  Natural  Gas  and  Oil  Co.  v.  Wootbrs. 

Appbllatr  Court. — Jurisdiction. — Appeal  From  Appraisers'  Award. — 
Money  Demand, — ^The  gist  of  an  action  in  an  appeal  from  an  award 
of  appraisers  for  land  appropriated  for  natural  gas  mains,  in  ac- 
cordance with  section  6105,  R.  S.  1894,  was  to  recover  a  judgment 
for  money  only,  and  the  jurisdiction  of  such  case,  on  appeal,  where 
the  amount  demanded  does  not  exceed  $3,500,  is  in  the  Appellate 
Court. 

From  the  Tipton  Circuit  Cojirt. 

M.  Winfield,  G.  C.  Taber  and  J.  E.  Moore,  for  appel- 
lant. 

J.  C.  Blacklidge,  C,  C.  Shirley  and  B.  C.  Moony  for 
appellee. 

Jordan,  J. — ^The  appellant,  a  corporation  engaged  in 
mining  natural  gas  and  petroleum  oils,  and  in  piping  the 
same  for  fuel  and  illuminating  purposes,  filed  its  instru- 
ment of  appropriation  in  the  office  of  the  clerk  of  the 
Howard  Circuit  Court,  under  and  in  pursuance  of  sec- 
tion 3  of  an  act  of  the  General  Assembly  of  1889  (Acts 
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1889,  p.  22,  the  same  being  section  5105,  R.  S.  1894),  its 
purpose,  in  so  doing,  being  to  acquire  an  easement  in 
certain  lands  of  appellee,  in  order  to  dig  trenches  and 
lay  its  gas  mains  therein.  Appraisers,  as  provided  by 
said  section,  were  appointed  by  the  Howard  Circuit  Court' 
to  appraise  the  damages  that  appellee  would  sustain  by 
the  appropriation  of  this  right  in  and  to  his  real  estate. 
These  appraisers  filed  their  report  with  the  clerk  of  the 
court,  whereby  they  awarded  to  appellee,  as  his  damages, 
the  sum  of  $13.25.  Appellee,  being  aggrieved  by  this 
award,  appealed  therefrom  to  the  circuit  court,  wherein 
he  claimed  a  recovery  of  damages  to  the  amount  of 
$1,300.  Upon  motion  the  action  was  venued  to  the  Tip- 
ton Circuit  Court,  wherein,  upon  a  trial  before  a  jury,  a 
verdict  was  returned,  assessing  the  damages  at  $350, 
upon  which,  over  a  motion  for  a  new  trial,  a  judgment 
was  rendered,  from  which  appellant  prosecutes  this  ap- 
peal. The  only  questions  presented  by  the  record  and 
by  the  briefs  of  the  parties  are  those  arising  out  of  the 
assessment  of  the  damages.  Neither  the  title  to  the  real 
estate  nor  the  constitutional  validity  of  the  statute  is  in 
any  manner  called  in  question  or  assailed.  At  the  very 
threshold  of  the  consideration  of  the  merits  involved  in 
this  cause,  we  are  confronted  with  the  question  of  juris- 
diction. 

The  question  thus  presented  for  our  determination, 
underthefactsinthis  cause,  is  this:  In  which  court,  this  or 
the  appellate,  lies  the  jurisdiction  of  this  appeal?  By  clause 
third,  of  section  one,  of  the  amendatory  act  of  1893 
(Acts  1893,  p.  29),  pertaining  to  the  jurisdiction  of  the 
latter  court,  it  is  provided  that  it  shall  have  jurisdiction 
in  all  actions  seeking  a  recovery  of  a  money  judgment 
only,  wherein  the  amount  in  controversy,  exclusive  of 
cost,  does  not  exceed  thirty-five  hundred  dollars. 

It  appears  in  this  cause  that  appellee  prosecuted  his 
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appeal  to  the  circuit  court  and  invoked  the  jurisdiction 
thereof  for  the  sole  purpose  of  obtaining  a  judgment  for 
the  recovery  of  money  only,  to  compensate  him  for  the 
appropriation  by  the  appellant  of  the  easement  in  the 
lands  described. 

By  the  provisions  of  section  5105,  supra,  the  Legisla- 
ture has  granted  authority  to  companies,  like  appellant, 
to  enter  upon  real  estate  for  the  purpose  of  surveying 
its  pipe  lines;  and  it  is  further  provided  therein,  that 
the  corporation  may  acquire  an  easement  in  the  realty 
for  its  trenches  and  pipe  line,  and  that  such  right  and 
interest  in  the  lands  shall  belong  to  the  corporation  or 
company,  for  the  purpose  specified,  by  making  or  tend- 
ering payment  as  thereinafter  provided.  Where  the 
company  and  land  owner  are  unable  to  agree  upon  the 
sale,  or  price  of  the  easement  desired,  the  statute  inter- 
poses and  operates  against  the  latter  to  enforce  a  sale  of 
the  right  or  easement  in  question,  and  provides  a  pro- 
cedure for  fixing  the  purchase-price  or  the  amount  of 
damages  sustained  by  the  owner  by  reason  of  the  appro- 
priation by  the  means  of  an  appraisement.  If  the  owner 
is  aggrieved  by  the  inadequacy  of  the  sum  awarded  him 
in  the  first  instance,  he  need  not  accept  the  same  when 
it  is  paid  or  tendered,  but  may  prosecute  an  action  by 
appeal  to  the  circuit  court  and  seek  to  recover  therein  a 
larger  amount. 

In  proceedings  of  the  character  like  these  in  the  case 
at  bar,  where  the  steps  required  by  the  statute  have  been 
properly  taken  and  the  money  awarded  by  the  appraisers 
has  been  paid  into  court  for  the  owner,  the  easement  be- 
comes the  property  of  the  corporation  or  company,  sub- 
ject to  an  appeal  to  the  circuit  court.  The  gist  of  the 
action  on  appeal,  in  that  event,  is  not  to  acquire  title, 
but  to  recover,  upon  the  part  of  the  owner,  full  compen- 
sation, in  money,  for  the  damages  accruing  to  him  by 
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MoNKSy  J. — ^This  was  an  action  for  partition  of  real 
estate,  brought  by  appellants  against  appellees. 

The  complaint  alleges  that  appellants  and  appellee^ 
William  A.  Smith,  are  the  owners,  as  tenants  in  com- 
mon, of  the  real  estate  described  in  the  complaint.  To 
this  complaint  appellees  filed  a  general  denial,  and 
appellee,  William  A.  Smith,  filed  a  second  and  third 
paragraph  of  separate  answer.  To  said  paragraphs  of 
separate  answer  appellants  demurred  for  want  of  facts, 
which  demurrer  was  overruled.  Appellee  Smith  filed 
his  cross-complaint  against  appellants,  in  which  he 
alleged  he  was  the  sole  owner  of  the  land  therein  de- 
scribed. To  this  cross-complaint  appellants  filed  an  an- 
swer in  general  denial,  and  also  filed  a  general  denial  to 
the  second  and  third  paragraphs  of  answer.  The  cause 
being  at  issue,  was  submitted  to  the  court  for  trial,  and 
the  finding  was  for  appellee  William  A.  Smith  on  his 
answer  and  cross-complaint,  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  in  favor  of  said  ap- 
pellee. 

Appellants  assign  the  following  errors: 

First.  The  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  answer. 

Second.  The  court  erred  in  overruling  the  demurrer 
to  the  third  paragraph  of  answer. 

Third.  The  court  erred  in  overruling  appellants'  mo- 
tion for  a  new  trial. 

The  first  error  assigned  is  waived  by  a  failure  to  dis- 
cuss the  same. 

In  the  third  paragraph  of  answer  of  said  Smith  it  is 
alleged  that  on  and  prior  to  May  19,  1891,  one  Maria 
Dinwiddle,  from  whom  appellants  claim  to  derive  their 
title,  was  the  owner  of  the  real  estate  described  in  the 
complaint  and  that  appellants  and  appellees  are  the 
only  heirs  at  law  of  the  said  Maria  Dinwiddie;  that  on 
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said  date  said  Maria  Dinwiddie  caused  a  deed  to  be 
drawn  up  for  said  real  estate,  witii  full  covenants  of 
warranty,  conveying  said  real  estate  to  this  appellee; 
that  said  Maria  Dinwiddie  signed  and  acknowledged  said 
deed  before  a  notary  public;  that  said  grantor  retained 
said  deed  in  her  possession  from  said  time  until  the  29th 
day  of  July,  1893,  at  which  time  she  placed  the  same  in 
the  possession,  custody  and  control  of  one  Thomas  M. 
Green,  with  the  instructions  to  deliver  the  same  to  said 
William  A.  Smith,  appellee;  that  on  the  10th  day  of 
July,  1891,  after  said  grantor  had  signed  said  deed,  and 
while  the  same  was  in  her  possession,  she  made  her  last 
will  and  testament  and  appointed  one  Thomas  M.  Green 
and  this  defendant  (appellee)  trustees  to  carry  out  said 
last  will  and  testament;  that  said  will  has  since  been 
probated  and  contains  the  following  general  directions 
to  said  trustees:  "All  deeds  executed  by  me  are  to  be 
delivered  at  my  death  to  the  persons  therein  named  free 
of  charge;"  that  said  Thomas  M.  Green  retained  the  pos- 
session and  custody  of  said  deed  from  the  time  he  re- 
ceived the  same  until  after  the  death  of  said  grantor, 
when  he  delivered  the  same  according  to  the  terms  of 
said  will  and  said  verbal  instructions  to  this  defendant 
(appellee).  It  is  expressly  averred  in  this  paragraph 
that  said  deed  was  delivered  to  Thomas  M.  Green  for 
appellee  by  the  grantor  in  her  lifetime.  The  paragraph 
is  clearly  sufficient  under  the  authorities.  Smiley  v. 
['  Smiley,  114  Ind.  258,  and  cases  cited. 

The  reasons  urged  for  a  new  trial  are: 

First.  That  the  decision  of  the  court  is  contrary  to  the 
evidence  and  contrary  to  law. 

Second.  That  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence. 

Third.  Because  the  court  erred  in  the  admission  of 
certain  evidence. 
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It  was  agreed  between  the  parties  at  the  trial,  and  en- 
tered of  record,  that  on  the  19th  day  of  May,  1891, 
Maria  Dinwiddie  was  the  owner  of  the  real  estate  in 
controversy;  that  she  received  the  rents  and  profits  of 
said  real  estate  until  the  date  of  her  death,  August  1, 
1893;  that  she  died  the  owner  of  said  real  estate,  unless 
she  conveyed  the  same  to  appellee,  William  A.  Smith; 
that  appellants  and  said  appellee,  Smith,  are  the  only 
surviving  heirs  of  said  Maria  Dinwiddie;  that  said  Maria 
Dinwiddie  died  the  owner  of  other  property  of  the  value 
of  $50,000.00,  and  left  debts  less  than  $3,000.00. 

The  last  will  and  testament  of  said  Maria  Dinwiddie 
was  given  in  evidence  by  appellants;  the  will  was  dated 
July  10,1891.  After  disposing  of  her  farm  to  the  board 
of  commissioners  of  Rush  county,  and  providing  for  the 
establishment  of  a  home  for  the  persons  named  in  the 
will,  she  proceeds:  *'in  the  second  place  I  leave  in  the 
hands  of  my  nephews,  William  A.  Smith  and  Thomas 
M.  Green,  in  trust,  all  my  remaining  estate  to  be  man- 
aged by  them  as  by  me  directed,  *'  etc. 

By  this  will  the  testatrix  disposed  of  all  property,  real 
and  personal,  owned  by  her  at  the  time  of  her  death. 
Board,  etc.,  v.  Dinvnddie,  139  Ind.  128. 

It  clearly  appears  from  the  evidence  in  the  cause  that 
under  no  circumstances  have  appellants  any  interest 
in  the  real  estate  described  in  the  complaint.  Said  real 
estate  was  not  specifically  devised  by  the  will,  and  either 
passed  by  the  deed  to  the  appellee,  Smith,  or  by  the 
residuary  clause  in  the  will  to  the  trustees. 

The  trustees  were  not  parties  to  the  action  and  are  not 
parties  to  the  appeal,  and  no  decision  in  this  cause 
would  be  binding  upon  them. 

Appellants  have  no  interest  in  the  determination  of 
this  question.     It  is  sufficient  to  determine  that  appel- 
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lants  have  no  title  to  said  real  estate.     Lynch  v.  Leura,  30 
Ind.  411. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

FUed  May  15,  1895. 
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Btatutb  op  Limitations. — Demurrer  to  Complaint, — When  can  not  be 
Sustained. — Unless  the  complaint  affirmatively  shows  that  the 
plaintiff  does  not  come  within  any  of  the  exceptions  of  the  statute 
of  limitations,  a  demurrer  to  it  can  not  be  sustained  on  the  ground 
that  suit  on  the  cause  of  action  described  therein  was  not  brought 
within  the  time  the  statute  requires  it  to  be  brought  in  order  to  en- 
force it. 

6amb. — Presumption  When  Statute  Begins  Running. — Date  of  Mdturitit 
not  Stated  in  Complaint. — Note, — When,  in  an  action  on  a  promissory 
note,  the  date  of  maturity  is  not  stated  in  the  complaint,  but  it  is 
alleged  that  it  is  due,  the  presumption  is  that  the  note  was  payable 
on  demand. 

Same. — Laches  not  Attributable  During  Period  of  Limitations, — Delcty 
as  Evidence  of  Payment.— In  a  suit  to  foreclose  a  mortgage,  laches 
can  not  be  attributed  to  the  mortgagee  during  the  period  the  statute 
of  limitations  had  to  run ;  but  the  court  or  jury  may  consider  long^ 
delay,  in  urging  a  claim,  as  a  circumstance  tending  to  raise  a  pre- 
sumption of  payment. 

Promissory  Note. — Suit  on  When  Lost — Endorsement  to  Plaintiff  After 
Maturity. — Bond  of  Indemnity, — Where  the  payee  endorses  a  note 
after  its  maturity,  to  the  plaintiff,  who  loses  it,  such  plaintiff  need 
not  tender  a  bond  of  indemnity  to  the  maker  in  order  to  maintain 
his  suit  against  him  for  its  collection. 

Same. — Loss  of  Note. — Setting  Out  Copy. — ^The  allegation  in  a  com- 
plaint that  the  note  sued  on  has  been  lost  is  a  sufficient  excuse  for 
not  filing  a  copy  with  the  pleading. 

Merger.—  W?ien  Will  Not  Take  Effect. — Merger  will  not  take  place  if 
it  will  cause  an  injury  to  the  interest  of  the  parties  to  the  trans- 
action ;  but  if  this  prevention  of  merger  will  work  an  injury  or 
wrong,  or  aid  in  effecting  a  fraud,  equity  will  not  interpose  for  the 
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prevention  of  the  merger.  Any  extraordinary  circamstance,  which 
indicates  that  the  prevention  of  the  merger  would  have  such  an 
evil  effect,  can  be  established  as  a  defense  against  the  interference 
of  equity. 

MoBTOAGB. — Merger. — Keeping  Lien  of  Alive, — Whenever  it  will  sub- 
serve the  ends  of  justice  to  keep  a  mortgage  lien  alive,  it  will  be  so 
kept  alive  unless  the  person  holding  the  lien  intended  to  merge  it 
in  the  fee  simple. 

Same. — Purchase  by  Mortgagor. — Assumption  of  Junior  Liens — A  mort- 
gagor, by  purchasing  the  fee  simple  or  equity  of  redemption  at  a 
foreclosure  sale,  does  not  thereby  assume  the  payment  of  all  liens 
junior  to  that  upon  which  he  relies. 

Samk. — Uncertainty. — WJien  Does  Not  Bender  Mortgage  Void. — ^Uncer- 
tainty in  a  mortgage  will  not  render  it  void,  if,  upon  proper  allega- 
tions and  proof,  the  court  can  render  certain  by  decree  that  which 
is  uncertain. 

Samb. — Uncertain  Description. — Bendering  Certain. — ^Uncertainty  in  the 
description  of  the  land  intended  to  be  mortgaged  will  not  render  the 
mortgage  void,  nor  defeat  a  foreclosure,  if,  by  proper  allegation  in 
the  complaint,  accompanied  by  evidence,  the  court  can  ascertain 
and  describe  with  certainty  in  its  decree  the  land  to  be  sold  for  a 
satisfaction  of  the  mortgage. 

8amb. — Decree  of  Foreclosure  too  Uncertain. — Sheriff  Not  Bequired  to 
Search  Becords  of  County. — A  decree  of  foreclosure  which  requires 
the  sheriff  to  search  the  records  of  the  recorder's  office  of  the  county^ 
in  order  to  ascertain  a'  description  of  the  land  to  be  sold  by  him  is 
too  uncertain  and  can  not  be  enforced. 

8amb. — Uncertainty  of  Description. —  What  Must  be  Alleged  to  Enforce 
Against  Purchasers  of  Equity  of  Bedemption. — Where  the  description 
of  the  land  mortgaged  is  so  uncertain  that  it  can  not  be  inserted  in 
the  decree  of  foreclosure,  and  a  more  particular  description  should 
be  alleged  and  proved  before  a  decree  can  be  entered,  a  complaint 
seeking  a  foreclosure  against  a  purchaser  of  the  equity  of  redemp- 
tion who  has  not  assumed  the  payment  of  the  debt  secured  by  the 
mortgage  will  be  bad,  on  demurrer,  for  want  of  facts,  unless  a  de- 
Bcription  of  such  a  certainty  is  inserted  in  the  complaint  as  will  be 
sufficient  for  the  decree. 

From  the  Carroll  Circuit  Court. 

N.  J.  Howe^  for  appellant. 

B.  K.  Elliott  and  W.  F.  BMio^^,  for  appellees. 

Hackney,  J. — Allen  Hobaugh,  the  owner  of  certain 
lands,  mortgaged  the  same  toone  Grantham,  who  assigned 
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the  mortgage  and  note  secured  thereby  to  the  appellee 
Bowen.  Bowen  sued  his  co-appellees  and  the  appellant 
to  foreclose  his  mortgage,  and  the  appellant  answered 
affirmatively  and  filed  a  cross-complaint  seeking  to  fore- 
close an  alleged  senior  mortgage.  Demurrers  were  sus- 
tained to  said  answer  and  the  cross-complaint,  which 
rulings  are  assigned  as  error.  Said  answer  and  cross- 
complaint  each  averred  substantially  the  same  facts,  and 
pleaded  that  on  the  27th  day  of  November,  1864,  a  mort- 
gage of  said  lands  was  executed  by  the  then  owner 
thereof  to  the  appellant's  mother,  who  died  testate,  leav- 
ing, by  her  will,  said  mortgage  and  the  note  secured 
thereby  to  the  appellant,  who  was,  and  still  is,  the  owner 
thereof.  That  by  successive  conveyances  of  said  lands, 
the  appellant  became  the  owner  thereof  on  the  6th  day 
of  October,  1886;  that  said  note  and  mortgage  held  by 
her  had  not  been  satisfied,  but  had  been  held  by  her  in- 
tending to  keep  the  same  alive  and  unmerged  for  her 
protection  against  the  mortgage  of  the  appellee,  Bowen; 
that  all  of  said  mortgage  debt,  excepting  the  sum  of 
$12.50  paid  thereon  in  the  year  1869,  was  due  and  un- 
paid. It  was  alleged  that  the  note  had,  in  1885,  been 
lost  by  her,  and  that  no  copy  could  be  supplied,  and  a 
copy  of  the  mortgage  was  exhibited. 

The  appellant's  mortgage  was  executed  nearly  nine- 
teen years  before  that  of  the  appellee,  Bowen;  it  was 
executed  twenty-two  years  before  the  appellant's  pur- 
chase of  the  land  and  twenty-nine  years  before  the  pres- 
ent suit  was  instituted.  Neither  the  cross-complaint  nor 
the  answer  alleged  the  time  of  the  maturity  of  the  note 
and  mortgage  so  asserted  by  the  appellant. 

The  ruling  of  the  court  can  not  be  upheld  upon  the 
statute  of  limitations,  though  more  than  twenty  years 
elapsed  from  the  date  of  the  claim  involved  to  the  bring- 
ing of  this  suit  or  the  filing  of  the  answer  or  cross-coni- 
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plainty  since  it  does  not  appear  affirmatively  that  the  ap- 
pellant was  not  within  some  of  the  statutory  exceptions 
to  the  rule  of  limitation  as  prescribed  in  sec.  297,  R.  S. 
1894,  and  sec.  296,R.  S.  1881.  See  Bauman  v.  Orubbs, 
26  Ind.  419.  Unless  the  pleading  disclose  that  the  ex- 
ceptions do  not  exist  it  is  not  subject  to  demurrer  upon 
the  statute  of  limitation.  Hogan  v.  Robinson,  94  Ind. 
138;  State,  ex  reL,  v.  Younta,  89  Ind.  313;  Lucas  v.  Laber- 
tue,  88  Ind.  277;  Thompson  v.  Parker,  83  Ind.  96;  She- 
waiter  V.  Bergman,  123  Ind.  155;  FaUey  v.  Oribling,  128 
Ind.  110. 

It  will  be  noticed  that  we  have  said  that  the  lapse  of 
time  from  the  date  of  the  claim  being  regarded  it  is 
sufficient.  We  do  not  forget  that  ordinarily  the  period 
of  limitation  begins  with  the  maturity  of  the  obligation, 
but  here,  as  we  have  shown,  there  is  nothing  disclosing 
the  date  of  maturity.  In  such  case  the  presumption 
arises  that  the  obligation  was  payable  upon  demand. 
Kraft  V.  Thomas,  Exr.,  123  Ind.  513;  2  Am.  and  Eng. 
Ency.  of  Law,  p.  327. 

It  is  further  insisted  that  by  the  meeting,  in  the  ap- 
pellant, of  the  legal  and  the  equitable  title,  merger  took 
place,  and  the  legal  title  was  held  subject  to  the  appellee 
Bowen 's  mortgage  and  freed  from  the  senior  mortgage. 
It  was  alleged  that  the  mortgage  of  the  appellee  was  not 
satisfied,  but  was  maintained  for  the  purpose  and  with 
the  intention  of  keeping  it  alive  and  protecting  the  legal 
claim  against  the  appellee's  junior  mortgage. 

Appellee's  learned  counsel  concede  that  equity  will 
interfere  to  prevent  a  merger  when  justice  requires  it, 
and  when  he  who  asks  it  has  done  equity  and  comes  with 
clean  hands. 

They  quote  from  Prof.  Tiedeman's  work  on  Equity 
Jurisprudence,  section  119,  that:  ''While  as  a  general 
rule  the  merger,  which  otherwise  would  prevail,  at  com- 
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inon  law,  is  prevented  by  equity  for  the  purpose  of  pre- 
venting injury  to  the  interests  of  the  parties  to  the 
transaction;  on  the  other  hand,  if  the  precaution  of 
merger  would  work  an  injury  or  wrong,  or  would  aid  in 
effecting  a  fraud,  equity  would  not  interpose  for  the  pre- 
vention of  the  merger;  and  any  extraordinary  circum- 
stances, which  would  indicate  that  the  prevention  of  the 
merger  would  have  such  an  evil  effect,  could  be  estab- 
lished as  a  defense  against  the  interference  of  equity." 

If  we  may  presume  that  the  mortgage  of  the  appellee 
is  a  valid,  subsisting  lien,  in  the  absence  of  a  merger, 
and  that  it  is  enforcible,  in  the  absence  of  the  statute  of 
limitations,  and  we  know  of  no  reason  why  we  should 
not  so  presume,  it  would  occur  to  us  that  no  injury  or 
wrong  would  result  to  the  appellee  Bowen  to  maintain 
the  priority  of  the  mortgage  standing  as  a  senior  lien 
when  he  took  his  mortgage.  We  observe  no  reason  why 
he  should  occupy  a  better  position,  with  relation  to  his 
security,  because  the  appellant  has  purchased  the  legal 
title  than  if  it  had  been  purchased  by  another  or  held 
by  his  mortgagor.  It  can  be  no  hardship  to  require  him 
to  maintain  the  standing  he  voluntarily  assumed,  as  a 
junior  mortgagee. 

The  purchase  of  the  legal  title  by  the  appellant  did 
not  soil  her  hands  and  by  owning  that  title  she  is  en- 
abled to  do  no  more  than  another  could  do,  namely: 
subject  her  property  to  the  payment  of  the  appellee's 
claim,  after  the  satisfaction  of  the  senior  mortgage.  By 
purchasing  she  has  certainly  committed  no  injustice 
that  should  operate  to  stay  the  interference  of  equity  to 
protect  her  mortgage  against  a  junior  mortgage. 

As  we  have  said,  regarding  the  appellant's  lien  as 
valid  and  enforceable,  it  would  certainly  subserve  the 
ends  of  justice  to  keep  it  alive,  unless  the  appellee  in- 
tended to  merge  it.     This  we  understand  to  be  the  test. 
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Myers  v.  O'Neal,  130  Ind.  370;  Hanlon  v.  Doherty,  109 
Ind.  37;  Elsion  v.  Castor,  101  Ind,  426;  Haggerty  v. 
Byme^  75  Ind.  499;  Smith  v.  Ostermeyer,  68  Ind.  432; 
Howe  V.  Woodruff,  12  Ind.  214;  Cohum  v.  Stephens, 
137  Ind.  683;  Jet(;6«  v.  TomKrwon,  137  Ind.  326- 
Nor  do  we  understand  that  a  purchaser  of  the  legal 
title,  or  the  equity  of  redemption  at  a  foreclosure 
sale,  thereby  assumes  the  payment  of  all  liens  junior  to 
that  upon  which  he  buys.  We  do  not  understand  Bunch 
V.  Orave,  111  Ind.  351,  to  so  hold  and  certainly  the  con- 
trary doctrine  is  enforced  in  the  later  cases  of  Myers  v. 
O'Neal,  supra,  and  Jewett  v.  Tomlinson,  supra. 

It  is  insisted  also  that  the  appellant  lost  her  right  to 
enforce  her  mortgage  by  her  long  delay  and  laches. 
She  certainly  suffered  none  from  laches  during  the 
period  of  limitation,  since  the  law  gave  her  twenty  years 
in  which  to  maintain  an  action  to  foreclose  her  mort- 
gage. As  we  have  already  seen  we  can  not  adjudge  as 
a  question  of  law  arising  upon  the  pleadings  that  the 
period  of  limitation  has  yet  expired.  There  is  no  doubt 
that,  as  held  in  Long,  Exr.,  v.  Staus,  124  Ind.  84,  and  Gar- 
nier  v.  Renner,  51  Ind.  372,  a  jury  may  properly  consider 
long  delay  in  urging  a  claim  as  a  circumstance  tending 
to  raise  the  presumption  of  payment.  Here  there  are  no 
other  circumstances  than  delay  and  since  the  law  may 
have  authorized  that  delay,  we  can  not  hold  the  delay 
conclusive  of  payment.  See  Potter  v.  Smith,  36  Ind. 
231;  Harper  v.  Terry,  70  Ind.  264;  Scherer  v.  Ingerman, 
Admx.,  110  Ind.  428. 

It  is  further  suggested  that  a  copy  of  the  note  should 
be  exhibited,  or  an  excuse  alleged  for  not  doing  so.  The 
alleged  loss  of  the  note  by  the  appellant  was  a  sufficient 
excuse  for  not  filing  a  copy  with  her  pleading.  Douthit 
V.  Mohr,  116  Ind.  482;  Anderson,  etc.,  Tp.,  v.  Thompson, 
92  Ind.  556;  Blasingame  v.  Blasingame,  24  Ind.  86. 
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The  alleged  loss  of  the  note  in  the  year  1885  was  suf- 
ficient to  avoid  the  tender  of  indemnity  against  the  re- 
covery by  another  upon  the  note,  since  by  the  presump- 
tion of  the  maturity  of  the  note,  as  we  have  already 
shown,  it  was  long  past  due  when  lost. 

Finally,  it  is  urged  that  the  description  in  the  appellant's 
mortgage,  and  as  alleged  in  her  pleadings,  was  not  suf- 
ficient to  enable  any  particular  tract  of  land  to  be  located. 
It  was  as  follows:  ''AH  that  certain  tractor  parcel  of 
land  adjoining  the  lands  of  John  Summerville  on  the 
east,  Peter  Speece  on  the  south,  and  Hiram  Allen  on  the 
north,  being  a  portion  of  the  north  end  of  the  upper 
half  of  the  lower  half  of  the  upper  section  of  Conner's 
reservation,  said  to  contain  one  hundred  and  fourteen 
acres,  more  or  less." 

Appellant  presents  the  following  diagram  and  expla- 
nation of  these  three  sections  of  Conner's  reservation  : 
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Tract  A  0  D  F  was  the  one  owned  by  Gillam  and  Sidenbender 
Jointly,  and  is  embraced  in  appellant's  mortgage.  Tract  A  B  £  F 
was  the  part  set  off  to  Gillam  and  the  one  described  in  appellant's 
deed  and  intended  to  be  described  in  appellee  Bowen's  mortgage. 
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Taking  judicial  cognizance  of  congressional  surveys ,  as 
we  may  (Murphy  v.  Hendricks,  57  Ind.  593;  Carr  v. 
McCampbell,  61  Ind.  97;  Mossman  v.  Forrest,  27  Ind. 
232  )y  we  observe  that  the  lands  described  lie  in  the  up- 
per section  of  the  reservation;  we  can  know  also  that  they 
lie  in  the  north  end  of  the  south  half  of  the  section. 
However,  we  can  not  know  the  locations  of  the  lands  of 
Allen,  Summerville  and  Speece  from  any  judicial  cogni- 
zance of  the  congressional  survey.  They  are  locations 
probably  capable  of  being  made  certain,  but  until  made 
certain  the  location  of  the  mortgaged  land  is  uncertain. 
The  uncertainty,  if  capable  of  being  made  certain,  would 
not  render  the  mortgage  void,  but,  upon  proper  allega- 
tions and  proof,  the  court  might  possibly  render  certain 
by  decree  that  which  is  now  uncertain.  We  suggest  it 
as  but  a  possibility  because  of  the  absence,  in  the  de- 
scription made,  of  any  western  boundary.  We  are  not 
dealing  alone  with  the  validity  of  the  mortgage,  but  have 
also  a  question  of  pleading.  Has  the  appellant  pleaded 
such  facts  as  to  enable  the  court  to  render  such  a  decree 
as  would  enable  the  sheriff,  by  the  aid  of  a  surveyor,  to 
locate  the  land  mortgaged?  We  think  she  has  not.  The 
description  given,  if  embodied  in  the  decree,  would  not 
be  sufficient,  since  the  sheriff  would  be  required  to 
search  the  records  and  determine  therefrom,  however 
conflicting  and  uncertain,  the  exact  locations  of  the  lands 
of  Allen,  Summerville  and  Speece.  He  would  be  obliged 
to  do  that  which,  in  our  opinion,  should  be  done  by  the 
decree.  In  the  appellant's  pleadings  there  are  no  alle- 
gations as  to  the  descriptions  of  the  lands  of  the  persons 
named;  no  correct  description  is  given  of  the  lands  in- 
tended to  be  covered  by  the  mortgage,  and  it  is  not  even 
alleged  that  the  lands  are  the  same  that  are  covered  by 
the  mortgage  of  the  appellee,  Bowen.     Because  of  the 
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failure  to  plead  some  such  facts  as  to  make  the  inquiry 
possible  upon  the  evidence,  the  court  could  but  sustain 
the  demurrer  to  the  pleadings. 

In  Whittelsey  v.  Beall,  6  Blackf.  143,  the  description 
was  of  *'that  certain  tract  or  parcel  of  land  containing 
300  acres,  lying  and  being  in  the  county  of  Knox  and 
State  of  Indiana,  about  four  miles  northeast  of  Vin- 
cennes,  and  adjoining  lands  of  David  McCord  and  oth- 
'  ers,  being  the  same  tract  of  land  that  was  conveyed  to 

said  Isaac  N.  Whittelsey  by  Benjamin  Tomlinson  and 
John  Ross,  on  the  25th  day  of  May,  1837/' 

It  was  there  said:     ''The  objection  urged  to  the  bill  is, 
/  that  the  description  of  the  land  is  too  indefinite  to  au- 

\  thorize  the  court  to  make  a  decree  ordering  the  sale  of 

it.     We  think  the   objection  well   taken.     We  do    not 
/  mean  to  say  that  the  description  is  so  vague  as  to  make 

the  deed  inoperative.     It  may  be  sufficient  to  convey  the 
land.     That  point,  however,  is  not  before  us.     But  we 
think  the  bill  is  defective  in  not  so  describing  the  land, 
that  the  officers  of  the  court  may  know  on  what  prem- 
ises to  enter  to  execute  the  order  of  the  court.*'     See, 
also,  Hannon  v.  Hilliard,  101  Ind.  310;  Bayless  v.  Glenn, 
72   Ind.  5;  Nolle  v.  Libbert,  Admr,,  34  Ind.  163;    White 
V.  Hyatt,  Ezr.,  40  Ind,  385;  Struble  v.  Neighbert,  41  Ind. 
344;  Hahtead  v.  Board,  etc,  56  Ind.  363;  Lewis  v.  Owen, 
64  Ind.  446;  Hammond  v.  Stoy,  85  Ind.  457.     In  Bay- 
less  V.  Olenn,  supra,  is  stated  a  distinction,  not  recognized 
in  all  of  the  cases,  but  which  should  be  here  observed, 
that  is,  where  a  good  cause  of  action  is  stated  independ- 
ently of  the  mortgage,  and  those  where  no  relief  except- 
ing that  afforded  by  the  mortgage  is  sought.     Here  the 
lien  of  the  mortgage  is  the  only  right  asserted  as  against 
the  appellees,  and  no  personal  judgment  was  sought.  If, 
therefore,  the  description  pleaded  was  insufficient,  as  we 
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have   indicated,  the   answer   and  cross-complaint  were 
bad  upon  demurrer,  and  the  court  committed  no  error. 
The  judgment  of  the  circuit  court  is  a£Srmed. 

FOed  May  15, 1895. 


No.  10,224. 

Blythe  et  al.,  Receiver,  v.  Gibbons. 

.  Rbcbiybr. — Continuance  of  Business. — Power  to  Borrow  Money. — Lion 
on  Assets, — Where  a  receiver  is  appointed  for  a  partnership,  the 
court  has  the  right  to  direct  the  receiver  to  continue  the  business^ 
to  borrow  money  for  that  purpose,  and  to  make  the  amount  bor^ 
rowed  a  first  lien  on  the  property  belonging  to  the  trust  estate  in 
his  hands. 

Sams. — Borrowing  Additional  Sums, — An  order  to  borrow  a  certain 
sum  of  money,  and  making  the  amount  a  first  lien  on  the  assets^ 
does  not  preclude  the  court  from  making  subsequent  similar  orders 
to  borrow  additional  sums,  and  making  them  prior  liens. 

8avb. — Liens  for  Money  Borrowed  hy  Beceiver, — Prior  Mortgage  Liene, 
Release. — Borrowing  Additional  8um8.^A.n  order  authorizing  a  re- 
ceiver to  make  certain  claims  that  were  liens  on  the  assets  before  & 
receiver  was  appointed  ''preferred  claims  upon  said  claimants  re- 
leasing their  mortgages  to  secure  the  same,''  and  making  such  claims 
''preferred  claims  next  to  those  who  may  loan  the  receiver  money 
to  carry  on  the  business  and  to  manufacture  the  materials  on  hand  ;**" 
and  authorizing  him  to  borrow  a  certain  sum  for  that  purpose,  mak- 
ing it  a  "prior  claim  for  the  articles  manufactured  and  the  notes  re- 
ceived for  the  sale  thereof,"  does  not  preclude  the  court,  after  the 
release  of  such  mortgages,  from  making  subsequent  orders  for  the 
borrowing  of  additional  sums  and  making  such  sums  liens  prior  to 
the  liens  of  such  mortgages. 

Same. — Parol  Evidence  to  Interpret  Order  to  Borrow  Money  and  Fixing 
Priority  of  Liens. — Parol  evidence  is  not  admissible  to  show  what 
were  the  parties'  understanding  or  agreement  before  the  order  to 
borrow  money  was  entered ;  nor  to  add  to  or  take  away  the  effect 
of  the  language  used  in  such  order. 

Written  Instrument. — Construction  When  not  Contradictory  and  Mean^- 
ing  Plain  and  Apparent, — In  the  construction  of  a  contract,  statute, 
judgment  or  order  of  court,  the  first  thing  to  ascertain  is  the  natural 
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significatioii  of  the  words  employed,  in  the  order  of  the  grammatical 
arrangement  in  which  the  framer  of  the  writing  has  placed  them ; 
and  if  thus  regarded  they  embody  a  definite  meaning,  which  in- 
volves no  absurdity  and  no  contradiction  between  the  different 
parts  of  the  writing,  then  that  meaning  is  the  only  one  which  can 
be  adopted,  and  there  is  no  room  for  construction. 

From  the  Miami  Circuit  Court. 

/.  Mitchelly  JB.  P.  Eifinger,  W,  B,  McCliniic  and  Hord, 
Perkins  &  Miller,  for  appellants . 

/.  E.  McCullough,  H,  N.  Spaan,  J.  T.  Cox  and  /.  /. 
Rochford,  for  appellee. 

McCabe,  J. — On  the  27th  day  of  November,  1883,  the 
firm  of  Benjamin  F.  Dow  <fc  Co.,  doing  business  at  Peru, 
Ind.,  in  the  manufacture  of  threshing  machines  and 
engines,  became  financially  embarrassed. 

Iheir  principal  creditors,  at  the  time,  were  the  First 
National  Bank  and  the  Citizens'  National  Bank,  of  Peru. 

On  the  date  named,  said  banks,  by  their  attorneys, 
commenced  suit  upon  the  matured  obligations  of  said 
firm  in  their  favor,  and  asked  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  assets  and  business  of  said 
firm. 

A  receiver,  the  appellant  James  G.  Blythe,  was  ap- 
pointed in  accordance  with  the  prayer  of  their  complaint, 
who  was  qualified,  gave  bond  and  filed  an  inventory. 

At  the  time  of  his  appointment  it  was  made  to  appear 
to  the  court  that  a  large  proportion  of  the  assets  of  said 
firm  consisted  of  material  in  process  of  manufacture  and 
notes  taken  in  the  course  of  the  business  of  said  firm, 
that  could  only  be  made  available  by  a  temporary  and 
limited  continuance  of  the  business,  and  an  order  author- 
izing the  receiver  to  so  continue  the  business  was  made 
by  the  court  below. 

On  taking  charge  of  the  business  under  such  order  of 
court,  the  receiver  discovered  that  all  the  tangible  per- 
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sonal  property  of  said  partnership  had,  previous  to  the 
commencement  of  the  proceedings  mentioned,  been 
mortgaged  by  said  Benjamin  F.  Dow  &  Co.  to  parties  to 
secure  certain  claims  against  the  said  firm,  principally 
in  favor  of  certain  near  relatives  of  the  several  partners. 

In  order  to  continue  the  business  at  all  in  pursuance 
of  the  order  of  court,  it  was  necessary  for  the  receiver  to 
borrow  money  for  temporary  use,  as  there  was  none  in 
the  assets  of  the  firm  that  came  to  his  hands. 

For  the  purpose  of  negotiating  the  necessary  loans  the 
receiver  applied  to  the  same  banks  that  were  mentioned 
above  as  the  principal  original  creditors  of  said  insolvent 
firm.  Both  said  banks,  through  their  ofl&cers,  expressed 
a  willingness  to  loan  money  under  proper  orders  of  court 
authorizing  the  receiver  to  borrow  it;  but  having  knowl- 
edge of  the  mortgage  upon  the  personal  property  above 
mentioned  they  declined  to  enter  into  negotiations  until 
the  same  should  be  released  by  the  several  mortgagees, 
among  whom  was  the  intervening  petitioner  herein^ 
William  Gibbons. 

By  the  first  day  of  January,  1884,  all  of  said  mort- 
gagees had  entered  upon  the  record  of  the  mortgage  in 
Miami  county  their  several  releases,  except  William 
Gibbons  and  three  others. 

With  these  parties,  who  were  supposed  to  be  bona  fide 
creditors  of  B.  F.  Dow  &  Co.,  the  receiver  conditionally 
agreed  that  in  consideration  of  the  release  of  said  mort- 
gage by  them  they  should  be  held,  with  the  approval  of 
the  court,  as  creditors  next  preferred  to  those  who  should 
loan  the  receiver  money  for  the  purpose  of  carrying  on 
the  business. 

To  effectuate  this  purpose  the  receiver  filed  in  court  on 
January  15,  1884,  his  petition  setting  up  the  fact  of  the 
execution  of  said  mortgage  and  the  release  thereof  by  all 
the  mortgagees  except  said  four  creditors,  to  wit:  William 
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Gibbons,  Israel  Judd,  Mrs.  David  McDonald  and  Allen 
Richardson,  alleging  also  the  need  to  borrow  money  to 
continue  the  business  and  asking  an  order  of  court  pre- 
ferring these  creditors  in  the  manner  named. 

Upon  said  petition  the  court  made  an  order,  on  the 
proper  construction  of  which,  whether  by  its  own  terms 
or  by  the  aid  of  other  evidence,  rests  the  principal  con* 
troversy  in  the  case. 

It  is  as  follows : 

"Tuesday,  Jan.  15,  1884. 

'The  First  National  Bank  of  Peru,  et  al.,1 

V.  V 1,053. 

'Benjamin  F.  Dow,  et.  al.  J 

"Comes  now  Jas.  Q.  Blythe,  receiver  herein,  by 
'Messrs.  R.  P.  Effinger,  Shirk  &  Mitchell,  his  attorneys, 
'and  files  petition  for  authority  to  borrow  the  sum  of 
'ten  thousand  dollars,  for  the  purpose  of  working  up 
'materials  on  hand,  paying  for  labor  and  material  and  for 
'order  preferring  claim,  which  petition  is  in  these  words 
[h.  i.]  which  petition  the  court  grants. 

"Said  receiver  is  authorized  to  make  claims  of  Israel 
'Judd  for  $370  and  interest  from  Jan.  1,  1884;  claim  of 
'Wm.  Gibbons  for  $2,871.81,  with  6  per  cent  int.  from 
'March  28,  1881;  claim  of  Mrs.  David  McDonald  for 
'$2,000  and  Allen  Richardson  for  $348.21  and  interest 
'from  Sept.  1883,  preferred  claims  upon  said  claimants 
'releasing  mortgages  to  secure  same,  and  are  made  pre- 
*f  erred  claims  next  to  those  who  may  loan  receiver  money 
'to  carry  on  the  business  and  to  manufacture  the  ma- 
'terials  on  hand. 

"And  the  said  receiver  is  authorized  to  borrow  ten 
'thousand  dollars  for  that  purpose,  said  sum  to  be  a 
'prior  claim  upon  the  articles  manufactured  and  the 
'notes  received  for  the  sale  thereof." 

Following  the  entry  of  said  order,  the  said  Wm.  Gib- 


336  SUPREME  COURT  OF  INDIANA, 


Blythe  et  aL,  Receiver,  v.  Gibbons. 


bons  entered  upon  the  record  of  said  chattel  mortgage 
the  following  release  thereof  : 

"This  mortgage  as  to  me  Wm.  Gibbons  is  fully  satis- 
**fied,  my  debt  having  been  secured  otherwise,  and  I 
"hereby  release  the  same  this  18th  day  of  January,  1884. 

"William  Gibbons. 

"Attest:  Wm.  A.  Gibney,  R.  M.  Co." 

Under  this  order  of  January  15,  1884,  the  said  re- 
ceiver borrowed  money  of  these  appellants  to  the  full 
amount  named  therein,  to  wit :  of  the  First  National 
Bank  the  sum  of  eight  thousand  dollars  and  of  the  Citi- 
zens' National  Bank  the  sum  of  two  thousand  dollars. 

Subsequently,  on  further  petitions  by  the  receiver  to 
the  Miami  Circuit  Court,  he  was  authorized  to  borrow 
the  following  named  additional  sums,  for  the  purposes 
named  in  said  petitions,  as  follows: 

On  petition  of  February  4,  1884,  the  receiver  was  au- 
thorized to  borrow  the  additional  sum  of  two  thousand 
and  twelve  and  -^^  dollars. 

On  petition  of  April  22,  1884,  the  receiver  was  au- 
thorized to  borrow  the  additional  sum  of  ten  thousand 
dollars. 

On  petition  of  August  9,  1884,  the  receiver  was  au- 
thorized to  borrow  the  additional  sum  of  five  thousand 
dollars. 

On  petition  of  May  13,  1885,  the  receiver  was  au- 
thorized to  borrow  the  additional  sum  of  three  thousand 
dollars. 

Nearly  the  whole  of  said  several  amounts  so  author- 
ized, were  by  said  receiver  borrowed  from  these  appel- 
lants, to  wit:  from  said  First  National  Bank  the  sum  of 
$12,494.72,  and  from  said  Citizens'  National  Bank  the 
sum  of  $7,096.21. 

Receiver's  certificates  were  issued  by  said  receiver  to 
the  banks  for  the  amounts  borrowed,  which  certificates 
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were,  under  further  order  of  the  court,  renewed  from 
time  to  time  as  they  matured.  Payments  were  made 
on  said  certifiqates  at  different  times,  so  that  at  the 
time  of  the  trial  of  this  cause,  to  wit:  in  June,  1888, 
there  was  due  the  First  National  Bank  on  said  certificates 
thirteen  thousand  ninety  four  and  -^^  dollars,  besides 
some  accrued  interest;  and  to  the  Citizens'  National 
Bank,  six  thousand  two  hundred  and  forty-nine  and  ^^ 
<lollars,  besides  interest. 

On  the  17th  day  of  January,  1885,  and  prior  to  that 
date,  several  of  the  former  employes  of  Benjamin  F. 
Dow  &  Co,  had  applied  to  the  court  for  orders  preferring 
their  labor  claims,  not  exceeding  fifty  dollars  each,  as 
against  the  claims  of  general  creditors. 

The  appellee  Gibbons  on  that  day  filed  his  first  inter- 
vening petition  in  said  cause  alleging  the  filing  of  labor 
claims  by  the  employes  of  B.  F.  Dow  &  Co.,  and  claim- 
ing preference  over  them  under  the  order  of  court  of 
January  15,  1884. 

No  action  on  this  petition  appears  of  record,  except 
that  the  **labor  claims"  were  allowed  and  preferred. 
Also,  report  of  receiver  filed  February  14,  1885,  which 
report  was  approved  November  12,  1885. 

The  appellee  Gibbons,  next  appeared  as  intervenor  in 
the  case  on  the  8th  day  of  April,  1886,  at  which  time  he 
filed  affidavit  and  motion  for  permission  to  sue  the  re- 
ceiver; of  the  filing  of  which  motion,  written  notice  was 
served  on  these  appellants. 

Thereafter,  on  the  1st  day  of  July,  1886,  he  filed  an- 
other petition,  asking  a  cancellation  of  the  release  afore- 
said, executed  by  him  on  the  18th  day  of  January,  1884, 
and  for  other  relief. 

Afterwards,  and  before  any  action  was  taken  upon  this 
petition,  to  wit:  on  October  11,  1887,  said  appellee  filed 
Vol.  141—22 
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an  amended  petition,  in  which  he  contended  that  under 
the  order  of  the  court  of  January  15,  1884,  hereinbefore 
set  out,  he  was  entitled  to  have  his  claim  against  B.  F. 
Dow  &  Co.  preferred  over  all  other  claims  and  expenses 
of  the  trust,  except  the  ten  thousand  dollars  mentioned 
in  said  order.  Said  petition  further  alleged  that  the  said 
ten  thousand  dollars  had  been  repaid  to  these  appellants, 
and  he  demanded  immediate  payment  of  his  claim  by 
the  receiver. 

Issues  were  formed  on  this  petition. 

The  receiver  filed  answer  in  two  paragraphs. 

Demurrer  was  filed  by  Gibbons  to  the  second  para* 
graph  of  receiver's  answer,  which  was  sustained  and  ex- 
ceptions taken. 

The  receiver  then  filed  a  third  paragraph  of  answer. 

To  this  third  paragraph,  Gibbons  filed  reply  in  two 
paragraphs,  the  second  paragraph  of  which  was  sub- 
sequently withdrawn. 

The  First  National  Bank  asked  leave  of  court  to  be 
permitted  to  defend  against  said  petition,  and  leave  was 
granted. 

The  Citizens'  National  Bank  also  filed  a  like  petition, 
with  same  result. 

The  First  National  Bank  and  the  Citizens'  National 
Bank  each  then  filed  a  separate  answer  to  the  petition  in 
two  paragraphs. 

To  the  second  paragraphs  of  each  of  said  answers  last 
named,  the  said  intervener  filed  replies  in  denial. 

Each  of  the  banks,  before  issues  were  closed  in  said 
cause,  also  filed  a  separate  petition  to  the  court  to  mar- 
shal the  liens  upon  the  funds  in  the  hands  of  the  re- 
ceiver, and  asking  other  relief. 

Afterwards  said  Gibbons  filed  his  motion  to  strike  out 
both  of  said  petitions  last  named,  which  motion  the 
court  sustained,  and  said  banks  severally  excepted. 


NOVEMBER  TERM,  1894.    •  339 

Blytbe  et  al..  Receiver,  v.  Gibbons. 

The  cause  was  then  submitted  to  the  court  for  trial,  and 
the  court,  on  request  of  the  parties,  returned  in  writing 
a  finding  of  facts  in  effect  as  above  indicated,  and  stated 
its  conclusions  of  law  thereon,  by  which  the  court  con- 
cluded substantially  that  by  the  terms  of  the  order  of 
court  of  January  15,  1884,  and  under  the  evidence  in 
the  case,  the  intervener,  William  Gibbons,  was  entitled 
to  be  paid  his  claim  in  full,  next  after  the  $10,000  bor- 
rowed under  said  order,  thus  giving  him  preference  over 
claims  for  other  moneys  borrowed  by  the  receiver,  over 
creditors  preferred  by  statute,  and  over  all  the  legitimate 
expenses  of  the  receivership. 

Judgment  was  rendered  on  said  finding  and  conclusions 
of  law,  directing  payment  within  ninety  days  of  the 
amount  found  due  said  Gibbons,  to  wit:  The  sum  of 
$4,214.  j^,  with  interests  and  costs;  which  order  was  un- 
conxlitional  and  absolute. 

Exceptions  were  taken  by  all  the  appellants  to  the  con- 
clusions of  law  upon  the  finding  of  facts.  Motions  for 
judgment  on  the  finding,  for  a  venire  de  novo,  for  a  new 
trial  and  for  modifications  of  the  judgment,  were  sev- 
erally made,  overruled  and  exceptions  reserved. 

The  errors  assigned  by  each  of  the  appellants,  sep- 
arately, are  as  follows: 

1st.  That  the  court  erred  in  striking  out  the  cross-pe- 
tition of  each  appellant. 

2d.  That  the  court  erred  in  its  conclusions  of  law  on 
the  findings  of  fact. 

3d.  That  the  court  erred  in  overruling  the  motion  by 
eacli  appellant  for  a  venire  de  novo. 

4th.  That  the  court  erred  in  overruling  motions  for  a 
new  trial. 

The  controlling  question  is  as  to  the  correctness  of  the 
conclusions  of  law. 

A  vast  mass  of  testimony  was  introduced  concerning 
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oral  negotiations,  stipulations  and  understandings  that 
preceded  and  followed  the  entry  of  the  order  fixing  the 
priority  of  appellee's  claim  in  case  the  appellee  should 
release  his  chattel  mortgage;  this  testimony  was  permit- 
ted to  be  introduced  for  the  avowed  purpose  of  establish- 
ing what  the  court  had  meant  and  intended  in  respect  to 
the  extent  of  the  priority  of  appellee's  claim  over  other 
claims. 

It  was  attempted  to  be  shown  by  such  testimony  that 
the  appointment  of  a  receiver  to  wind  up  the  affairs  ol 
the  failing  concern  of  B.  F,  Dow  &  Co.,  and  that  the 
necessity  of  continuing  the  factory  in  operation  until  the 
material  on  hand  was  worked  up  and  sold,  were  apparent 
and  conceded  on  all  hands  in  order  to  avoid  greater  losses 
to  the  creditors  of  the  firm.  To  do  this  under  the  order 
of  the  court  large  sums  of  money  were  needed  by  the 
receiver.  The  money  could  not  be  borrowed  from  the 
banks  unless  the  chattel  mortgage  liens  on  the  property 
could  be  released. 

And  it  was  claimed  by  appellee  that  the  oral  negotia- 
tions and  conversations  by  which  the  scheme  was  agreed 
upon  and  subsequently  attempted  to  be  carried  out  by 
the  entry  of  the  order  already  recited,  establish  that  the 
understanding  was  that  if  appellee  released  his  mortgage 
lien,  pursuant  to  the  order,  he  was  to  have  a  lien  next 
in  priority  to  the  ten  thousand  dollars,  which  the  order 
authorized  the  receiver  to  borrow  to  work  up  the  mate- 
rial on  hand;  and  that  his  lien  was  to  be  prior  to  all 
other  liens,  whether  for  other  moneys  borrowed  by  the 
receiver  under  subsequent  orders  of  the  court,  or  the 
costs  of  the  receivership.  The  appellee  was  not  a  party 
to  the  order,  nor  was  he  bound  bv  its  terms  unless  he 
afterwards  voluntarily  surrendered  his  mortgage  lien  in 
consideration  of  the  benefits  of  the  order.  Instead  of 
relying  on  his  previous  understanding  as  to  what  the 
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order  was  to  have  been,  he,  like  a  prudent,  careful  man, 
went  to  the   record  where  the  order  was  entered,  and 
carefully  read  and  examined  it  before  he  would  release 
his  mortgage.     On  the  strength  of  that  examination  he 
immediately  entered  the  release  of  his  mortgage  already 
recited.     There  is  no  claim  by  him  that  there  was  any 
mistake  or  fraud  in  the  entry  of  the  order,  or  that  he 
was  misled  by  his  attorney  or  anybody  else  as  to  the 
scope  and  meaning  of  the  order.     Under  such  circum- 
stances we  held,  in  Straub  v.  Terre  Haute,  etc.,  R.  R, 
Co.,   135   Ind.  458,    that  the   order  or   judgment   can 
not  be  so  construed  as  to  carry  out  any   previous   or 
contemporaneous   agreement  or  understanding  not  in- 
cluded in  its  terms  where  they  are  unambiguous.     See 
authorities   there   cited.     Are  the    terms  of    the    order 
ambiguous?     It  is  conceded  on  all  hands  that  the  order 
contained  no  limitation  upon  the  power  or  authority  of 
the  court  to  authorize  the  receiver  to  borrow  more  money 
thereafter,  had  the  appellee  declined  to  accept  the  bene- 
fits of  the  order  and  declined  to  release  his  mortgage. 
Nor  is  it  asserted  by  appellee's  learned  counsel  that  the 
law  set  any  other  limit  to  the  power  of  the  court  to  au- 
thorize the  receiver  to  borrow  additional  sums  than  such 
as  the  best  interest  of  the  trust  estate  in  his  hands  should 
require.     The  court  had  the  lawful  right  to  direct  the 
continuance  of  the  business  in  the  hands  of  the  receiver. 
High  on  Receivers,  sections  36,  481;  Kerr  on  Receivers, 
p.  256;    Beach  on  Receivers,  sections  284,  565;    Marten 
V.  VanSchaick,  4  Paige  Ch.  479;  Crane  v.  Ford,  Hopkins 
Ch.  130.     The  court,  in  the  exercise  of  its  equity  juris- 
diction, had  power  to  authorize  the  receiver  to  borrow 
money  for  proper  purposes,  and  make  the  same  a  first 
lien  on  the  property  belonging  to  the  trust  estate  in  the 
hands  of  the  receiver.      Wallace  v.  Loomis,  7  Otto  146 ; 
Woodruff  Y.  Erie  R.  W,  Co,,  93  N.  Y.  609;  Miltenberger 
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V.  Logansport  R,  W.  Co.,  16  Otto  286;   Union  Trust  Co. 
V.  Souther,  17  Otto  591. 

Any  additional  sumis  that  the  best  interest  of  the  trust 
estate  in  the  receiver's  hands  required,  the  court  had 
ample  authority  to  authorize  the  receiver  to  borrow. 
This  power  existing,  both  under  the  order  and  without 
the  order,  it  is  difficult  to  see  how  the  appellee  could  di- 
minish or  qualify  that  power  by  his  act  in  releasing  his 
mortgage  and  accepting  the  benefits  of  the  order.  Doubt- 
less he  could  have  declined  to  release  his  mortgage  un- 
less there  was  a  provision  added  to  the  order  making  his 
claim  prior  to  any  other  claim  for  money  borrowed  by 
the  receiver  under  the  order  of  the  court  in  excess  of  the 
ten  thousand  dollars  mentioned  in  the  order.  Had  such 
terms  been  added  to  or  contained  in  the  order  the  con- 
clusions of  law  would  have  been  correct.  But  no  such 
terms  were  required  and  none  such  are  expressed  in  the 
order.  The  circumstance  that  appellee's  claim  is  **made 
a  preferred  one  next  to  those  who  may  loan  receiver 
money  to  carry  on  the  business,  etc.,"  is  found  in  the 
same  entry  with  an  order  authorizing  the  receiver  to 
borrow  ten  thousand  dollars  for  that  purpose,  furnishes 
no  reason  for  saying  that  the  court  meant  to  make  ap- 
pellee's claim  prior  to  those  who  may  loan  additional 
sums  to  the  receiver  for  the  same  purpose  under  subse- 
quent orders  of  the  court.  The  evidence  discloses  pretty 
clearly  that  such  an  order  as  that  would  have  found  no 
one  ready  to  invest  money  and  would  have  prevented  the 
receiver  from  borrowing  any  more  money.  No  financier 
in  his  senses  would  lend  money  to  carry  on  the  business 
of  a  failing  and  insolvent  partnership  for  the  purpose  of 
making  the  most  out  of  the  assets  of  the  firm  for  the  ben- 
efit of  the  general  creditors  if  the  repayment  of  his  loans 
were  to  be  placed  on  a  common  level  with  the  claims  of 
general  creditors,  and  not  to  be  made  a  preferred  claim. 
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Appellee  cites  Indiana  R.  W.  Co,  v.  Adamson,  114 
Ind.  282,  in  support  of  his  contention  that  parol  evi- 
dence was  admissible  to  explain  the  order  and  quoted 
from  that  case.  It  is  there  said:  '*A  contract  is  to  be 
read  by  'the  light  of  the  surrounding  circumstances. '  It 
would  be  productive  of  [^confusion  and  injustice  to  take 
a  contract  and  enforce  it  without  regard  to  the  situation 
of  the  parties  and  of  the  subject-matter.  *  *  *  A 
contract  can  not  be  isolated,  and  construed  without  re- 
gard to  the  circumstances  under  which  it  is  made." 
That  is  true;  but  that  rule  is  perfectly  consistent  with  the 
one  previously  stated  above  that  all  previous  oral  nego- 
tiations, stipulations  and  understandings  are  to  be  deemed 
merged  in  the  judgment  which  is  the  result  of  such 
previous  negotiations  and  agreements.  The  surround- 
ing circumstances,  however,  that  may  be  looked  to  in 
construing  a  written  contract,  order  of  court  or  judg- 
ment does  not  include  previous  or  contemporaneous 
oral  negotiations,  stipulations  and  understandings  of 
the  parties.  Such  previous  or  contemporaneous  oral 
negotiations,  stipulations  or  understandings  were  inad- 
missible in  evidence  for  the  purpose  of  affecting  the  in- 
terpretation of  the  order. 

The  court  erred  in  admitting,  over  objection,  all  that 
class  of  testimony. 

Nor  was  it  proper  to  consider  whether  the  receiver 
had  managed  the  trust  to  the  best  interest  of  the  cred- 
itors, to  throw  light  on  or  explain  the  meaning  of  the 
order. 

The  appellee's  counsel  seek  to  avoid  what  seems  to  us 
the  natural  meaning  of  the  order,  by  contending  ''that 
it  does  not  expressly  make  Gibbons  a  preferred  creditor, 
and  that  it  authorizes  the  receiver  to  do  so;  and  the  re- 
ceiver informed  him  of  the  order  and  sent  him  to 
Mitchell."     Concede  that  to  be  so  and  it  is  difficult  to 
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see  how  it  could  help  appellee.  There  is  no  showing 
that  the  receiver  had  done  so.  It  does  say^  in  one  place, 
"said  receiver  is  authorized  to  make  the  claims  of  *  * 
William  Gibbons  for  «2,871.84  (and  others)  *  •  • 
preferred  upon  said  claimants  releasing  mortgages  to 
secure  the  same/'  and  then  the  order  adds,  "are  made 
preferred  claims  next  to  those  who  loan  the  receiver 
money  to  carry  on,"  etc.  Whether  we  are  considering 
an  agreement  between  parties,  a  statute,  a  constitution, 
a  judgment  or  order  of  court,  with  a  view  of  its  inter- 
pretation, the  thing  which  we  are  to  seek  is  the  thought 
which  it  expresses.  To  ascertain  this,  the  first  resort  in 
all  cases  is  the  natural  signification  of  the  words  em- 
ployed, in  the  order  of  grammatical  arrangement  in 
which  the  framers  of  the  writing  have  placed  them.  If 
thus  regarded,  the  words  embody  a  definite  meaning, 
which  involves  no  absurdity  and  no  contradiction  be- 
tween different  parts  of  the  same  writing,  then  that 
meaning,  apparent  on  the  face  of  the  writing,  is  the  one 
which  alone  we  are  at  liberty  to  say  was  the  one  intended 
to  be  conveyed.  In  such  a  case  there  is  no  room  for 
construction.  That  which  the  words  declare  as  the 
meaning  of  the  writing  is  the  true  one,  and  neither 
courts  nor  Legislatures  have  a  right  to  add  to  or  take 
away  from  that  meaning.  Newell  v.  People,  3  Seld.  3 
(97);  Evansville,  etc.,  R.  R.  Co.  v.  Meeds,  11  Ind.  273; 
Beard  v.  Lofton,  102  Ind.  408;  Fleenor  v.  DriskUl,  97 
Ind.  27;  Freeman  on  Judg.,  section  45;  Foot  v.  Olover, 
4  Blackf.  313;  Finnagan  v.  Manchester,  12  Iowa  521; 
Fowler  y.  Doyle,  16  Iowa  534;  Bell  v.  Massey,  14  Lia.  Ann. 
831;  Hopper  v.  Lucas,  86  Ind.  43. 

Applying  these  principles  here,  we  have  no  hesitation 
in  holding  that  the  meaning  of  the  order  is  that  on  the 
release  of  the  appellee's  mortgage  his  claim  for  the 
amount  thereof  became,  without  any  further  action  of 
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the  court  or  the  receiver,  a  lien  on  the  assets  of  the  trust 
estate  in  the  hands  of  the  receiver,  next  in  priority  to 
those  who  might  thereafter  loan  the  receiver  money  to 
carry  on  the  business,  under  the  orders  of  the  court,  ob^ 
tained  in  good  faith  for  the  purpose  mentioned;  and  that 
said  order  does  not  mean  that  the  priority  of  lien  for 
money  thus  loaned  over  appellee's  claim  is  to  be  confined 
to  the  ten  thousand  dollars  the  receiver  was  authorized 
to  borrow  in  the  first  order. 

The  appellee  filed  two  intervening  petitions  about  a 
year  after  the  order  was  made  seeking  relief  as  to  prior- 
ity of  his  claim  verified  by  afiSdavit,  but  in  such  verified 
petition  he  makes  no  claim  that  the  construction  he  now 
places  upon  the  order  was  the  true  one.  The  only  ex- 
cuse his  counsel  make  for  this  significant  act  on 
his  part  is  that  that  fact  ought  not  to  have  great 
weight  because  his  attorneys  that  prepared  the 
petition  were  also  the  attorneys  for  the  receiver. 
We  can  not  see  how  that  can  lessen  the  weight  to 
be  attached  to  his  act,  his  sworn  statement.  There  is 
nothing  in  the  record  tending  to  show  that  they  did  not 
faithfully  represent  appellee's  interest  in  the  matter,  but 
the  contrary  is  plainly  inferable  from  the  record.  At 
no  time  did  appellee  contend  for  the  construction  now 
sought  to  be  maintained  until  the  filing  of  the  interven- 
ing petition  on  which  the  trial  and  judgment  below  are 
founded,  which  was  more  than  two  years  after  the  order 
was  made.  In  one  of  his  former  intervening  petitions 
he  sought  to  set  aside  the  release  and  satisfaction  of  his 
mortgage  on  the  alleged  ground  that  it  was  intended 
only  to  be  a  partial  release  and  that  by  mutual  mistake 
of  the  parties  it  had  been  made  a  complete  release;  he 
asked  also  therein  leave  to  sue  the  receiver  to  foreclose 
his  mortgage  in  case  the  court  set  aside  the  satisfaction 
and  release.     Failing  in  all  of  which  he  filed  the  present 
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petition  seeking  to  construe  the  order  as  now  contended 
for.  If  it  were  necessary  to  go  beyond  the  terms  of  the 
order  in  search  of  means  of  construing  it  properly  the 
conduct  of  appellee  furnishes  strong  evidence  that  the 
construction  we  have  placed  upon  the  order  was  the 
proper  one,  and  the  one  that  all  the  parties  to  the  trans- 
action placed  upon  it.  The  court  also  so  understood  the 
meaning  of  the  first  order,  because  in  the  subsequent 
orders  authorizing  the  receiver  to  borrow  additional  sums 
of  money,  the  orders  read:  such  ''amounts  together  with 
other  sums  borrowed  to  be  a  preferred  lien  upon  the 
manufactured  articles,  etc."  So  that  whether  we  look 
at  the  language  of  the  order  considered  alone  and  also 
in  the  light  of  the  surrounding  circumstances,  which  we 
hold  are  the  exclusive  medium  of  ascertaining  its  mean- 
ing, yet  the  acts  of  all  the  parties  and  the  court  sub- 
sequently all  agree  in  placing  the  same  construction  upon 
the  order.  We  are  of  opinion  that  the  court  erred  in  its 
conclusions  of  law.  The  finding  of  facts  being  too  un- 
certain to  found  a  judgment  upon,  we  do  not  order  the 
court  to  restate  its  conclusions  of  law.  Therefore,  the 
judgment  is  reversed,  the  cause  remanded  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Filed  Nov.  28, 1893 ;  petition  for  rehearing  overruled  May  17, 18d5. 
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Porter  et  al.  v.  The  City  of  Tipton.  iS_aI 

Municipal  Corporation. — City. — Street  Improvements, — Secondary  LU 
ability  of  City.— -Primary^ Liability. —Statute  Construed.  It  is  not  the 
]Mirpose  of  the  statute,  commonly  known  as  the  ''Barrett  law/'  to 
charge,  primarily ,  the  cost  of  the  street  improvements  against  the 
city.  The  city's  liability  is  but  secondary j  and  arises  only  when  it 
has  sold  bonds,  collected  assessments,  or  otherwise  realized  the 
amounts  owing  from  the  property  benefited,  and  the  contractors 
have  not  been  paid. 

Same. — Statute  Construed. — ^* Barrett  Law.^^ — It  is  the  purpose,  spirit 
and  language  of  the  act  to  enable  the  city  to  require  improvements, 
to  dictate  the  character  thereof,  to  contract  therefor,  to  enforce  the 
payment  of  benefits  by  property-owners,  to  aid  the  property-owner 
in  deferring  such  payments  by  issuing  the  bonds  of  the  city,  from 
the  proceeds  of  sales  of  which  to  pay  the  contractor,  and  from  the 
annual  payments  of  the  property -owners  upon  their  assessments  to 
meet  the  maturing  bonds. 

Same. —  When  Estimate  can  not  be  Increased. — Bonds. — The  estimate  for 
improvements  can  not  be  increased  at  the  stage  of  issuing  and  mar- 
keting bonds. 
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Samk.— Partial  Answ^. —  Theory  of  Compto<n<.— The  theory  of  the 
complaint  being  to  recover  only  the  cost  of  improving  street  and 
alley  crossings,  an  answer  limited  to  such  alleged  liability  is  entire^ 
and  not  partial. 

From  the  Tipton  Circuit  Court. 

G.  H,  Giiford  and  C  H.  Giifordy  for  appellants. 
Beauchamp  &  Mount,  for  appellee. 

Hackney,  J. — ^The  appellants  sued  the  appellee  in 
three  paragraphs  of  complaint.  The  first  paragraph 
sought  the  recovery  of  $28,667.94,  the  alleged  cost  of 
improving  north  Main  street,  in  said  city,  at  the  points 
of  intersection  with  other  streets  and  with  alleys. 

The  second  paragraph  alleged  that  a  like  sum  was  ow- 
ing and  due  appellants  for  the  construction  of  such  im- 
provements, not  limiting  the  claim  to  the  cost  of  .improv- 
ing intersections;  that  the  city  was  about  to  issue  bonds 
from  the  sale  of  which  to  realize  a  sum  for  the  payment 
of  said  claim;  that  said  bonds  had  been  contracted  and 
sold  at  ten  per  centum  less  than  the  par  value  thereof  and 
not  for  their  full  value;  that  such  sale  would  not  produce 
a  sum  sufficient  to  pay  said  claim  by  the  sum  of  $1,200; 
that  the  common  ''council  refused  to  raise  said  estimate 
to  cover  the  discount  on  said  bonds,"  concluding  with 
the  following  prayer:  "Wherefore  plaintiffs  pray  that 
said  common  council  be  ordered  to  increase  said  estimate 
so  as  to  raise  funds  sufficient  to  pay  plaintiffs' claim  and 
all  proper  relief." 

The  third  paragraph  sought  the  recovery  of  $8,000  for 
the  improvements  along  the  line  of  the  lots. 

The  court  sustained  a  demurrer  to  the  second  and  third 
paragraphs,  and,  upon  answer  of  payment  to  the  first 
paragraph,  there  was  a  trial  and  finding  for  the  appel- 
lee. 

The  questions  arising  upon  the  assignment  of  error 
and  argument  of  counsel  relate  to  the  sufficiency  of  the 


MAY  TERM,  1895.  349 


Porter  et  aL  v.  The  City  of  Tipton. 


second  and  third  paragraphs  of  complaint,  and  to  the 
answer  to  the  first  paragraph  of  complaint. 

The  improvement  in  question  was  made  under  what  is 
known  as  the  Barrett  law,  R.  S.  1894,  sections  4288  to 
4300. 

The  contract  between  the  appellants  and  the  appellee 
provided  for  the  payment  of  the  amount  of  the  bid,  '^said 
amount  to  be  collected  as  provided  by  law  in  such  cases 
*  *  and  in  full  compliance  with  the  ordinance  provid- 
ing for  the  improvement.'' 

The  ordinance  was  made  a  part  of  the  contract  by  ex- 
press reference,  and,  by  its  terms,  '*the  cost  of  said  im- 
provement of  said  street,  except  the  portion  occupied  by 
street  and  alley  crossings,  shall  be  assessed  per  lineal 
foot  against  the  real  estate  abutting  thereon;  said  assess- 
ment, if  deferred,  shall  be  paid  in  ten  annual  install- 
ments, to  each  of  which  shall  be  added  interest  at  six 
per  cent,  per  annum,  payable  semi-annually  from  the 
date  of  final  settlement  hereon  and  collected  as  provided 
by  law,  bond  or  bonds  shall  be  issued  in  anticipation  of 
the  collection  of  said  deferred  assessments,  unless  the 
property  owners  pay  their  assessments  before  the  said 
bond  or  bonds  are  issvied,  all  as  provided  for  in  the  act 
of  the  General  Assembly  of  Indiana,  approved  March  8, 
1889." 

All  of  the  preliminary  conditions  to  the  issuing  of 
bonds  were  alleged  in  each  of  the  paragraphs  of  com- 
plaint in  review. 

The  theory  upon  which  the  appellants*  learned  counsel 
seek  to  uphold  the  claim  of  a  primary  liability,  as  in 
personam,  ot  the  city,  is  that  section  4290,  supra,  pro- 
vides that  **the  city  shall  be  liable  to  the  contractors 
for  the  contract  price  of  said  improvement,"  and  that 
the  contract  obligated  the  city  to  pay  the  amount  of  the 
bid. 
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This  theory  is  faulty  in  overlooking  the  provisions  of 
the  contract,  and  of  the  law  which  becomes,  by  reference 
and  by  operation  of  law,  parts  of  the  contract.  By  the 
express  provisions  of  the  contract  the  cost  of  improve- 
ment is  to  be  paid  from  the  collections  of  assessments 
against  the  property  owners,  which  assessments  may  be 
so  deferred  as  to  be  payable  in  ten  annual  installments 
with  semi-annual  interest,  and  upon  bonds  issued  by 
the  city,  as  authorized  by  section  4296,  supra.  It  is 
clearly  not  the  purpose  of  this  law  to  charge,  primarily, 
the  cost  of  the  street  improvements  against  the  city. 
Quill  V.  City  of  Indianapolis,  124  Ind.  292.  It  is 
manifest,  also,  when  reading  the  provision  above  quoted 
from  section  4290,  in  connection  with  the  other  sections 
of  the  act,  that  the  city's  liability  is  but  secondary,  and 
arises  only  when  it  has  sold  bonds,  collected  assess* 
ments,  or  otherwise  realized  the  amounts  owing  from 
the  property  benefited,  and  the  contractors  have  not 
been  paid.  It  was  the  purpose,  spirit,  and  language  of  the 
act  to  enable  the  city  to  require  improvements,  to  dictate 
the  character  of  the  improvements,  to  contract  for  the 
improvements,  to  enforce  the  payment  of  benefits  by 
the  property  owners,  to  aid  the  property-owner  in  defer- 
ring such  payments  by  issuing  the  bonds  of  the  city^ 
from  the  proceeds  of  the  sales  of  which  to  pay  the  con- 
tractor, and  from  the  annual  payments  of  the  property 
owner  upon  his  assessments  to  meet  the  maturing  bonds. 
There  are  other  methods  of  payment  to  the  contractors 
and  by  the  property  owners,  but,  as  we  have  seen,  the 
contract,  through  the  provisions  of  the  ordinance,  per- 
mitted the  adoption  of  the  bond  method  of  raising  the 
fund,  and  the  ten  annual  payment  method  of  discharg- 
ing the  bonds  by  the  property-owners.  The  complaint 
affirmatively  alleges  that  the  property-owners  and  the 
city  adopted  the  methods  thus  permitted. 
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In  our  judgment  no  liability  was  alleged  against  the 
appellee  for  any  sum  on  account  of  such  improvement. 
It  is  said,  in  argument,  that  the  second  paragraph  is  in 
the  nature  of  a  petition  for  a  mandate.  Passing  merely 
formal  objections,  it  does  not  appear  from  the  allega- 
tions of  the  pleading  nor  from  the  citation  of  any  pro- 
vision of  the  statute  or  decision  of  the  courts  that 
authority  existed,  on  the  part  of  the  common  council, 
after  the  confirmation  of  the  report  and  apportionment 
of  the  cost  of  improvement  as  provided  by  sections  4293, 
4294,  supra,  to  raise  estimates  or  assessments.  Section 
4294  provides  for  action  upon  such  report,  and  for 
amendments  to  the  assessments. 

Such  amendments,  however,  are  made  in  view  of  a  re- 
port by  a  special  committee  appointed  to  examine  the 
engineer's  report  and  upon  hearings  before  such  com- 
mittee and  the  council.  They  are  not  made  or  contem- 
plated after  the  final  apportionment  of  the  cost  and  as- 
sessments thereof  against  the  property.  Without  such 
power,  given  expressly  or  by  necessary  implication,  it  is 
needless  to  say  it  could  not  be  exercised.  It  is  without 
serious  question  that  mandate  would  not  issue  to  compel 
an  act  unauthorized.  The  proceedings  had  passed  to  the 
stage  of  issuing  bonds,  and  the  appellants  asked  that 
since  the  bonds  were  contracted  for  a  sum  less  than  par 
the  "common  council  be  ordered  to  increase  said  esti- 
mate." Whether  such  bonds  may  be  sold  for  less  than 
par,  is  not  a  question  now  before  us,  and  we  intimate  no 
opinion  with  respect  thereto,  but  that  the  ''estimate'' 
may  be  increased  at  the  stage  of  issuing  and  marketing 
bonds,  we  think  is  without  sanction.  It  was  not  error, 
therefore,  to  sustain  the  appellee's  demurrer  to  each  of 
the  second  and  third  paragraphs  of  complaint. 

Appellants  suggest  that  the  answer  of  payment  ad- 
dressed   to   the   first   paragraph  of   complaint  was   but 
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partial,  since  it  pleaded  payment  of  the  cost  of  improving 
street  and  alley  crossings.  The  theory  of  that  paragraph 
of  complaint  was  for  the  recovery  only  of  the  cost  of  im- 
proving such  crossings,  and  though  the  answer  was 
limited,  by  its  language,  to  that  alleged  liability,  it  was 
entire.  That  would  have  been  the  whole  liability  prop- 
erly charged  even  if  the  scope  of  the  complaint  had  been 
broad  enough  to  have  included  improvements  abutting 
upon  lots.     Quill  v.  City,  etc,  supra. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  May  27,  1895. 
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No.  16,961. 

The  National  State  Bank  of  Terbe  Haute  v.  The 
Vigo  County  National  Bank  kt  al. 

Corporation. — Powers  of  President. — Function  of  Directors. — ^The 
president  of  a  corporation,  by  virtue  of  his  office  merely,  has  ven- 
little  authority  to  act  for  the  corporation;  his  powers  depend  upon 
the  nature  of  the  company's  business,  and  the  authority  g:iven  him 
by  the  board  of  directors.  The  board  of  directors  may  invest  Ihim 
j^~  with  authority  to  act  as  the  chief  executive  officer  of  the  corpora- 

"157   11  tion ;  this  may  be  done  by  resolution  or"*  by  acquiescence  in  the 

157    27  course  of  dealing  and  the  manner  of  transacting  the  corx>orate 

^^'^  ^28  business. 

iflO  4aol  Samb. — Contract  Made  by  President  in  Corporate  Name. — Presumption. 

i®2_-|8l|  —If  a  contract  be  made  in  the  name  of  a  corporation,  by  the  presi- 

10^  ^  dent,  in  the  usual  course  of  business,  which  the  directors  have  the 

141       35'-^  power  to  authorize  him  to  make,  or  to  ratify  after  it  is  made,  the 

170       4or>|  presumption  is  that  the  contract  is  binding  on  the  corporation  until 

it  is  shown  that  the^same  was  not  authorized  or  ratified. 
Same. — Bights  of  One  Dealing  With  President  of  Corporation. — Author- 
ity.—One  dealing  with  the  president  of  a  corporation,  in  the  usual 
course  of  business,  and  within  the  powers  which  the  president  has 
been  accustomed  to  exercise  without  objection  from  the  directors, 
has  the  right  to  assume  that  the  president  has  been  invested  with 
those  powers. 
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Same. — Beceiver,  Bights  of  Creditors  to  Sue  Vest  in. — A  receiver  of  a 
corporation  represents  the  creditors  thereof,  and  he  is  the  proper 
person  to  maintain  an  action  to  set  aside  chattel  mortgages  on  the 
corporate  property,  as  the  rights  of  the  creditors  in  this  respect  be* 
come  vested  in  the  receiver. 

Fraud. — Question  of  Fact. — Fraud,  in  this  State,  is  a  qaestioii  of  fact, 
and  mast  be  alleged  and  proven  as  sach,  to  be  available. 

From  the  Vigo  Circuit  Court. 

B.  E.  Rhoads  and  E.  F.  Williams,  for  appellant. 
J.  Jump,  J.  E.  Lamb,  J.  C.  Davis,  S.  B.  Davis,  J.  C. 
Robinson,  S.  M,  Reynolds  and  G.  M,  Davis,  for  appellees. 

Monks,  J.— This  action  was  brought  by  appellant 
against  appellees  to  set  aside  two  mortgages  held  by  the 
Vigo  County  National  Bank,  purporting  to  have  been 
executed  by  the  Sanf ord  Fork  and  Tool  Company,  and  to 
recover  judgment  on  certain  notes  held  by  appellant  on 
said  tool  company. 

The  amended  complaint  is  in  four  paragraphs,  and  the 
facts  alleged  in  the  different  paragraphs  are  substantially 
the  same. 

After  the  averments  concerning  the  indebtedness  of 
the  tool  company  to  appellant,  the  only  allegations  nec- 
essary for  the  determination  of  the  suflSciency  of  the 
complaint  (the  only  question  presented)  are,  in  sub- 
stance, that  said  tool  company  is  otherwise  indebted  in 
the  sum  of  $250,000,  and  is  wholly  insolvent,  and  was 
wholly  insolvent  on  the  17th  day  of  March,  1890;  that 
on  the  25th  day  of  April,  1890,  William  Kidder,  the 
president  of  said  corporation,  executed,  in  the  name  of 
the  Sanford  Fork  and  Tool  Company,  two  chattel  mort- 
gages to  secure  $28,000  each,  to  himself,  as  trustee  for 
the  Vigo  County  National  Bank,  one  of  the  appellees,  on 
all  the  personal  effects  of  said  company,  which  mort- 
gages were  filed  for  record  the  1st  day  of  May,  1890; 
Vol.  141—23 
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that  said  consideration  for  said  mortgages  was  a  preex- 
isting debt  owing  by  said  tool  company  to  said  bank,  the 
said  debt  having  been  created  a  year  before  the  execution 
of  said  mortgages;  that  said  mortgages,  and  each  of 
them,  were  executed  by  the  said  Kidder  on  his  own  mo- 
tion, and  without  any  authority  or  permission  to  him  in 
that  behalf  previously  given  by  said  tool  company,  or  its 
directors  or  stockholders;  that  said  mortgages  were  ex- 
ecuted without  authority  from  said  tool  company  or  its 
directors  or  stockholders,  and  without  the  consent  or 
knowledge  of  said  tool  company,  its  directors  or  stock- 
holders, and  that  the  execution  of  the  same  has  never  been 
approved,  aflBrmed  or  ratified  by  said  tool  company,  the 
directors  or  stockholders;  that  at  the  time  of  the  execu« 
tion  of  said  mortgage  said  tool  company  was  wholly  in- 
solvent, which  fact  was  well  known  to  said  Kidder,  her 
indebtedness  being  $300,000  and  her  assets  $100,000;  the 
unsecured  indebtedness  aggregating  $150,000,  of  which 
appellant  held  $22,000;  that  within  ten  days  after  the 
execution  of  said  mortgages  this  action  was  brought;  that 
said  Sanford  Fork  and  Tool  Company  did  not  execute 
said  mortgages,  or  either  of  them,  and  did  not  ratify  the 
execution  thereof. 

Demand  for  judgment  on  the  claims  sued  upon  and 
that  said  mortgages  be  set  aside. 

The  Vigo  County  National  Bank  demurred  separately 
to  each  paragraph  of  complaint,  which  was  sustained  and 
exceptions  reserved. 

The  only  error  assigned  is  that  the  court  erred  in  sus- 
taining said  demurrer  to  each  paragraph  of  complaint. 

The  statute  under  which  the  tool  company  was  organ- 
ized provides  that  the  business  of  the  corporation  shall 
be  managed  by  a  board  of  directors,  a  majority  of  whom 
shall  constitute  a  quorum.  Section  8854,  R.  S.  1881, 
section  5054,  R.  S.  1894. 
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Under  this  statute  the  directors  have  full  authority  to 
act  for  the  corporation,  and  represent  it  in  all  the  mat- 
ters relating  to  the  corporate  business.  Brooklyn  Gravel 
Road  Co.  V.  Slaughter,  33  Ind.  185;  Board,  etc,,  v.  La- 
fayette, etc.,  R.  R.  Co.,  50  Ind.  85. 

The  president  of  a  corporation,  by  virtue  of  his  office 
merely,  has  very  little  authority  to  act  for  the  corpora- 
tion; his  powers  depend  upon  the  nature  of  the  com- 
pany's business  and  the  authority  given  him  by  the 
board  of  directors.  The  board  of  directors  may  invest 
him  with  authority  to  act  as  the  chief  executive  officer 
of  the  company;  this  may  be  done  by  resolution  or  by  ac- 
quiescence in  the  course  of  dealing  and  manner  of  trans- 
acting the  business  of  the  corporation.  Taylor  Corp., 
sections  202,  236,  238,  and  notes;  Martin  v.  Webb,  110 
U.  S.  7;  Northern,  etc.,  R.  R.  Go.  v.  Bastian,  15  Md. 
494;  Dougherty  v.  Hunter,  54  Pa.  St.  380;  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  Law,  240;  Louisville,  etc.,  R. 
W.  Co.  V.  McVay,  98  Ind.  391;  17  Am.  and  Eng.  Encyc. 
of  Law,  pp.  135, 136, 137,  and  notes;  Jones  Chat.  Mort., 
section  51. 

When  a  contract  is  made  in  the  name  of  a  corporation 
by  the  president,  in  the  usual  course  of  business,  which 
the  directors  have  the  power  to  authorize  him  to  make,  or 
to  ratify  after  it  is  made,  the  presumption  is  that  the 
contract  is  binding  on  the  corporation  until  it  is  shown 
that  the  same  was  not  authorized  or  ratified.  Patterson 
V.  Robinson,  116  N.  Y.  193;  Eureka  Iron  and  Steel  Works 
V.  Bresnahan,  60  Mich.  332;  1  Morawetz  Corp.,  section 
538;  1  Beach  Corp.,  section  203;  17  Am.  and  Eng.  Encyc. 
of  Law,  p.  124. 

One  dealing  with  the  president  of  a  corporation,  in  the 
usual  course  of  business,  and  within  the  powers  which 
the  president  has  been  accustomed  to  exercise  without 
objection  from  the  directors,  has  the  right  to  assume  that 
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the  president  has  been  invested  with  those  powers.  1 
Morawetz  Corp.,  section  538;  1  Beach  Corp.,  section  203; 
First  Nat' I  Bank  v.  Kimberlands,  16  W.  Va.  555;  Eureka 
Iron  and  Steel  Works  v.  Bresnahan,  supra. 

Each  paragraph  of  the  complaint,  however,  alleges 
that  said  mortgages  were  executed  without  any  authority 
whatever,  and  were  never  ratified  after  they  were  exe- 
cuted, and  we  are  of  the  opinion  that  the  second,  third 
and  fourth  paragraphs  were  sufficient  to  withstand  the 
demurrer. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  complaint  for  the  reason  that  it  is 
therein  alleged  that  before  the  filing  of  the  amended 
complaint  a  receiver  had  been  appointed  in  this  action, 
and  had  taken  possession  of  the  property  of  the  tool 
company.  If  a  receiver  had  been  appointed  for,  and 
taken  possession  of,  the  property  of  the  corporation,  as 
alleged,  he  represented  the  creditors,  and  was  the  proper 
person  to  maintain  actions  such  as  this,  as  the  right  of 
the  creditors  in  that  respect  become  vested  in  him.  High 
Rec,  sections  314,  315  and  320;  Beach  Rec,  sec- 
tions 439-442;  Taylor  Corp.,  sections  542,  814;  20  Am, 
and  Eng.  Encyc.  of  Law,  pp.  286-288,  and  notes;  Curtis 
V.  Leavitt,  15  N.  Y.  9;  Attorney-General  v.  Ouardian, 
etc.,  Ins.  Co.,  77  N.  Y.  272;  Porter  v.  Williams,  9N.  Y. 
142,  59  Am.  Dec.  519,  and  notes  on  p.  524;  Vail  v. 
Hamilton,  85  N.  Y.  453;  Gray  v.  Davis,  1  Wood  (U.  S. 
Cir.  Ct.),  420;  Davis  v.  Gray,  16  Wall.  216;  Hutchinson 
V.  First  Nat' I  Bank  of  Michigan  City,  133  Ind.  280, 
and  cases  cited;  Voorheec  v.  Carpenter,  127  Ind.  300,  aud 
cases  cited. 

Other  allegations  in  the  complaint  are  discussed  by 
counsel,  but  as  the  complaint  is  sufficient  without  them 
the  same  will  not  be  consid3red  except  to  repeat  what 
has  often  been  held  by  this  court:  that  in  this  State,  by 
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statute,  the  question  of  fraud  is  made  one  of  fact,  and 
that  when  fraud  is  essential  to  the  cause  of  action  it  must 
be  found  as  a  fact,  and  not  left  to  be  inferred  as  a  matter 
of  law.  In  order  to  avoid  a  conveyance  as  being  fraud- 
ulently executed,  the  complaint  in  such  action  must  ex- 
pressly charge  that  the  instrument  was  executed  with  a 
fraudulent  intent.  Hutchinson  v.  First  NaVl  Bank  of 
Michigan  City,  supra,  and  cases  cited. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  of  the  Vigo  County  National  Bank  to  the  sec- 
ond, third  and  fourth  paragraphs  of  amended  complaint. 

FUed  May  28, 1S05. 


No.  17,572.  
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Cbixinal  Law. — Arrest  of  Judgment, — Defective  Verdict, ^^ A  defective 
yerdict  is  not,  alone,  a  sufficient  reason  for  arrest  of  judgment.  The 
▼erdict  may  be  looked  to  in  connection  with  the  indictment  or  in- 
formation to  determine  the  sufficiency  of  the  latter  in  passing  upon 
the  motion  in  arrest. 

8amb. — Svffidenqf  of  Indictment  on  Motion  in  Arrest. — Assault  and  Bat- 
tery with  Intent  to  JTi^^.— That  the  indictment  for  assault  and  battery 
with  intent  to  kill  is  sufficient  on  motion  in  arrest  of  judgment,  see 
opinion. 

Bavb. — Statutory  Grounds  for  Arrest  of  Judgment, — The  only  statutory 
grounds  for  arrest  of  judgment  in  criminal  cases  relate  to  the  juris- 
diction of  the  court  and  the  sufficiency  of  the  indictment  or  inform 
mation  to  state -a  public  offense. 

From  the  Cass  Circuit  Court. 

M,  D.  Fancier,  M.  F.  Mahoney,  0.  A.  Oamble  and  0. 
P.  Chase,  for  appellant. 

W.  A.  K^'tcham,  Attorney-General,  C.  E,  Hale,  Prose* 
cuting  Attorney,  F.  E.  Matson  and  M,  Moores,  for  State. 
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HowABD,  C.  J. — ^The  appellant  was  convicted  and 
sentenced  to  State's  prison  for  four  years  on  the  follow- 
ing count  of  indictment: 

**0n  the  20th  day  of  January,  A.  D.  1895,  at  the 
county  of  Cass,  in  the  State  of  Indiana,  Harry  Worden 
and  Reily  Ellis,  in  and  upon  one  Warren  N.  Elnowles, 
did  then  and  there  unlawfully,  feloniously,  purposely 
and  with  premeditated  malice,  make  an  assault,  and 
him,  the  said  Warren  N.  Knowles,  did  then  and  there 
at  and  against  the  said  Warren  N.  Knowles,  did  feloni- 
ously, purposely  and  with  premeditated  malice,  shoot  a 
certain  pistol  and  revolver,  then  and  there  loaded  with 
gunpowder  and  leaden  balls,  which  they,  the  said  Harry 
Worden  and  Reily  Ellis,  then  and  there,  in  both  their 
hands  had  and  held,  with  intent  then  and  there  and 
thereby,  him,  the  said  Warren  N.  Knowles,  feloniously, 
purposely  and  with  premeditated  malice  to  kill  and  mur- 
der, contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana." 

It  is  assigned  as  error  that  the  court  overruled  appel- 
lant's motion  in  arrest  of  judgment,  and  also  overruled 
his  motion  for  an  order  discharging  him  from  custody 
for  the  reason,  as  claimed,  that  the  verdict  was  a  nul- 
lity. 

As  to  the  first  error  assigned,  there  is  no  question  that 
the  count  of  the  indictment  on  which  appellant  was  con- 
victed is  a  very  awkwardly  constructed  and  ungrammati- 
cal  piece  of  composition.  We  think,  however,  that  the 
meaning  is  plain  to  a  common  intent,  and  is  sufficient  to 
charge  the  appellant  with  assault  and  battery  with  intent 
to  murder. 

* 'There  are  many  defects  in  pleading,  both  in  civil  and 
criminal  cases,"  as  said  in  Laycock  v.  States  136  Ind. 
217,  *' which  would  be  fatal  on  demurrer  or  on  motion  to 
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quash,  which  are  not  available  on  a  motion  in  arrest 
of  judgment." 

Such  defects  are  cured  by  the  verdict.  Whether  the 
defects  in  this  indictment  are  such  as  would  require  that 
the  motion  to  quash  should  have  been  sustained,  we  need 
not  decide,  for  the  ruling  of  the  court  on  that  motion  is 
not  before  us.  We  think,  however,  that  the  count  of  the 
indictment  is  sufficient  to  resist  a  motion  in  arrest. 
Nichols  V.  State,  127  Ind.  406;  LaveUe  v.  State,  136  Ind. 
233.. 

Another  reason  urged  in  favor  of  the  motion  in  arrest 
is  that  the  verdict  was  defective.  We  do  not  think  that 
a  motion  in  arrest  should  be  sustained  for  this  cause 
alone.  It  may  well  be  that  the  verdict  may  be  looked  to 
in  connection  with  the  indictment  or  information  to  de- 
termine  the  sufficiency  of  the  latter,  in  passing  upon  the 
motion  in  arrest;  but  the  only  reasons  given  in  the  stat- 
ute for  arresting  a  judgment  in  a  criminal  case  relate  to 
the  jurisdiction  of  the  court  trying  the  case,  and  the  suf- 
ficiency of  the  indictment  or  information  to  charge  the 
defendant  with  a  public  offense.  Section  1912,  R.  S. 
1894  (section  1843,  R.  S.  1881);  Bright  v.  State,  90  Ind. 
343. 

The  case  of  Wright  v.  State,  5  Ind.  527,  and  other  au« 
thorities  of  this  court  cited  by  counsel,  relate  to  crimes 
charged  to  have  been  committed  before  the  taking  effect 
of  our  present  statute.  May  6,  1853. 

The  motion  to  discharge  the  prisoner  is  not  before  us 
for  consideration,  as  it  was  not  made  a  part  of  the  record 
by  order  of  court  or  otherwise.  But  even  if  such  motion 
were  before  us,  we  could  not  hold  that  it  should  have 
been  sustained.  However  defective  the  verdict  may  be, 
it  is  not  a  nullity. 

By  their  verdict  the  jury  find  the  appellant  "guilty  as 
he  stands  charged  in  the  indictment."     This  would  be 
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sufficient,  even  if  certain  additional  findings  should  be 
regarded  as  mere  surplusage. 

While  it  may  be  true  that  the  indictment,  as  also  the 
verdict,  were  not  prepared  with  due  care,  yet  we  do  not 
think  the  record  discloses  anything  which  prejudiced  the 
substantial  rights  of  the  appellant.  This  is  sufficient 
under  sections  1825  and  1964,  R.  S.  1894  ( sections  1756 
and  1891,  R.  S.  1881). 

The  judgment  is  affirmed. 

Filed  May  27, 1896. 


No.  16,976. 

150  m      The  Chicago  and  Southeastern  Railway  Company  »• 

Galey. 

Railroad. — Consolidated  Company, —LiabilUy  for  Judgment  in  Condemn 
nation  Proceedings  Against  Retiring  Company. — Where  a  railroad 
company,  duly  organized  as  a  corporation  according  to  law,  con- 
demns land  for  a  right  of  way,  for  which  damages  are  awarded  in 
condemnation  proceeding,  and,  sabsequently  to  such  proceedings, 
such  railroad  corporation  was  duly  consolidated  with  another  rail- 
road company,  it  being  provided  in  the  instrument  of  conveyance 
that  the  grantee,  the  consolidated  company,  take  the  property  sub- 
ject to  the  just  debts  of  the  grantor,  the  retiring  company,  the  judg- 
ment rendered  in  the  condemnation  proceeding  is  binding  upon  the 
consolidated  company,  or  grantee. 

From  the  Fountain  Circuit  Court. 

W.  R.  Crawford,  H.  Crawford,  B,  Crane  and  A.  B. 
Anderson,  for  appellant. 

O,  D.  Hurley,  M.  E.  Clodfelter  and  C,  L,  Thompson, 
for  appellee. 

Howard,  J. — From  the  special  finding  of  facts  made 
by  the  court  in  this  case,  it  appears: 
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1.  That  in  the  month  of  August,  1889,  prior  thereto 
and  ever  since,  the  appellee  was  and  has  been  the  owner 
of  the  land  described  in  the  complaint. 

2.  That  in  said  month  of  August,  1889,  the  Midland 
Railway  Company  wrongfully  entered  upon  appellee's  • 
said  land  and  constructed  its  railroad  thereon,  and  it  and 
its  successors  have  ever  since  continued  in  possession  of 
the  strip  of  ground  through  said  land  upon  which  the 
said  railroad  is  built,  and  have  continuously  used  the 
same  for  the  purposes  of  said  road. 

3.  That  in  the  month  of  September,  1890,  the  ap- 
pellee instituted  proceedings  to  have  his  damages  as- 
sessed for  said  appropriation  of  his  said  real  estate  by 
said  railway  company,  under  the  provisions  of  the  stat- 
ute for  the  assessment  of  damages  in  such  cases;  that 
such  damages  were  duly  assessed  by  the  sheriff's  jury 
and  returned  to  the  office  of  the  clerk  of  the  court;  that 
said  railroad  company  appeared  to  said  proceeding  and 
filed  answer  thereto,  issues  were  joined  and  judgment, 
absolute  in  its  terms,  was  duly  rendered  in  favor  of  the  ap- 
pellee, for  his  damages  and  costs  against  said  company. 

4.  That  appellant  is  a  duly  organized  and  existing 
railroad  company,  empowered  to  consolidate  with  other 
railroad  corporations  and  to  purchase  and  acquire  other 
railroads. 

5.  That  on  the  30th  day  of  October,  1891,  the  said 
Midland  Railway  Company,  by  an  instrument  duly 
signed  by  its  president  and  attested  by  its  secretary  and 
corporate  seal,  the  execution  of  which  was  duly  acknowl- 
edged, conveyed  to  the  appellant  railroad  company  all 
of  its  property  of  every  kind  and  description,  for  the  ex- 
press purpose  of  merging  the  two  railroads,  and  leaving 
no  assets  of  any  description  in  the  hands  of  the  said 
Midland  Railway  Company,  out  of  which  its  debts  might 
be  satisfied.     Said  instrument  provided,  amongst  other 
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things,  that  said  appellant  company  should  take  all  said 
property  subject  to  the  just  debts  against  said  Midland 
Railway  Company. 

6.  That  at  the  time  said  instrument  was  executed,  ap- 
pellee's judgment  was  a  valid  subsisting  debt  against 
said  Midland  Railway  Company,  and  still  remains  un- 
paid. 

7.  That  upon  the  execution  of  the  deed  of  conveyance 
to  the  appellant  of  all  the  property  of  the  Midland  Rail- 
way Company,  as  set  forth  in  the  fifth  finding,  the  ap- 
pellant entered  into  possession  of  said  property,  includ- 
ing that  portion  of  appellee's  premises  so  appropriated 
by  the  said  Midland  Railway  Company  for  their  said 
railroad,  and  have  ever  since  continued  in  the  use  of  the 
same. 

As  conclusions  of  law,  the  court  found  that  the  ap- 
pellee was  entitled  to  judgment  against  the  appellant  for 
the  amount  of  his  said  judgment  against  the  Midland 
Railway  Company. 

The  only  brief  filed  by  appellant  is  a  supersedeas  brief 
in  which  it  is  claimed  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  and  also  in  its  conclusions 
of  law.  There  is  no  argument,  however,  in  favor  of 
these  contentions,  nor  are  there  any  authorities  cited. 

As  the  same  questions  arise  under  the  assignment  that 
the  court  erred  in  its  conclusions  of  law  as  arise  under 
the  assignment  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint,  we  need  consider  only  the  cor- 
rectness of  the  conclusions  of  law.  Stepheiison  v.  Boody, 
139  Ind.  60;  Martin  v.  Cauble,  72  Ind.  67;  Graham  v- 
State,  exreLy  66  Ind.  386. 

We  think  there  can  be  no  question  that  the  conclus* 
ions  of  law  upon  the  facts  found  were  correct. 

In  New  York,  etc.,  R,  R.  Co.  v.  Hammond,  132  Ind. 
475,  a  case  very  much  like  the  case  at  bar,  this  court,  by 
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Coffey,  J.,  said:  "When  the  appellant,  upon  acquir- 
ing the  property,  rights  and  franchises  of  the  corpora* 
tion  condemning  the  land  for  right  of  way,  entered  upon, 
used  and  occupied  the  land  for  the  purposes  for  which 
it  was  condemned,  it  must  be  held  to  have  elected  to 
adopt  the  original  appropriation.  Having  adopted  and 
ratified  such  appropriation  it  is  bound  in  equity  and 
good  conscience  to  compensate  the  owners  for  their  land 
thus  taken.  It  is  bound  by  the  judgment  against  the 
corporation  through  which  it  takes  its  title,  and  must  pay 
for  the  land  the  price  fixed  by  the  award  and  judgment 
in  the  proceedings  to  condemn.  Indeed  the  question 
BOW  under  discussion  does  not  seem  to  be  an  open  one 
in  this  State.'' 

The  judgment  is  affirmed. 

Filed  Feb.  21, 1895 ;  petition  for  a  rehearing  overroled  May  27, 18d5. 
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Mullen  v.  Hawkins. 


CoNVSTANCX. — Failure  of  Title  When  no  Defense, — In  the  absence  of 
covenants  of  warranty  or  for  title  or  proof  of  fraud,  a  failare  of  title 
is  no  defense  to  an  action  for  the  parchase-money  of  real  estate. 

8amb. —  Contract, — Defense,  Inadequacy  or  Want  of  Consideration. — 
Where  a  party  voluntarily  and  without  fraud  or  deception  enters 
into  a  contract  and  receives  all  he  contracted  for,  he  can  not  be  re- 
lieved on  the  ground  of  inadequacy  or  want  of  consideration. 

Same. — Qtiitclaim  Deed. — Cancellation  of  Note, — No  Interest  to  Convey. — 
A  note  given  in  consideration  of  a  quitclaim  deed  to  land  in  which 
the  grantor  claimed  no  interest  (the  deed  being  sought  in  aid  of  a 
loan  being  negotiated  by  the  grantee) ,  can  not  be  canceled  on  the 
ground  that  it  is  subsequently  discovered  that  the  grantor  had  no 
interest  to  convey. 

From  the  Grant  Circuit  Court. 

J.  C  Branyan,  M.  L.  Spencer,  W,  A.  Branyan,  /.  F. 
France,  O.  E.  Myers  and  J.  S.  Branyan,  for  appellant. 
O.  W.  Harvey  and  A.  DeWolf,  for  appellee. 
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McCabe,  0.  J. — ^This  was  a  suit  brought  by  the  appel- 
lant against  the  appellee  and  one  Eliza  Planck,  in  the 
Huntington  Circuit  Court,  to  cancel  two  notes;  one  for 
$50,  executed  by  appellant  to  appellee,  Hawkins,  on  De- 
cember 27,  1889,  and  the  other  executed  by  appellant  to 
said  Eliza  Planck,  on  the  same  day,  for  $49,  both  due 
five  years  thereafter. 

The  defendants  were  defaulted,  which  default  was  set 
aside  as  to  defendant  Hawkins,  and  judgment  was 
rendered  against  the  defendant  Eliza  Planck  on  such  de- 
fault, canceling  her  note. 

On  the  application  of  the  defendant  Hawkins,  the 
venue  was  changed  to  the  Grant  Circuit  Court. 

Jn  the  latter  court,  the  appellant  filed  an  amended  com- 
plaint making  the  appellee,  Hawkins,  the  sole  defendant 
therein,  seeking  the  cancellation  of  his  note  above  de- 
scribed .  The  issues  formed  upon  the  complaint  by  appel- 
lee's  answer  of  general  denial  were  submitted  to  and  tried 
by  the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  for  the  defendant,  the  appellee,  over  appel- 
lant's motion  for  a  new  trial. 

That  ruling  is  complained  of  by  appellant  as  error  in 
his  assignment  of  error. 

The  evidence  shows  that  the  appellant  had  purchased 
a  certain  forty  acres  of  land  in  Huntington  county  and 
had  been  in  possession  of  it  for  many  years.  His  title 
had  been  derived  through  conveyances  from  the  heirs 
and  widow  of  one  James  Hawkins,  deceased,  who  had 
died  seized  of  said  land  in  the  year  1850,  leaving  as  his 
heirs  his  said  widow  and  several  children,  among  whom 
was  the  appellee.  The  appellant,  desiring  to  make  a  loan 
by  mortgaging  said  land  as  security  therefor,  found,  as 
the  abstracters  and  others  concerned  supposed,  a  defect 
in  his  chain  of  title,  which  was  an  obstacle  in  appel- 
lant's way  in  obtaining  said  loan.     It  was  supposed  by 
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the  abstracters,  and  the  others  concerned  in  negotiating 
said  loan,  that  some  of  the  heirs  of  said  James  Hawkins, 
deceased,  among  whom  was  appellee,  had  some  interest 
in  said  real  estate.  Appellant  applied  to  appellee  to 
make  to  appellant  a  quit  claim  deed  of  conveyance  of  all 
his  interest  in  said  land  so  as  to  enable  him  to  make 
such  loan.  There  was  evidence  from  which  the  court 
was  justified  in  finding  that  appellee  told  appellant  that 
he  had  no  interest  in  said  land;  that  he  had  theretofore 
conveyed  it  to  one  of  appellant's  remote  grantors,  but 
the  appellant,  continuing  to  insist  on  the  deed  and  offer- 
ing him  $50  if  he  and  his  wife  would  go  to  Marion, 
about  seven  miles,  and  execute  the  deed,  he  accepted  the 
offer,  went  with  his  wife  to  Marion  and  executed  the 
quit  claim  deed,  for  which  appellant  executed  to  him 
the  note  in  question. 

Afterwards  appellant  claims  to  have  discovered  that 
the  appellee  had  in  fact  no  interest  in  said  land,  and  a 
large  amount  of  evidence  of  deeds  and  conveyances  was 
introduced  to  prove  that  the  appellant  already  had  good 
title  to  the  land  and  that  appellee  had  no  such  interest. 
Among  the  matters  discovered  was  the  deed  of  convey- 
ance of  appellee  of  all  his  interest  therein  to  one  of  ap- 
pellant's remote  grantors,  which  had  not  been  recorded. 
And  thereby  it  is  contended  by  appellant  that  the  note 
in  question  was  shown  to  be  totally  without  considera- 
tion. 

We  do  not  deem  it  necessary  to  examine  the  long  and 
complicated  chain  of  title  to  determine  the  question 
whether  appellee  had  any  interest  in  the  land  to  convey 
when  he  and  his  wife  executed  their  quit  claim  deed  thereto. 
It  is  sufficient  to  say  that  ''it  is  well  settled  that  in  the 
absence  of  covenants  of  warranty,  or  for  title  or  proof  of 
fraud,  a  failure  of  title  is  no  defense  to  an  action  for  the 
purchase-money  of  real  estate.     Siratton  v.  Kennard,  74 
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Ind.  302;  Laughery  v.  McLean,  14  Ind.  106;  Caririghi 
V.  BriggSy  41  Ind.  184;  Inhalfitants  of  BarkhaTnsied  v. 
Case,  5  Conn.  528;  Shuler  v.  Hardin,  Admr.,  25  Ind. 
386.'' 

If  such  failure  of  title  is  no  defense,  then  it  does  not 
amount  to  a  failure  of  consideration  for  the  note  exe- 
cuted  to  procure  the  conveyance. 

Where  a  party  voluntarily  and  without  fraud  or  de- 
ception enters  into  a  contract  and  receives  all  he  con- 
tracted for,  he  can  not  be  relieved  on  the  ground  of  in- 
adequacy or  want  of  consideration.  Neidefer  v.  Chastain, 
71  Ind.  363;  Baker  v.  Roberts,  14  Ind.  552;  Wolford  v. 
Powers,  Admx.,  85 Ind.  294;  Hardesty  v.  Smith,  3  Ind.  39.  \ 

In  the  latter  case,  it  was  said,  on  p.  41,  that  ''The 
consideration  agreed  upon  may  indefinitely  exceed  the 
value  of  the  thing  for  which  it  is  promised,  and  still  the 
bargain  stand.  The  doing  of  an  act  by  one  at  the  re- 
quest of  another,  which  may  be  a  detriment  or  incon- 
venience, however  slight,  to  the  party  doing  it,  or  may 
be  a  benefit,  however  slight,  to  the  party  at  whose  re- 
quest it  is  performed,  is  a  legal  consideration  for  a  prom- 
ise by  such  requesting  party." 

The  evidence  on  behalf  of  the  appellee  was  sufl&cient 
to  warrant  the  trial  court  in  finding  that  there  was  a  suf- 
ficient consideration  to  support  the  note  under  either  one 
of  the  legal  propositions  above  announced,  even  though 
appellee  had  no  interest  in  the  real  estate  quitclaimed. 

We  are  not  authorized  to  weigh  the  evidence,  but  can 
go  no  farther  in  that  direction  than  to  determine  whether 
that  part  of  it  which  tends  to  support  the  verdict  or  find- 
ing is  legally  sufficient  to  do  so,  when  considered  alone. 
We  think  it  amply  sufficient,  and  that  the  trial  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed."^ 

Filed  May  27,  1896. 
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contemplates  a  sam  sufficient  to  insure  an  efficient  preparation  and 
a  fair  trial,  and  what  is  sufficient  to  obtain  these  results  the  court, 
under  all  the  facts  and  circumstances  in  each  particular  case,  must 
determine. 

8amb. — **Suit  Jfoney." — Abuse  of  Discretion. — Beview  on  Appeal, — If 
the  trial  court  abuses  or  unduly  exercises  the  powers  granted  to  it 
by  this  statute,  the  appellate  tribunal  will  review  and  correct  the 
wrong  done,  but  before  the  appellate  tribunal  will  be  justified  in 
interfering  with  the  court's  order  in  such  cases,  the  complaining 
party  must  affirmatively  show  that  there  was  an  abuse  of  this  dis- 
cretion, and  that  the  same  was  prejudicial  to  the  appealing  party. 

Same. — *^Suit  Money. ^* — When  Alloioance  May  Be  Made.— The  trial 
court  may,  on  proper  showing,  make  additional  allowances  during 
the  progress  of  the  action,  and  may  make  an  allowance  and  require 
the  payment  thereof  either  before  or  after  the  expenses  are  in- 
curred. 

Baxe. — ^'Pending  Petition  for  Divorce." — Statute  Construed, — Allow- 
ance.— The  words,  "pending  a  petition  for  a  divorce,"  as  used  in 
the  statute,  must  be  construed  to  mean  that  period  of  time  inter- 
vening between  the  commencement  of  the  action  and  the  rendition 
of  the  final  judgment  'b}'  the  trial  court. 

Same. — Vacating  Judgment  and  Afterwards  Entertaining  Petition  for 
Allowance. — Where  the  court  has  vacated  the  final  judgment  and 
ordered  that  the  cause  stand  upon  the  finding  announced  until  the 
further  order  of  the  court,  the  proceedings  are  in  the  same  status  as 
though  the  judgment  had  not  been  rendered,  and  the  petition  is 
still  pending,  and  the  court  has  the  power  to  entertain  a  petition 
for  allowance  and  hear  and  determine  the  same. 

From  the  LaGrange  Circuit  Court. 

Ferrall  &  Hanan  and  Drake  &  Merriit,  for  appellant. 
0.  L.  Ballon  and  A.  Ellison,  for  appellee. 

Jordan,  J.-^Thi8  is  an  appeal  from  an  interlocutory- 
order  entered  in  the  trial  court  against  appellant,  re- 
quiring him  to  pay  into  court  the  sum  of  $255.40,  al- 
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lowed  to  appellee  for  her  use  in  defraying  her  expenses, 
including  attorney's  fees  incurred  in  the  prosecution  of 
an  action  for  a  divorce  against  appellant. 

The  appellant  has  assigned  errors  upon  the  action  of 
the  court  in  refusing  to  strike  out  appellee's  application 
for  said  allowance,  and  in  overruling  his  motion  to  set 
aside  the  order  allowing  appellee  said  sum  of  money. 

In  behalf  of  appellee,  cross-errors  have  been  assigned 
by  her  counsel,  whereby  it  is  sought  to  have  this  court  re- 
view certain  decisions  adverse  to  appellee  made  by  the 
lower  court  in  the  main  action. 

The  record  discloses  the  following  facts,  which  are  all 
that  we  deem  necessary  to  state,  relative  to  the  principal 
questions  involved  in  this  appeal:  On  May  2,  1893,  ap- 
pellee filed  her  complaint  for  a  divorce,  upon  the  alleged 
cause  of  extreme  cruel  treatment  by  appellant.  She  then 
made  an  application  to  the  court  under  section  1042,  R. 
S.  1881,  and  section  1054,  R.  S.  1894,  for  an  order  for 
an  allowance  of  money  ''to  insure  her  an  efficient  prepa- 
ration of  her  case,  and  a  fair  and  impartial  trial  thereof . " 
This  application  was  supported  by  affidavits  showing, 
among  other  things,  that  she  was  destitute  of  means  to 
prosecute  her  action,  and  to  support  herself  and  children 
during  its  pendency.  It  also  was  made  to  appear  that 
the  appellant  was  preparing  to  make  a  vigorous  defense 
to  the  action;  that  he  had  employed  four  able  and  em- 
inent attorneys  to  manage  his  said  defense,  and  that  ap« 
pellant  would,  upon  the  trial,  make  an  effort  to  assail  the 
character  of  appellee  for  chastity,  and  that  it  would  be 
necessary  for  her  to  have  in  attendance  at  the  trial  a 
large  number  of  witnesses.  Appellant  appeared  and  re- 
sisted this  application,  and  filed  counter  affidavits. 

It  was  further  made  to  appear,  from  affidavits  filed 
and  considered  by  the  court,  that  appellant  was  a  maa 
of  considerable  means,  the  owner  of  property,  real  and 
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personal,  ranging  in  value  from  $13,000  to  $20,000,  and 
that  he  was  engaged  in  a  prosperous  business.  Upon 
the  showing  made,  the  court  ordered  the  appellant  to  pay 
into  court  $300.  The  trial  of  the  cause  was  postponed 
to  the  September  term  of  court,  at  which  term,  upon 
the  issues  being  joined  in  the  case,  appellee  made  appli- 
cation for  another  allowance.  In  her  affidavit  filed  in 
support  of  this  application,  it  was  stated  that  appellant 
sought  and  necessitated  the  continuance  of  the  case 
over  from  the  April  to  the  September  term  of  the  court; 
that  during  the  vacation  she  was  compelled  to  resort  to 
legal  proceedings  and  procure  an  order  of  court  to  obtain 
her  clothing  held  by  appellant,  and  also  an  order  rela- 
tive to  the  disposition  of  the  children  of  said  parties, 
and  further,  that  a  large  number  of  witnesses  had  been 
subpoenaed  in  the  case,  and  that  she  would  have  to  pay 
her  board  during  the  trial,  and  that  she  had  no  means 
or  property  of  [her  own.  Thereupon  the  court  made  an 
additional  allowance  of  $150.  Subsequent  to  this,  during 
the  trial,  and  after  the  same  had  been  in  progress  for 
several  days,  appellee  again  applied  for  an  additional 
allowance.  In  this  application  she  represented  to  the 
court  that  the  money  theretofore  allowed  had  been  ex- 
hausted and  the  manner  in  which  the  same  had  been 
expended  was  set  forth  therein.  Upon  this  application 
and  showing  the  court  made  another  allowance  of  $150. 
The  trial  began  on  the  7th  day  of  September,  1893,  and 
continued  from  day  to  day  until  the  22d  day  of  that 
month.  The  cause  was  on  that  day,  after  the  argument 
of  counsel,  finally  submitted  to  the  court;  and  it  ap- 
pears from  the  entry  in  the  order-book  that  the  court, 
at  the  close  of  the  argument,  made  a  finding  against 
appellee,  and  refused  to  grant  a  divorce,  and  rendered 
judgment  for  cost  in  favor  of  appellant. 
Vol.  141—24 
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Thereupon  appellee,  on  September  25,  1893,  being 
the  19th  judicial  day  of  the  September  term,  moved  the 
court  to  set  aside  its  judgment,  and  also  filed  an  appli- 
cation for  an  additional  allowance.  The  court  overruled 
her  motion  to  set  aside  the  judgment,  and  she  excepted. 
Appellant  then  moved  the  court  to  strike  out  appellee's 
application  for  an  allowance,  which  was  overruled  and 
he  excepted. 

On  the  next  following  judicial  day  of  said  term,  ap- 
pellee renewed  her  motion  to  have  the  ijudgment  there- 
tofore rendered  set  aside,  and  filed  affidavits  in  support 
of  the  said  motion,  and  in  support  of  her  claim  for  an 
additional  allowance. 

The  court  sustained  this  last  [motion,  and  vacated  the 
judgment,  and  ordered  that  the  cause  stand  upon  the 
finding  for  the  defendant  until  the  further  order  of  the 
court,  and  then  proceeded  to  hear  appellee's  application 
for  the  last  additional  allowance  upon  the  affidavits  and 
evidence  before  it,  and  upon  said  hearing  awarded  ap- 
pellee $255.40,  and  ordered  that  the  same  be  paid  appel- 
lee by  appellant  within  ten  days,  and  to  be  in  full  for 
her  attorney's  fees,  and  expenses.  To  this  order  appel- 
lant excepted,  and  moved  to  set  the  same  aside,  which 
motion  was  overruled  and  an  exception  reserved,  appeal 
was  prayed,  bond  filed,  also  bills  of  exceptions  bring- 
ing into  the  record  the  several  affidavits  and  orders  of 
court.  After  making  this  last  order  for  the  allowance 
in  question,  and  after  the  appellee  had  filed  her  motion 
for  a  new  trial,  and  before  any  action  had  been  taken 
thereon,  the  court  rendered  judgment  upon  its  finding, 
denying  the  prayer  of  appellee  for  a  divorce,  and  in 
favor  of  appellant  for  cost.  It  is  the  order  of  the  court 
making  this  last  allowance  for  $255.40  of  which  appel- 
lant complains,  and  which  order  he  seeks  to  have  re- 
versed in  this  court.     The  contentions  of  the  learned 
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counsel  for  appellant,  briefly  stated,  are  that  in  view  of 
the  facts  that  the  court  having  found  that  appellee's 
allegations  for  a  divorce  were  not  sustained,  and  having 
rendered  a  judgment  against  her,  denying  the  same,  in 
the  first  instance,  it  had  no  power  nor  right  thereafter  to 
make  an  order  for  an  additional  allowance,  and  that  the 
court  erred  in  setting  aside  its  judgment  over  appellant's 
objections,  and  then  hearing  the  application  for  the 
allowance,  and  in  awarding  the  same  to  appellee,  and  in 
ordering  it  to  be  paid.  That  the  court  having  from 
time  to  time  during  the  pendency  of  the  action  allowed 
sums  aggregating  $600,  which  as  he  contends  were  suffi- 
cient to  insure  an  efficient  preparation  and  a  fair  trial, 
therefore  the  power  of  the  court,  under  the  lirst 
clause  of  section  1442,  supra,  had  terminated;  and  by 
reason  of  the  fact  that  the  wife  was  the  complaining 
and  unsuccessful  party  in  the  divorce  proceedings,  the 
court  was  vested  with  no  power  to  make  the  allowance 
under  the  second  clause  of  this  section. 

In  behalf  of  appellee,  her  learned  counsel  contend 
and  say  that  they  do  not  claim  that  the  court  attempted 
to  exercise  any  power  granted  by  the  second  clause  of 
the  section  last  cited;  that  all  of  the  orders  for  allow- 
ances, including  the  one  from  which  this  appeal  is 
prosecuted,  were  made*by  the  court  by  virtue  of  the  dis- 
cretionary power  granted  to  it  under  and  by  the  first 
clause  of  this  section .  Their  contentions  are  that  the  court 
had  the  right  and  the  power,  under  the  law,  to  make 
from  time  to  time  during  the  pendency  of  the  action, 
upon  a  proper  showing,  such  allowance  of  money  as 
would  insure  an  efficient  preparation  of  her  case,  and  a 
fair  and  impartial  trial  thereof;  that  the  court  in  the  ex- 
ercise of  its  discretionary  power  did  pursue  this  course 
upon  a  proper  showing  by  appellee,  and  accounting  by 
her  for  the  expenditure  of  the  partial  allowances;  that 
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as  shown  by  the  affidavit  of  O.  L.  Ballou,  the  judge 
stated  during  the  trial,  when  ruling  upon  an  applicatioa 
for  an  allowance,  that  in  the  end  he  would  make  such 
an  allowance  as  would  enable  appellee  to  prepare  the 
case  and  have  an  impartial  trial;  that  before  appellee 
had  made  the  last  application,  the  court*  through  inad- 
vertence rendered  judgment,  but  upon  motion  and  proper 
showing  of  the  facts  the  court  set  aside  this  judgment, 
and  thereby  the  petition  was  left  still  pending  in  court 
within  the  meaning  of  the  section  of  the  statute  in  ques- 
tion, and  that  hence  the  court  had  the  power  and  right 
to  make  the  order  in  controversy.  It  is  further  insisted 
that  as  the  proceedings  were  still  in  fieri  when  the  judg- 
ment was  vacated,  the  court  possessed  the  power  to 
change  or  set  aside  the  judgment  at  any  time  during  the 
term,  and  that  under  the  facts  the  court  did  not  err  in 
doing  so. 

The  affidavit  of  Ballou,  filed  in  support  of  the  motion 
to  set  aside  the  judgment,  sets  forth  the  following  facts: 

'*Otis  L.  Ballou,  being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  for  the  plaintiff  in  this  cause;  that  he 
has  acted  as  one  of  her  counsel  from  the  beginning  of 
the  case  until  the  close  of  the  argument  on  last  Thurs- 
day evening,  and  when  the  court  announced  its  finding 
in  the  case  he  notified  the  court  tlAt  the  plaintiff  would 
make  some  motions  in  the  case,  and  understood  the  court 
to  state,  in  answer,  that  there  would  be  an  opportunity 
to  do  so;  that  the  court  announced  its  finding  and  at 
once  the  court  adjourned,  and  affiant  says  that  he  was 
surprised  to  find  on  the  following  morning,  at  the  time 
of  calling  court,  that  a  judgment  had  been  entered  in 
the  case  and  a  record  made  thereof;  that  on  the  Saturday 
previous  the  court,  at  the  time  of  making  an  allowance 
to  the  plaintiff,  ruled  that  he  would  make  an  order  for 
an  allowance  to  the  plaintiff,  in  any  event  of  this  suit,  for 
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a  sum  equal  in  amount  to  the  expenditure  made  by  the 
defendant  in  the  employment  of  attorneys  and  the  serv- 
ices of  expert  medical  witnesses;  that  in  fact  the  law  gave 
the  plaintiff  as  much  means  with  which  to  prosecute  her 
cause  as  the  defendant  properly  used  in  making  his  de- 
fense; that  with  knowledge  of  said  ruling  by  the  court, 
and  knowing  the  expenditure  necessarily  and  properly 
made  by  the  plaintiff  in  the  prosecution  of  her  cause,  he 
made  said  announcement  to  the  court  of  the  intentions 
of  the  plaintiff  to  make  some  motions  in  the  case  so  that 
judgment  of  the  court  would  be  withheld  and  not  entered 
of  record  until  she  had  an  opportunity  to  do  so,  and  un- 
derstood from  what  the  court  said  at  the  time,  and  under 
the  practice  of  the  court  in  other  cases,  that  the  plaintiff 
would  be  entitled  to  make  motions  in  the  case  before  the 
rendition  of  judgment.'* 

It  is  evident  that  if  the  action  of  the  court  below  in 
making  the  order  and  in  awarding  the  allowance  com- 
plained of  can  be  sustained,  it  must  be  held  that  the 
court  was  exercising  the  discretionary  power  granted  to 
it  by  the  first  clause  of  section  1042, R.  S.  1881,  and  1054, 
R.  S.  1894,  supra,  which  reads  as  follows:  ''Pending  a 
petition  for  divorce  the  court  or  the  judge  thereof  in  vaca- 
tion may  make  *  *  *  "  such  orders  relative  to  the  ex- 
penses of  such  suit  as  will  insure  to  the  ''wife  an  efficient 
preparation  of  her  case  and  a  fair  an  impartial  trial 
thereof." 

The  determination  of  the  questions  presented  and  in- 
volved in  the  appeal  requires  an  interpretation  of  the 
above  clause.  This  provision  of  the  statute  invests  the 
court  with  discretionary  powers  in  an  action  for  a  di- 
vorce in  making  interlocutory  orders  during  the  pen- 
dency of  the  action  against  the  husband  in  favor  of  the 
wife  for  a  temporary  allowance  of  what  is  generally  de- 
nominated in  law  as  "suit  money."     The  object  and 
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purpose  of  the  statute  in  question  in  authorizing  the 
court  to  compel  the  husband  to  pay  the  wife  this  money, 
in  the  event  he  is  shown  to  have  the  means  or  ability  to 
do  so,  appear  to  be  twofold  : 

1st.  That  thereby  she  may  be  insured  an  efficient  prep- 
aration of  her  case  for  trial. 

2d.  To  insure  her  a  fair  and  impartial  trial  of  the 
issues  involved. 

Natural  justice  and  the  policy  of  the  law  alike  demand 
that  in  actions  between  husband  and  wife  for  a  divorce, 
the  latter,  who  by  reason  of  her  sex  and  experience 
in  life  is  generally  the  weaker  and  more  helpless  party 
in  the  contest,  shall  have  equal  facilities  with  the  hus* 
band  for  presenting  to  the  court  her  side  of  the  cause. 
Therefore,  in  the  event  it  is  shown  that  she  is  without 
the  necessary  means  to  prepare  for  and  secure  a  fair  trial 
in  the  action,  while  upon  the  other  side  the  husband  is 
possessed  of  sufficient  means  or  property  to  supply  this 
need  of  the  wife,  the  law,  through  the  agency  of  the 
court,  compels  him  to  furnish  to  her  such  an  amount  as 
at  least  in  that  respect  will  render  her  his  equal  in  the 
suit.  See  Bishop  Marriage  and  Divorce,  volume  2,  sec- 
tion 387, 

This  is  a  wise  and  humane  provision  of  the  law,  and 
upon  the  trial  court  is  enjoined  the  duty  to  carefully 
and  properly  exercise  the  discretionary  powers  thereby 
granted. 

The  law  does  not  contemplate  that  the  husband  shall 
be  oppressed  by  the  allowance,  neither  does  it  intend 
that  where  his  means  are  ample  the  court  shall 
weigh  the  amount  awarded  in  ''the  scales  of  an  apothe- 
cary.'* The  statute  means  and  intends  a  sum  sufficient 
to  insure  an  efficient  preparation  and  a  fair  trial.  And 
what  is  sufficient  for  the  wife  to  obtain  these  results  the 
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court,  under  all  the  facts  and  circumstances  in  each  par- 
ticular case,  must  determine. 

If  the  trial  court  abuses  or  unduly  exercises  the  powers 
granted  to  it  by  this  statute,  this  court  on  appeal  will  re- 
view and  correct  the  wrong  or  injury  done.  But  before 
we  are  justified  in  interfering  with  the  court's  order  in 
such  cases,  the  complaining  party  must  affirmatively  show 
that  there  was  an  abuse  of  this  discretion,  and  that  the 
same  was  prejudicial  to  the  party  appealing.  The  court 
below  was  justified,  upon  a  proper  showing,  if  it  became 
necessary,  to  make  additional  allowances  during  the 
progress  of  the  action. 

In  Hedrick  v.  Hedriek,  28  Ind.  291,  this  court,  on  page 
293  of  the  opinion,  said:  *'It  was  in  the  power  of  the 
court  to  compel  the  husband  to  pay  to  the  wife  during 
the  progress  of  the  cause  such  sums  as  were  necessary 
ior  her  defense." 

It  is  in  the  power  of  the  court,  under  the  clause  cited, 
to  make  the  allowance  and  require  the  payment  thereof, 
either  before  or  after  the  expenses  are  incurred.  See 
Courtney  v.  Courtney,  4  Ind.  App.  221. 

The  appellant  contends  that  the  court  erred  in  setting 
aside  the  judgment  over  his  objections.  But  as  the  pro- 
ceedings were  yet  in  fieri,  if  the  court  was  satisfied  from 
the  facts  set  forth  in  the  affidavit  of  Ballou,  that  it  had 
inadvertently  rendered  its  final  judgment,  it  had  full 
power  to  vacate  the  same.  Burnside  v.  Ennis,  43  Ind. 
411;  Chicago,  etc,  R.  W.  Co.  v.  Johnston,  89  Ind.  88. 

Having  this  power,  we  can  not  hold,  under  the  facts 
and  circumstances,  that  the  court  erred  in  exercising  it. 
Was  the  order  of  the  court  in  controversy  made  during 
the  pending  of  the  petition  within  the  meaning  of  the 
letter  and  the  spirit  of  the  statute?  The  words  'Spending  a 
petition  for  a  divorce,"  as  employed  in  the  statute,  must 
be  construed  to  mean  that  period  of  time  intervening  be- 
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tween  the  commencement  of  the  action  and  the  rendition 
of  the  final  judgment  by  the  lower  court.  Therefore, 
after  the  court  had  vacated  the  judgment  given  in  the 
first  instance  and  ordered  that  the  cause  stand  upon  the 
finding  announced  until  the  further  order  of  the  court, 
the  proceedings  were  then  in  the  same  status  as  though 
the  judgment  had  not  been  rendered,  and  the  petition 
was  therefore  still  pending,  and  the  court  was  authorized 
to  entertain  the  appellee's  application  for  the  allowance 
and  to  hear  and  determine  the  same.  The  evidence  is 
not  before  us  and  we  are  not  in  a  position  to  judge  of 
the  character  of  the  contest  in  the  lower  court,  consider- 
ing, however,  all  of  the  facts  as  they  appear,  which  go  to 
establish  the  financial  standing  of  the  appellant  and  the 
destitute  condition  of  the  appellee  as  to  property  or 
means^  the  eminent  and  able  counsel  employed  pro  and 
con  in  the  cause,  the  length  of  the  trial,  etc.,  all  of 
which  were  matters,  at  least,  that  the  court  might  prop- 
erly consider  in  awarding  an  allowance  to  the  wife  for 
expenses,  we  can  not  hold  that  there  was  an  abuse  of 
discretion  by  the  court  in  awarding  the  several  sums  to  the 
wife  from  time  to  time  during  the  progress  of  the  action. 

While  it  is  true  that  the  court  had,  at  the  time  the  or- 
der for  the  last  allowance  was  made,  found  against  the 
appellee,  upon  her  petition  for  divorce,  still  that  did  not 
deprive  the  court  of  the  power  or  right  to  make  the  al- 
lowance in  controversy  for  the  wife's  expenses,  including 
her  attorney's  fees  incurred  pending  the  action.  As  the 
order  must  be  aflSrmed,  we  do  not  deem  it  necessary  to 
consider  the  questions  arising  out  of  the  rulings  of  the 
court  in  the  main  action  which  appellee  seeks  to  present 
by  her  cross-assignment  of  errors. 

Finding  no  available  error  in  the  record,  the  order  is 
affirmed  at  appellant's  cost. 

Filed  May  27,  1895. 
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No.  17,381. 

Belshaw  et  al.  V,  Chitwood  et  al. 

Special  Finding. — Legal  Conclusion. —  Ultimate  Fact. — Intention.— 
Bevocation  of  Will. — In  an  action  to  set  aside  the  probate  of  a  will 
on  the  ground  that  the  will  had  been  revoked,  a  special  finding  that 
there  was  no  intention  to  substitute  a  subsequent  grant  to  the  legatee 
for  the  full  devise,  is  not  a  legal  conclusion,  but  is  the  statement  of 
a  fact,  the  nonexistence  of  an  intention. 

&AMB. — Intention. — An  Ultimate  Fact. — ^The  presence  or  absence  of  in- 
tention, a  mental  state,  is  impossible  of  statement  except  as  an  ulti- 
mate fact,  unless  the  jury  violate  the  rule  that  the  evidence  should 
not  be  stated  in  the  special  verdict. 

8amk. — Failure  to  Find  Fact  Essential  to  Becovery. — The  failure  to  find 
a  fact  essential  to  a  recovery  by  plaintiff,  is  equivalent  to  a  finding 
that  such  fact  does  not  exist. 

Will. — Bevocation ^  Manner  of. — A  declaration  of  an  intention,  by  a 
testator,  never  thereafter  carried  into  effect,  to  make  certain  con- 
veyances and  then  destroy  the  will,  is  not  sufficient  to  constitute  a 
revocation.  See  sections  2729,  2736,  R.  S.  1894,  for  manner  of  re- 
voking a  will. 

From  the  Lake  Circuit  Court. 

T.  J.  Wood,  for  appellants. 

E.  D.  Crumpacker  and  T.  S.  Fancher,  for  appellees. 

Hackney,  J. — In  this  case  the  appellants  unsuccess- 
.fully  contested  the  last  will  of  Harriet  Belshaw,  who  was 
the  mother  of  the  principal  contestants. 

The  jury  rendered  a  special  verdict,  finding  that  on  the 
17th  day  of  October,  1887,  the  said  Harriet  executed  her 
said  will,  first  providing  for  her  debts  and  funeral  ex- 
penses, and  then  devising  and  bequeathing  to  her  daugh- 
ter, Florence  Belshaw,  by  the  language  of  the  will,  *'all 
the  balance  and  residue  of  my  estate,  real,  personal  or 
mixed,  to  have  absolutely'*;  that  after  the  execution  of 
said  will  she  retained  the  same  in  her  possession  and 
control,  as  executed,  until  her  death  on  the  28th  day  of 
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February,  1893;  that  on  the  12th  day  of  October,  1891, 
she  executed  to  her  daughter,  Florence  Chitwood,  a  deed 
conveying  twenty-eight  and  one-half  acres  of  land  held 
by  her  at  the  time  of  the  making  of  said  will. 

It  is  found  that  the  consideration  stated  in  said  deed 
for  the  execution  thereof  was  natural  love  and  a£Fection, 
and  in  compensation  for  services  rendered;  that  said 
deed  was  duly  recorded  in  October,  1891;  ''that  a  few 
days  before  she  executed  said  deed  to  said  Florence,  said 
Harriet  Belshaw  declared  to  the  plaintiffs  Lucy  Hayden 
and  Sherman  Hayden,  and  to  said  Florence  Chitwood, 
that  she  (Harriet)  would  convey  said  land  to  said  Flor- 
ence, and  also  convey  a  certain  tract  to  said  Lucy  Hay- 
den and  another  tract  to  William  E.  Belshaw,  and,  after 
making  such  conveyances,  she  would  burn  and  destroy 
said  will;"  that  she  executed  said  deed  to  Florence,  but 
failed  to  execute  said  deeds  to  William  and  Lucy,  and 
never  destroyed  or  mutilated  said  will,  and  never  again 
expressed  an  intention  to  do  so.  ''That  said  will  was 
not  referred  to  in  said  deed  of  conveyance,  nor  did  said 
Harriet  Belshaw  sign  or  execute  any  other  will  or  instru- 
ment in  writing,  whereby  said  will  was  referred  to  in 
any  manner;  *  *  *  that  the  conveyance,"  so  made, 
"was  not  intended  by  the  said  Harriet  Belshaw  to  be  in 
full  satisfaction  of  the  legacies  and  bequests  to  said  Flor- 
ence Chitwood  contained  in  said  will."  At  her  death 
she  owned  over  one  hundred  acres  of  land  and  a  small 
amount  of  personal  property.  The  will  was  subsequently 
admitted  to  probate. 

Many  objections  are  urged  to  the  sufficiency  of  the 
facts  found,  and  it  is  insisted,  that  the  verdict  contains 
conclusions  of  law.  It  is  conceded  that  conclusions  of 
law  found  do  not  vitiate  a  verdict,  and  that  all  such 
should  be  disregarded  and  only  the  facts  found  should 
be  considered.     Before  considering  objections  to  the  ver- 
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clict,  it  is  important  to  ascertain  the  scope  and  theory  of 
the  action,  and  by  reference  to  the  complaint  we  find  that 
its  allegations  afiGirm  the  execution  and  probate  of  the 
will  and  deny  the  force  and  effect  thereof  by  claiming  its 
revocation  after  execution  and  before  probate. 

The  revocation  is  alleged  to  have  occurred  some  two 
years  before  the  death  of  the  testatrix,  and  to  have  con- 
sisted in  an  agreement  between  the  testatrix  and  Florence 
Chitwood,  by  which  said  Florence  was  to  surrender  all 
of  her  rights  under  said  will,  and  the  same  should  be 
of  no  force,  upon  the  execution  to  her  of  a  warranty 
deed  for  certain  real  estate;  that  said  deed  was  executed, 
and  the  will  was  held  by  said  Florence  for  destruction. 
The  prayer  is  for  the  setting  aside  of  the  probate.  The 
only  answer  was  in  general  denial. 

The  appellants  moved  to  set  aside  the  verdict  as  in- 
definite;  also  for  judgment  in  their  favor  upon  the  verdict, 
and  also  for  a  new  trial,  each  and  all  of  which  motions 
were  overruled,  and  such  rulings  are  assigned,  in  this 
court,  as  errors. 

The  due  execution  of  the  will  was  not  an  issue,  nor 
was  the  regularity  of  the  probate  questioned .  The  essence 
of  the  issue  was  the  revocation  of  the  will.  Disregard- 
ing the  facts  and  conclusions  of  law,  if  such  there  be, 
having  reference  to  the  due  execution  and  regularity  of 
the  probate  of  the  will  there  remains  not  only  such  facts, 
in  our  judgrnent,  as  constitute  a  definite  verdict,  but 
such  as  precluded  a  recovery  by  the  appellants,  and  im- 
peratively required  a  judgment  for  the  appellees.  Most 
of  the  numerous  objections  presented  have  reference  to 
the  execution  of  the  will,  and,  as  it  was  the  theory  of  the 
complaint  that  the  will,  duly  executed,  had  been  legally 
revoked,  the  verdict  must  be  read  with  reference  to  that 
single  issue,  and  a  verdict  that  covers  the  issue  is  sufii- 
cient.     NaVl  Bank^  etc.y   v.  Second  NaVl  Bank,  etc.,  69 
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Ind.  479;  Conner  v.  Citizens  St.  R.  W.  Co.,  105  Ind, 
62. 

Are  facts  found  upon  which  to  determine  the  issue  of 
the  revocation  of  the  will?  It  is  not  claimed  that  the 
mere  execution  of  a  deed  to  a  devisee,  of  a  part  of  the 
land  devised,  will  work  a  revocation  of  the  will.  Here 
it  is  found  that  the  deed  was  supported  by  a  valuable 
consideration,  and  it  is  certainly  not  indicative  of  an 
intention  to  revoke  a  devise,  which  in  its  nature  only 
takes  effect  upon  the  death  of  the  testatrix,  that  the  tes- 
tatrix, for  a  consideration,  parted  with  a  fraction  of  the 
land  covered  by  the  devise,  and  permitted  the  devisee  to 
enjoy  the  same  before  the  will  became  effective.  It  is 
expressly  found  that  in  the  execution  of  the  deed  there 
was  no  intention  to  substitute  the  grant  for  the  full 
devise.  This  part  of  the  finding,  quoted  above,  is  ob- 
jected to  as  a  legal  conclusion.  We  do  not  so  regard  it. 
It  is  but  the  statement  of  a  fact,  the  nonexistence  of  an 
intention.  The  presence  or  absence  of  intention,  a 
mental  conclusion,  is  impossible  of  statement  except  a& 
an  ultimate  fact,  unless  the  jury  violate  the  rule  that 
evidence  should  not  be  stated  in  the  special  verdict,  and 
in  that  contingency  the  court  would  be  required  to  draw 
the  ultimate  conclusion  which  is,  in  most  instances,  for- 
bidden. By  no  line  of  reasoning  could  we  conclude  that 
the  finding  was  a  legal  conclusion. 

It  is  found  that  no  written  revocation  or  intention  to 
revoke  was  ever  executed  by  Mrs.  Belshaw,  but  it  ia 
found  that  she  once  declared  an  intention,  never  there- 
after carried  into  effect,  to  make  certain  conveyances 
and  then  to  destroy  her  will.  That  these  facts  are  insuf- 
ficient to  constitute  a  revocation  is  established  by  refer- 
ence to  the  statute.  R.  S.  1894,  sections  2729,  2736  (R. 
S.  1881,  sections  2559,  2556). 

The  first  of  these  sections  provides  that  "no  will  in. 
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writing,  nor  any  part  thereof,  except  as  in  this  act  pro- 
vided, shall  be  revoked,  unless  the  testator,  or  some 
other  person  in  his  presence  and  by  his  direction,  with 
intent  to  revoke,  shall  destroy  or  mutilate  the  same;  or 
such  testator  shall  execute  other  writing  for  that  pur- 
pose, signed,  subscribed  and  attested  as  required  in  the 
preceding  section.*' 

By  the  second  of  these  sections  it  is  further  provided 
that  "a  conveyance,  settlement,  deed  or  other  act  of  a 
testator,  by  which  his  estate  or  interest  in  property  pre- 
viously devised  by  him  shall  be  altered  but  not  wholly 
divested,  shall  not  be  deemed  a  revocation  of  such  de- 
vise, but  the  same  shall  pass  to  the  devisee,"  etc. 

The  oral  statement  of  the  testatrix,  found  by  the  jury 
and  quoted  by  us,  of  an  intention  to  convey,  is  not  only 
far  short  of  the  requirements  of  the  statute,  but  does  not 
establish  the  agreement  between  Mrs.  Chitwood  and  the 
testatrix  that  the  conveyance  should  be  in  full  of  all 
rights  which  the  forme;*  might  have  under  the  will.  We 
do  not  intimate  that  such  an  agreement,  if  proven, 
would  have  been  sufficient  under  the  provisions  of  the 
statute  above  quoted.  The  finding  that  the  testatrix  re- 
tained the  will  until  her  death,  in  the  condition  in  which 
it  was  executed,  not  only  fails  to  support  the  allegation 
that  the  will  was  entrusted  to  Mrs.  Chitwood  for  destruc- 
tion, but  most  clearly  refutes  that  allegation.  That  the 
verdict  does  not  find  any  fact  essential  to  a  recovery  by 
the  appellants  is  equivalent  to  a  finding  that  such  fact 
does  not  exist.  Louisville,  etc.,  R.  W.  Co,  v.  Hart,  119 
Ind.  273;  Olantz  v.  City  of  South  Bend,  106  Ind.  305; 
Pairmater  v.  State,  ex  ret.,  102  Ind.  90. 

The  argument  that  an  estoppel  arises  by  reason  of  the 
alleged  agreement  fails  by  the  failure  to  establish  the 
agreement,  even  if  we  were  permitted  to  hold  the  will  to 
have  been  revoked  by  the  testatrix  because  of  an  estop- 
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pel  against  the  devisee,  a  proposition  we  would  hesitate 
to  accept. 

There  was  no  error  in  the  judgment  of  the  circuit 
court,  and  the  same  is  in  all  things  affirmed. 

Filed  May  28,  1895. 


No.  17,249. 

Saint,  Treasurer,  v.  Welsh,  Executor. 

Taxes. — County  Assessor,  Power  of  to  Add  Omitted  Property  to  Dvpt^ 
cate,— Retrospective  Act, — Act  of  1881,  of  1891, —The  tax  law  of 
1891  (sections  8531,  8560,  8600,  R.  8.  1894)  confers  upon  county  as- 
sessors the  power  to  add  to  the  tax  duplicate  property  omitted  by 
taxpayers  during  the  years  the  act  of  1881  was  in  force. 

Same.— Omitted  Property.— Bight  to  Tax.—Bemedy,—Act  of  1881, 
of  1891.— The  right  of  the  State  to  taxes  on  omitted  property  prior 
to  the  act  of  1891  is  not  created  by  such  act,  but  arises  under  the  act 
of  1881.  The  tax  law  of  1891  simply  granted  to  the  State  a  remedy, 
or  provided  certain  means  as  a  procedure  to  enforce  a  right  which 
existed  in  its  favor  under  the  statute  of  1881,  viz.,  that  of  recover- 
ing taxes  to  which  it  was  entitled  by  the  act  of  1881. 

Samb.— 0»  Omitted  Property. — Suit  to  Enjoin  Collection. — Essential 
Averments. — If  the  county  assessor  has  exercised  his  power  to  add 
omitted  property  in  accordance  with  the  provisions  of  the  statute  of 
1891,  it  would  be  necessary  for  a  party  who  assails  his  action  in  a 
suit  to  enjoin  the  collection  of  such  taxes,  in  order  to  recover,  to  es- 
tablish that  the  property  added  to  the  duplicate  by  the  county  as- 
sessor had  been  in  fact  listed  and  returned  by  the  tax  lister  for  the 
years  in  controversy,  and  that  the  taxes  thereon  have  been  paid  or 
tendered  before  the  commencement  of  the  present  action. 

Same. — Injunction.— Burden  of  Proof. — In  such  action  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  the  material  averments  of  his 
complaint. 

SAME.^Cown^j/  Assessor. — Injunctive  Belief  Against  Acts  of.— Essential 
Facts. — Where  one  assails  the  act  or  proceedings  of  a  county  asses- 
sor had  in  pursuance  of  the  act  of  1891,  by  an  action  seeking  in- 
junctive relief,  he  must,  in  order  to  succeed,  establish  that  either 
the  act  or  proceedings  of  such  officer  were  void  for  failure  to  com- 
ply with  some  material  provision  of  the  statute  which  operated  to 
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prejudice  the  taxpayer  complaiaing,  or  that  the  property,  money  or 
means  in  question  subject  to  taxation  had  been  duly  listed  and  re- 
turned therefor. 

Same.— Omttt«d  Property  of  Decedent,— Injunctive  Belief  by  Administra' 
tor.— An  administrator,  resisting  the  action  of  the  county  assessor 
in  listing  omitted  property  of  his  decedent,  stands  in  the  shoes  of 
his  decedent,  and  the  onus  is  cast  upon  him  to  show  that  the  claim 
asserted  by  the  assessor  is  groundless. 

Same. — Evidence. —  Tax  Lists, — In  such  case  the  tax  lists  of  the  dece- 
dent could  not  be  introduced  and  considered  as  evidence  establish- 
ing the  disputed  fact  that  the  amount  of  ''money  on  loan,"  as  there- 
in mentioned,  was  all  that  the  lister  was  liable  or  required  under 
the  law  to  return  for  ftixation,  but  were  only  competent  to  be  con- 
sidered for  the  purpose  of  showing  that  ''money  on  loan,"  to  the 
amount  therein  stated,  had  been  listed  and  returned  for  that  year. 

Harmless  Errob. — Sustaining  Demurrer  to  Paragraph  of  Answer. — The 
sustaining  of  a  demurrer  to  a  paragraph  of  answer,  if  error,  is  harm* 
less  where  the  same  facts  are  provable  under  the  general  denial, 
which  is  pleaded. 

Supreme  Court  Practice. — Sufficiency  of  Evidence. ^-Judgment  Con" 
trary  to  Law. — The  Supreme  CJourt  will  not  determine  the  preponder- 
ance of  the  evidence,  but  when,  upon  examination  of  the  evidence 
in  the  record,  the  question  arises :  Is  it  sufficient,  upon  all  material 
points  involved,  to  sustain  the  judgment,  or,  under  the  evidence,  is 
the  judgment  contrary  to  law?  then,  and  in  that  event,  this  court 
will,  on  appeal,  adjudicate  these  questions. 

From  the  Henry  Circuit  Court. 

A.  Rogers,  for  appellant. 

M.  E.  Forhner  and  L.  P.  Mitchell,  for  appellee. 

Jordan,  J. — Appellee,  as  executor  of  the  will  of  Jo- 
seph A.  Welsh,  deceased,  commenced  this  action  to  enjoin 
appellant,  the  treasurer  of  Henry  county,  Indiana,  from 
collecting  from  said  estate  taxes  arising  out  of  certain 
personal  property  said  to  have  been  omitted  by  testator 
from  his  tax  returns  for  the  years  1885, 1886, 1887, 1888, 
1889  and  1890,  and  which  the  county  assessor  had  added 
to  th6  tax  duplicate  under  the  provisions  of  the  tax  law 
of  1891.  Issues  were  joined  in  the  court  below  between 
the  parties  by  an  answer  in  denial,  upon  appellant's 
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part,  and  a  trial  resulted  in  the  court  perpetually  en- 
joining the  collection  of  the  controverted  taxes.  Appel- 
lant has  assigned  and  presents  for  our  consideration  the 
following  errors: 

1st.    Overruling  demurrer  to  the  complaint. 

2d.  Sustaining  demurrer  to  second  paragraph  of  an- 
swer. 

3d.   Overruling  motion  for  a  new  trial. 

The  questions  involved  in  this  appeal,  in  the  main, 
have  been  determined  and  settled  adversely  to  appellee 
in  the  case  of  Reynolds,  And.,  v.  Bowen,  Admr.,  138  Ind. 
434.  The  learned  counsel  for  appellee,  however,  insist 
that  the  decision  of  this  court  in  that  case  is  in  conflict 
with  a  long  line  of  decisions  in  this  State,  and  we  are 
respectfully  requested  to  reconsider  that  decision. 

Among  the  cases  cited  by  counsel  for  appellee,  which 
they  contend  are  in  conflict  with  Reynolds,  Aud.,  v- 
Bowen,  Admr.,  supra,  are  the  following:  Florerx,  Sher- 
wood,  Aud.,  128  Ind.  495;  Woll  v.  Thomas,  Admr.,  1  Ind. 
App.  232.  These  cases  were  considered  in  the  Reynolds 
decision,  arid  it  was  there  said  by  the  court:  "We  do 
not  understand  that  these  cases  go  any  further  than  to 
hold  that  under  the  tax  law  of  1881  the  county  auditor, 
acting  under  his  general  authority  to  assess  omitted 
property,  has  no  right  to  increase  the  valuation  of  prop- 
erty returned  by  the  assessor." 

Some  of  the  other  decisions  cited  and  relied  upon  by 
appellee  state  the  same  rule,  while  others  are  those  where- 
in it  was  held,  under  former  tax  laws  more  narrow  in 
their  provisions  than  the  act  of  1891,  that  the  auditor 
was  not  authorized  to  assess  omitted  property  except  for 
the  current  year.  Under  the  questions  involved  in  the 
Reynolds-Bowen  case  arising  out  of  a  construction  of  the 
tax  law  of  1891,  the  cases  cited  and  referred  to  by  ap- 
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pellee  are  not  applicable,  and  we  fail  to  recognize  any 
existing  conflict  between  these  and  the  former.  The  de- 
cision, therefore>  in  ReynoldSy  And,,  v.  Bowen,  Admr., 
dupra,  upon  further  consideration,  still  meets  with  the 
approval  of  this  court. 

The  complaint  in  the  case  at  bar,  among  other 
things,  alleges  the  death  of  appellee's  decedent  on 
July  24,  1890,  at  the  county  of  Henry,  State  of  Indi- 
ana; 'Hhat  at  the  date  of  his  death  he  was  the  owner 
and  possessor  of,  at  said  county,  a  large  amount  of 
personal  goods,  chattels  and  choses  in  action,  all  of 
which,  after  the  death  of  the  decedent,  came  into  the 
hands  of  appellee  as  such  executor,  and  that  he  still 
holds  the  same  except  such  as  has  been  distributed  to 
the  legatees  and  paid  out  for  expenses,  etc.;  that  after 
the  first  day  of  April  of  the  years  of  1885,  1886,  1887, 
1889  and  1890,  said  decedent  listed  and  returned  his 
property  to  the  assessor  of  the  township  in  which  he  re- 
sided; that  after  his  death  plaintiff  listed  and  returned 
for  taxation  to  the  proper  assessor  for  taxation  all  of  the 
personal  property  coming  into  his  hands;  that  decedent, 
while  in  life,  paid  all  taxes  assessed  in  respect  to  the 
property  returned  by  him  for  taxation  as  aforesaid;  that 
after  decedent's  death,  on  October  2,  1891,  one  Adolph 
Rogers,  county  assessor  of  Henry  county,  Indiana,  as- 
suming to  act  as  such,  illegally  and  without  authority  of 
law,  listed  and  assessed  against  this  plaintiff  for  taxation 
the  following  amounts  for  the  following  years,  to  wit: 
1885,  $25,000;  1886,  $30,000;  1887,  $35,000;  1888,  $40,- 
000;  1889,  $45,000;  1890,  $50,000;  that  pursuant  to 
said  pretended  assessment  the  auditor  of  said  county  has 
extended  the  same  upon  the  tax  duplicate  and  assessed 
and  charged  against  this  plaintiff  thereon,  in  respect  to 
said  property,  the  sum  of  $1,421.62  as  taxes,  and  has 
Vol.  141—25 
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placed  the  same  in  the  hands  of  defendant,  Saint,  who 
is  claiming  the  right  to  collect  the  same  out  of  the  as- 
sets of  said  estate  by  levy  and  sale,  etc. 

And  plaintiff  further  avers  that  said  pretended  listing 
and  assessment  by  the  county  assessor  is  wholly  without 
authority  of  law,  for  the  reason  that  there  is  now  no  law 
in  force  in  this  State  authorizing  or  empowering  said  as- 
sessor or  any  other  person  to  assess  or  list  property  omit* 
ted  from  taxation,  prior  to  the  taking  effect  of  the  law  of 
1891,  or  to  increase  or  add  to  the  value  of  property  as- 
sessed and  returned  for  taxation  prior  to  the  taking  effect 
of  said  law." 

The  complaint  is  not  a  model  pleading,  but  it  is  evi- 
dent, we  think,  that  the  pleader,  by  the  theory  outlined 
by  the  alleged  facts,  seeks  to  assail  the  action  of  the 
county  assessor  in  adding  omitted  property  of  the  dece- 
dent for  the  years  mentioned  prior  to  the  taking  effect  of 
the  tax  statute  of  1891,  upon  the  grounds  that  the  ap- 
pellee's decedent  had  during  these  years  returned  all 
property  owned  and  held  by  him  subject  to  taxation, 
and  for  the  further  reason  that  there  was  no  warrant  or 
authority  for  such  action  by  the  county  assessor  under 
the  act  of  1891.  This  complaint  was  by  the  trial  court 
adjudged  to  be  suflBcient  to  entitle  appellee  to  injunctive 
relief,  as  therein  demanded.  The  tax  law  of  1881  was 
in  force  during  the  years  in  which  the  decedent  is 
claimed  to  have  omitted  the  property  in  question.  Sec- 
tion 6280,  R.  S.  1881,  being  section  11  of  the  act  of 
1881,  required  the  taxpayer  to  list  and  return  for  taxa- 
tion all  personal  property  owned  and  held  by  him  on  the 
first  day  of  April  in  each  year.  This  duty  the  complaint 
does  not  allege  that  appellee's  decedent  discharged.  It 
avers  only:  ''That  after  the  first  day  of  April  of  the 
year  of  1885,  and  the  other  years  mentioned,  he  listed 
and  returned  his  property  for  taxation  to  the  proper  as- 
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sessor.  It  is  not  made  to  appear  by  this  averment,  di- 
rectly or  inferentially,  that  the  decedent  listed  and  re- 
turned each  year  in  question  all  the  property  owned  and 
held  by  him  on  the  first  day  of  April  thereof.  This  was 
a  material  fact,  and  the  rules  of  pleading  required  that 
it  should  be  directly  and  positively  averred.  The  ab- 
sence of  this  essential  fact  rendered  the  complaint,  in 
this  respect  at  least,  deficient.  Section  113  of  the  tax 
law  of  1891,  being  section  8531,  R.  S.  1894,  among  other 
things,  provides: 

"It  shall  be  the  duty  of  the  county  assessor,  at  any 
time  during  the  year,  to  list  and  assess  *  *  *  any 
omitted  property  that  he  may  discover  and  which  should 
be  assessed." 

It  further  provides  as  follows: 

"The  county  assessor  is  also  given  all  the  powers  here- 
inafter given  to  county  auditors  and  treasurers  as  to  the 
assessments  of  omitted  property,  *  *  *  a^^  all  pro- 
visions of  sections  142  and  182  of  this  act,  as  to  notice 
or  otherwise,  so  far  as  applicable,  shall  apply  to  such 
assessments  by  the  county  assessor,  as  the  same  were 
made  by  the  county  auditor  or  county  treasurer. '* 

Section  142,  being  section  8560,  R.  S.  1894,  grants  to 
the  county  auditor  full  power  upon  notice  to  the  tax- 
payer to  add  property  omitted  for  any  year  or  number 
of  years,  to  the  tax  duplicate,  with  the  proper  valuation 
thereon,  and  to  charge  such  property  and  the  owner 
thereof  with  the  taxes  thereon. 

Section  8600,  R.  S.  1894,  being  section  182  of  the  tax 
act  of  1891,  gives  certain  enumerated  powers  to  the 
county  treasurer  relative  to  omitted  property. 

One  of  the  leading  objects  of  the  tax  statute  of  1891 
was  to  make  such  provisions,  so  far  as  could  legitimately 
and  practicably  be  done,  as  would  in  the  end  prevent  the 
owners  or  holders  of  property  liable  to  taxation  from  es- 
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caping  the  burden  thereof,  in  whole  or  in  part.  Hence 
it  invested  the  boards  of  review,  county  assessors,  audit- 
ors and  treasurers  with  powers  ample  to  carry  the  object 
into  effect.  The  powers  granted  to  the  auditor  by  sec- 
tion 142,  supra,  relative  to  the  adding  of  omitted  prop- 
erty, are  not  limited  alone  to  that  officer,  but  are,  in  like 
manner,  by  section  5831,  supra,  extended  to  the  county 
assessor,  as  are  also  those  given  to  the  county  treasurer 
by  section  182. 

It  is  conclusive,  we  think,  that  the  county  assessor  has 
the  authority  and  right,  by  section  113,  supra,  to  exer- 
cise the  powers  granted  to  the  auditor  in  regard  to  omit- 
ted property,  and  to  file  in  the  auditor's  office  a  state- 
ment of  the  facts,  or  evidence,  upon  which  he  made  the 
correction  of  the  tax  duplicate.  It  follows,  from  the 
concluion  reached,  that  the  county  assessor,  being  vested 
with  this  power,  in  like  manner  as  the  auditor,  under  the 
interpretation  of  the  acts  of  1881  and  1891,  by  this  court,  in 
Reynolds,  Aud,,  v.  Bowen,  Admr,,  supra,  was  authorized  to 
so  exercise  it  as  to  reach  property  omitted  by  the  decedent 
during  the  years  in  controversy,  although  prior  to  the 
taking  effect  of  the  act  of  1891,  under  which  he  oper- 
ated. 

In  addition  to  what  this  court  said  in  the  Reynolds- 
Bowen  case,  we  may  here  say  that  the  right  of  the  State 
to  the  taxes  in  question  upon  the  property  omitted  by  the 
decedent,  prior  to  the  act  of  1891,  is  not  created  by  this 
last  law,  but  arises  under  that  of  1881.  No  such  con- 
clusion can  be  placed  upon  the  statute  of  1891  as  would 
authorize  a  court  in  holding  that  the  Legislature,  by 
any  of  its  provisions,  intended  to  affect  the  primary  right 
of  the  State  to  recover  these  taxes,  accrued  to  it  under  the 
former  law,  for  the  years  mentioned.  The  tax  law  of 
1891  simply  granted  to  the  State  as  a  remedy,  or,  in 
other  words,  provided  certain  means  as  a  procedure  to 
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enforce  a  right  which  existed  in  its  favor  under  a  former 
statute,  namely,  that  of  recovering  the  taxes  to  which  it 
was  entitled  by  the  act  of  1881,  and  which  right  the  law 
of  1891  did  not  abrogate.  It  impaired  no  vested  rights 
of  the  taxpayer,  and  the  recovery  of  the  taxes  involved 
in  the  case  at  bar  was  a  fair  subject  for  the  application 
of  retrospective  legislation.  Oager,  Treas.,  v.  Prout,  48 
Ohio  St.  89,  26  N.  E.  Rep.  1013,  and  cases  there  cited. 

It  follows,  therefore,  that  appellee's  action  can  not  be 
sustained  upon  the  theory  that  the  act  of  the  assessor  of 
Henry  county  was  without  warrant  or  authority  of  law; 
and  the  complaint  for  this  reason  was  also  insufficient, 
and  the  court  erred  in  overruling  the  demurrer  thereto. 

Appellant  complains  of  the  court's  action  in  sustain- 
ing a  demurrer  to  the  second  paragraph  of  his  answer. 
The  first  was  a  denial,  and  the  second  set  up  certain  facts 
going  to  establish  that  the  decedent  Welsh  had  omitted 
to  list  and  return  for  taxation  all  of  the  property  owned 
and  held  by  him  on  the  1st  day  of  April,  in  each  of  the 
aforesaid  mentioned  years,  and  it  thereby  sought  to  sus- 
tain the  act  of  the  county  assessor,  relative  to  the  listing 
of  the  alleged  omitted  property.  As  our  holding  herein 
is  to  the  effect  that  this  officer  was  authorized  under  and 
by  the  act  of  1891,  to  cause  to  be  added  to  the  duplicate 
for  taxation  property  omitted  by  a  taxpayer  during  the 
years  that  the  act  of  1881  was  in  force,  consequently  if 
he  exercised  that  power  in  accordance  with  the  pro- 
visions of  the  statute  of  1891  it  would  be  necessary  for 
the  party  who  assailed  his  action  or  decision  in  a  suit 
like  this,  in  order  to  succeed  in  overthrowing  the  same 
and  securing  the  relief  demanded,  to  establish  that  the 
property  added  to  the  duplicate  by  the  county  assessor 
had  been  in  fact  listed  and  returned  by  the  tax-lister  for 
the  year  or  years  in  controversy,  and  that  the  taxes  there- 
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on  had  been  paid  or  tendered  before  the  commencement 
of  the  action. 

In  the  case  at  bar,  conceding  the  sufficiency  of  the  com- 
plaint in  this  respect,  the  onvs  probandi  was  upon  the  ap- 
pellee to  establish  these  facts,  upon  the  trials,  as  well  as 
to  have  alleged  them  in  his  complaint;  hence,  as  the 
facts  averred  in  this  second  paragraph  tended  to  at  least 
rebut  or  negative  any  evidence  that  appellee  might  in- 
troduce germane  to  the  matters  in  issue,  they  were  ad- 
missible under  the  general  denial,  which  still  remained 
in  the  answer,  and  therefore  the  decision  of  the  court  in 
sustaining  the  demurrer  was  harmless. 

It  is  also  insisted  by  counsel  for  appellant  that  the  evi- 
dence is  not  sufficient  to  warrant  the  judgment  of  the 
trial  court.  While  upon  the  other  side,  in  respect  to  this 
question,  the  learned  counsel  for  appellee  contend  that 
the  weight  of  the  evidence  was  a  matter  for  the  deter- 
mination of  the  trial  court,  and  that  under  the  long 
established  rule  of  this  court  we  ought  not  to  review  the 
lower  court's  decision  upon  that  point.  It  is  true  that 
when  the  evidence  simply  presents  for  our  consideration 
the  question  upon  which  side  lies  the  preponderance 
thereof  we  will  not  determine  this  controversy.  But 
when  upon  the  examination  of  all  the  evidence  in  the 
record  the  question  arises:  is  it  sufficient,  upon  all  ma- 
terial points  involved,  to  sustain  the  judgment,  or  under 
the  evidence  is  the  judgment  contrary  to  law? — ^then,  and 
in  that  event,  this  court  will,  upon  an  appeal,  interpose 
and  adjudicate  these  questions. 

As  the  judgment  below  must  be  reversed  by  reason  of 
the  error  in  overruling  the  demurrer  to  the  complaint, 
we  might  properly  dismiss,  without  consideration,  appel- 
lant's contention  as  to  the  insufficiency  of  the  evidence, 
but  as  this  action  involves  the  settlement  of  an  estate, 
and  the  collection  of  public  revenue,  and  possibly  no 
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additional  evidence  will  be  available  on  another  trial, 
we  therefore  yield  to  appellant's  request  and  review  this 
question,  as  it  is  now  presented  by  the  record.  All  the 
evidence  in  the  case  was  introduced  upon  the  part  of  the 
appellee,  except  what  appellant  drew  out  upon  cross-ex- 
amination. It,  in  the  main,  substantially  shows  these 
facts:  That  Joseph  Welsh,  appellee's  decedent,  died 
at  Henry  county,  Indiana,  July  24,  1890.  That  he  was 
over  the  age  of  79  years,  and  had  resided  in  Henry 
county,  Indiana,  for  years  prior  to  his  death,  and  was, 
and  had  been  engaged  cllmost  solely  in  the  business  of 
loaning  his  money  at  eight  per  cent,  interest.  In  the 
year  1885  he  listed  for  taxation  under  the  head  (in  his 
tax  schedule  returned  to  the  township  assessor)  of  ''all 
money  loaned,  either  on  time  or  call,"  $38,000;  for  the 
year  of  1886,  $38,500;  for  1887,  $38,000;  for  1888,  $42,- 
000;  for  1889,  $43,000,  and  for  the  year  1890,  $43,000. 
After  the  death  of  Joseph  Welsh,  appellee,  as  his  executor, 
made  out  and  filed  an  inventory  and  appraisement  of 
his  property,  showing  that  the  testator  had  at  the  date 
of  his  death  notes  on  various  persons  for  money  loaned 
by  him,  amounting  in  all  to  $118,451.24.  Some  of 
these  notes  were  secured  by  mortgage  on  real  estate, 
some  by  personal  security,  while  others  were  unsecured, 
and  all  appear  to  bear  interest  at  eight  per  cent.,  and 
these  various  loans  extended  back  and  had  been  run- 
ning for  several  years. 

It  appears  from  appellee's  own  statements  that  in 
October,  1890,  he  distributed  in  round  numbers  $60,000 
to  the  legatees  under  the  will,  and  after  said  distribu- 
tion, as  of  April  1,  1891,  he  returned  of  the  remainder 
in  his  hands  for  taxation  for  that  year  $41,000;  this  was 
increased  $10,000,  and  appellee  paid  the  taxes  on  that 
additional  assessment.  Deducting  all  of  the  notes  that 
the  appellee  claimed  could  not  be  collected*  in  whole  or 
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in  part,  and  taking  the  cash  value  as  fixed  by  him  on 
the  remainder,  it  would  still  be  evident  that  the  residue 
of  the  notes  were  of  the  value  of  $98,000,  and  the  con- 
clusion is  irresistible,  we  think,  that  this  at  least  must 
have  been  the  fair  cash  value  of  those  held  by  the  testa- 
tor April  1,  1890,  for  money  loaned.  The  amount  re- 
turned for  this  year,  as  shown  by  his  tax  list,  was  $43,- 
000;  he  therefore  evidently  omitted  for  this  year  at 
least  $55,000  of  his  money  on  loan.  It  appears  that 
the  county  assessor  in  his  investigation  examined  the 
tax  lists  of  Welsh,  returned  for  each  year  under  con- 
sideration, and  likewise  the  inventory  of  notes  filed  in 
court  by  the  executor,  and  also  the  sworn  statement  of 
the  appellee  who  had  been  examined  before  him,  touch- 
ing the  matter  under  investigation.  Upon  these  facts 
and  data  the  county  assessor  based  his  finding  and  de- 
cision, which  resulted  in  adding  to  the  tax  duplicate  for 
taxation  the  amounts  in  controversy,  and  upon  these, 
so  added,  the  assessment  was  based.  The  finding  and 
statement  of  the  evidence,  as  prepared  and  filed  by  the 
assessor  with  the  auditor,  was  introduced  on  the  trial 
by  the  appellee,  together  with  the  tax  lists  and  the  in- 
ventory. Taking  all  of  the  facts  and  data  before  the  as- 
sessor in  his  investigation,  and  considering  the  interest 
accruing  from  year  to  year,  it  was  a  matter  of  arith- 
metic, to  some  extent,  to  ascertain  the  amount  of  money 
on  loan,  that  had  been  omitted  for  each  of  these  years, 
and  made,  at  least,  a  prima  facie  case  in  the  absence  of 
anything  to  the  contrary,  and  one  which  fully  justified 
the  assessor  in  making  the  additions  in  controversy. 
Upon  an  examination  of  all  of  the  evidence,  we  are  un- 
able to  find  anything  that  tends  to  show  that  the  amounts 
of  money  in  controversy  were  listed  and  returned  for 
taxation  by  the  decedent,  or  that  they  come  under  any 
exemption,  or  that  the  act  of  the  assessor  was  illegal. 
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There  appears  to  us  to  be  a  clear  lack  of  evidence  to 
sustain  appellee's  action  upon  the  material  points  in 
issue,  and  we  must,  therefore,  adjudge  the  same  insuffi- 
cient to  warrant  the  judgment.  Where  one  assails  the 
action  or  proceedings  of  a  county  assessor  had  in  pur- 
suance of  the  law  of  1891,  as  was  done  in  the  case  at 
bar,  by  an  action  seeking  injunctive  relief,  in  order  to 
succeed  he  must  establish  that  either  the  act  or  proceed- 
ings of  such  officer  were  void  for  a  failure  to  comply 
with  some  material  provision  of  the  statute  which 
operated  to  the  prejudice  of  the  taxpayer  complaining, 
or  that  the  property,  money  or  means  in  question  sub- 
ject to  taxation  had  been  duly  listed  and  returned  there- 
for. Counsel  for  appellee  in  their  brief  say:  *'The 
testator  or  executor  can  not  be  presumed  to  possess 
knowledge  of  the  details  of  his  business  or  estate  cover- 
ing a  period  of  years."  This,  however,  can  not  avail 
him  in  this  action.  When  notified  and  challenged  by 
the  proper  revenue  officer  to  appear  before  him,  and 
show  cause,  if  any  he  had,  why  the  property  claimed  to 
have  been  omitted  by  his  decedent  should  not  be  listed 
and  placed  upon  the  duplicate  for  taxation,  he,  under 
the  law,  stood  in  the  shoes  of  his  decedent,  and  the  onus 
was  cast  upon  him  to  show  that  the  claim  asserted  by 
the  assessor  was  groundless.  Appellee's  counsel  further 
contend  that  the  tax  lists  of  Welsh  introduced  in  evi- 
dence ought  to  be  accepted  as  sufficiently  establishing 
that  the  lister  had  returned  all  of  his  money  on  loan  for 
each  of  the  years  in  question. 

In  this  action  these  lists,  either  in  favor  of  or  against 
the  assessed,  were  only  competent  to  be  considered  for 
the  purpose  of  showing  that  ''money  on  loan'*  to  the 
amount  therein  stated  had  been  listed  and  returned  for 
that  year.  They  could  not  be  introduced  and  considered 
as  evidence  establishing  the  disputed  fact  that  the  amount 
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of  ''money  on  loan/'  as  therein  mentioned,  was  all  that 
the  lister  was  liable  or  required  under  the  law  to  return 
for  taxation. 

The  case  of  Painter  v.  Hall,  75  Ind.  208,  cited  by  ap- 
pellee to  the  effect  that  in  certain  respects  a  tax  list  is 
competent  as  tending  to  prove  the  amount  of  property 
owned  by  the  assessed,  has  no  application  as  an  author- 
ity, under  the  issues  in  the  case  at  bar.  The  judgment 
is  reversed,  and  the  cause  remanded  to  the  lower  court 
with  instructions  to  grant  a  new  trial  and  sustain  the 
demurrer  to  the  complaint,  and  to  proceed  in  accord- 
ance with  this  opinion.     All  concur. 

Filed  May  2S,  1895. 


141 
145 
146 

141 
H8 
151 
152 

394 

460 

50 

894 
439 
579 

»4 

141 
154 

304 
2U2 

141 
163 

m 
lltt 

141     394 

jl^_472 

141 
170 


No.  16,257. 

Currier  et  al.  v.  Elliott. 

Practick. — Law  of  Case. — Decision  of  Supreme  Court. — Principles  of 
law  established  on  a  former  appeal  of  a  case,  bo  far  as  applicable, 
remain  the  law  of  the  case  throughout  all  of  its  subsequent  stages, 
and  must  be  adhered  to,  whether  right  or  wrong,  not  only  in  the 
trial  court,  but  in  the  appellate  tribunal. 

Sale  on  Execution.— ^w«6a»d  and  Wife.— Interest  Sold. — Presump- 
tion.— Beal  Estate. — It  can  not  be  presumed  that  the  sheriff,  ex  parte, 
in  the  sale  of  the  husband's  lands  on  execution,  offered  and  sold 
more  than  two-thirds  thereof,  the  interest  of  the  husband  subject  to 
be  sold  in  the  first  instance  as  against  the  wife. 

Same. — Purchase  by  Judgment  Creditor. — Interest  Acquired. — ^A  judg- 
ment creditor  who  buys  at  his  own  sale  obtains  only  the  interest 
which  the  judgment  debtor  has  in  the  property  sold,  at  the  date  of 
the  rendition  of  the  judgment,  and  subject  to  be  sold  in  satisfaction 
thereof. 

Sauh.— Purchaser. — Privity  of  Contract  WUh  Creditor. — Same  Person 
Both  Creditor  and  Purchaser.— A  purchaser  at  execution  sale  stands 
in  no  sort  of  legal  privity  of  contract  with  the  creditor  upon  whose 
claim  the  judgment  was  obtained ;  nor  does  it  alter  the  case  that 
the  purchaser  and  creditor  are  the  same  person. 
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Constitution Ai^  Law. — Impairing  Obligation  of  Contact. — Facts  Es' 
sential  to  Establish. — A  party  who  seeks  to  overthrow  a  statute  as 
impairing  the  obligation  of  a  contract,  must  affirmatively  establish 
that  the  same  impairs  his  contractual  rights  and  is  prejudicial 
thereto. 

From  the  Marion  Superior  Court. 

W.  A,  Ketcham,  S.  Claypool  and  A.  B.  Youngs  for 
appellants. 

W.  II.  H.  Miller,  F.  Winter  and  /.  B.  Elam,  for  ap- 
pellee. 

Jordan,  J. — ^This  action  was  commenced  in  the  su- 
perior court  of  Marion  county  by  the  appellee  on  October 
25,  1878,  for  the  partition  of  his  alleged  interest  in  cer- 
tain lands  acquired  by  him  by  descent  through  his  de- 
ceased wife,  Martha  Elliott.  This  is  the  third  appeal  of 
this  case  to  this  court.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  as  the  same  was  originally 
filed,  and  from  this  decision  an  appeal  was  successfully 
prosecuted  and  the  judgment  was  reversed.  See  Elliott 
y.  Cale,  80  Ind.  285. 

This  court  remanded  the  cause  for  further  proceedings, 
■and  thereupon  the  appellee  herein,  plaintiff  below,  filed 
what  was  termed  a  supplemental  complaint,  wherein  it 
was  alleged,  among  other  things,  that  Cale  had,  during 
the  pendency  of  the  appeal,  conveyed  all  of  the  realty  in 
question  to  Moodie  Currier,  and  that  the  latter  had  made 
conveyances  to  other  parties  who  were  made  defendants, 
and  the  plaintiff  again  demanded  that  one-third  of  the 
several  parcels  of  real  estate  be  set  off  to  him  and  that 
an  accounting  of  the  rents  and  profits  be  had.  Issues 
were  subsequently  joined  by  the  several  parties  upon  the 
complaint  and  the  respective  pleadings  filed.  The  sec- 
ond trial  resulted  in  a  judgment  against  the  appellee 
herein,  and  he  again  appealed  to  this  court.  See  Elliott 
v.  Cale,  113  Ind.  383,  which  resulted  in  a  reversal,  and 
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the  cause  was  again  remanded  to  the  trial  court,  with  in- 
structions to  change  its  conclusions  of  law  and  make 
them  in  favor  of  the  appellant  and  to  adjust  the  rights  of 
the  parties  as  to  the  rents  and  improvements,  etc.,  to  or- 
der partition  and  to  proceed  in  accordance  with  the 
opinion  of  this  court. 

In  the  opinion  of  the  court  in  the  appeal  last  men- 
tioned the  state  of  the  pleadings  and  the  facts  especially 
found  by  the  court  are  fully  stated. 

After  the  second  reversal  of  the  cause  by  this  court  the 
appellee  filed  a  second  supplemental  complaint,  setting 
up  the  facts  that  the  two  appellants,  Currier  and  Maus, 
had  continued  in  possession  of  the  realty  of  which  they 
were  respectively  in  possession  at  the  time  of  the  former 
trial,  and  that  appellee  had  by  them  been  excluded  and 
that  they  had  received  and  appropriated  to  their  own  use 
the  rents  and  profits,  and  the  court  was  asked  to  make 
an  additional  special  finding  of  the  rents  so  received. 
The  appellants,  Currier  and  Maus,  filed  an  additional 
paragraph  of  answer.  In  the  second  paragraph  of  each 
answer  filed  by  Currier  and  Maus  they  each  substantially 
alleged  that  the  indebtedness  upon  which  the  judgments 
in  favor  of  Kingan  and  the  Amoskeag  National  Bank, 
these  being  two  of  the  five  judgments,  in  satisfaction  of 
which  the  lands  in  controversy  were  sold,  was  contracted 
prior  to  the  24th  day  of  August,  1875,  at  which  date 
the  act  of  the  Legislature,  pertaining  to  the  vesting  of 
the  inchoate  interest  of  the  wife  in  the  realty  of  her  hus- 
band upon  judicial  sales,  took  effect.  R.  S.  1881,  sec- 
tion 2508  (R.  S.  1894,  section  2669). 

It  was  further  alleged  that  in  addition  to  the  lands  de- 
scribed in  the  complaint  there  was  sold  at  the  same  time 
by  the  sheriff,  on  the  executions  issued  upon  these  judg- 
ments, another  parcel  known  as  **part  of  lot  12,  in  square 
66,"  which  was  bid  off  by  defendant  Cale  in  trust  for 
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the  execution  plaintiff;  that  this  last  mentioned  lot  was 
incumbered  by  a  mortgage,  which  was  prior  to  the  lien 
of  the  judgments;  that  the  mortgage  had  been  subse- 
quently foreclosed,  tlie  land  sold  thereunder  for  the  debt, 
a  deed  executed  to  the  purchaser,  and  that  thereby  the 
title,  which  had  passed  to  Gale  for  the  execution  plaint- 
iffs, had  been  defeated.  The  value  of  all  the  parcels 
that  had  been  sold  was  alleged,  and  also  that  such  value 
was  less  than  the  indebtedness  contracted  before  August 
24,  1875. 

The  appellee  replied  to  this  answer,  alleging  that  the 
five  judgments  upon  which  the  sheriff's  sale  on  exe- 
cution was  made  were  rendered  and  made  liens  in  the 
following  order,  to  wit:  That  of  the  First  National  Bank 
of  Lebanon,  together  with  one  in  favor  of  the  Amoskeag 
National  Bank  and  Kingan,  September  5,  1876,  and  the 
others  in  favor  of  Alfred  and  John  C.  8.  Harrison  and 
Fletcher  &  Sharpe,  September  6, 1876,  and  that  by  reason 
of  partial  payments  that  had  been  made  the  total 
amount  due  on  the  judgments,  rendered  September  5, 
was  $14,466.97. 

The  reply  further  alleged  that  the  realty  sold  upon  the 
executions  on  said  judgments,  including  all  the  parcels 
described  in  the  complaint  and  the  part  of  lot  12  in 
square  66  and  certain  other  small  parcels,  was  sold  in 
the  order  and  for  the  amounts  stated  ( which  were  set  out 
at  length),  and  that  the  entire  proceeds  of  the  sale 
amounted  to  $32,124.28,  and  that  thereby  all  of  the 
judgments  were  satisfied. 

It  was  further  averred  that  the  part  of  lot  12,  in  square 
66,  which  the  answer  alleged  had  been  lost  by  foreclos- 
ure and  sale  upon  the  prior  mortgage,  was  of  the  value 
of  $50,000  at  the  time  of  its  sale,  and  that  the  mortgage 
incumbrance  thereon  was  much  less  than  its  value,  and 
that  it  was  lost  by  defendant's  failure  to  redeem. 


398  SUPREME  COURT  OF  INDIANA, 


Currier  et  al.  v.  Elliott. 


A  trial  was  had  upon  the  issues  joined,  and,  upon  re* 
quest,  the  court  made  a  special  finding  of  the  facts  and 
stated  its  conclusions  of  law  thereon.  The  finding  of 
facts,  briefly  and  in  substance,  is  as  follows: 

1st.  That  Elliott  was,  on  and  before  September  7, 
1876,  the  owner  of  the  real  estate  described,  and  also  of 
parts  of  lot  7,  in  square  72,  and  lot  12,  in  square  66,  in 
Indianapolis,  Indiana. 

2d.  That  on  the  5th  day  of  September,  1876,  the  fol- 
lowing parties  recovered  judgments  in  the  Superior  Court 
of  Marion  county,  Indiana,  against  appellee  herein,  Cal- 
vin A.  Elliott  et  al.,  to  wit:  First  National  Bank  of 
Lebanon,  Indiana,  $2,638.86  and  costs;  The  Amoskeag 
National  Bank,  for  $6,458.78  and  costs;  Thomas  D. 
Kingan,  for  $10,166.66  and  costs;  and,  on  September  6, 
1876,  in  the  same  court  and  against  said  Elliott,  Alfred 
and  John  C.  S.  Harrison  recovered  a  judgment  for  $3,* 
031.16,  and  Fletcher  &  Sharpe  recovered  one  for  $12,- 
815.97  and  costs. 

3d.  August  29,  1876,  Elliott  made  a  voluntary  assign- 
ment under  the  statute  to  John  C.  New,  which  deed  of 
assignment  included  all  of  the  real  estate  in  controversy, 
and  the  said  deed  was  filed  in  the  recorder's  office  of 
Marion  county,  Indiana,  September  7,  1876. 

4th.  At  and  prior  to  the  rendition  of  these  judgments 
Elliott  had  a  wife,  Martha  Elliott,  who  was  not  a  party  to 
any  of  these  actions,  and  whose  inchoate  interest  in  the 
lands  was  not  directed  to  be  sold,  and  that  she  did  not 
join  in  the  assignment  to  New,  or  in  any  way  release  her 
said  interest. 

5th.  The  real  estate  was  levied  on  by  the  sheriff  upon 
execution  issued  on  these  judgments  and  advertised  for 
sale. 

6th.  New,  the  trustee,  instituted  an  action  to  enjoin 
the  sale  upon  the  execution,  but  was  defeated. 
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7th.  Writs  of  venditioni  exponas  were  issued  upon  each 
of  the  judgments  and  the  property  sold,  September  8,. 
1877,  to  Gale,  as  trustee  for  the  execution  plaintiffs. 

8th.  Martha  Elliott,  the  wife,  died  September  20, 1877, 
leaving  her  husband  surviving  her. 

9th.  September  14,  1878,  the  time  of  redemption  hav- 
ing expired,  the  sheriff  executed  a  deed  to  Gale,  as  such 
trustee,  for  the  real  estate  sold.  Gale  took  possession  of 
the  same,  which  he  continued  to  hold  until  he  conveyed 
the  land  away. 

10th.  October  28,  1878,  Elliott  demanded  to  be  ad- 
mitted into  possession  as  a  tenant  in  common,  and  also 
demanded  an  accounting  of  the  rents  and  partition,  all 
of  which  was  refused. 

11th.  On  December  7,  1878,  Gale  conveyed  the  real 
estate  to  Gurrier,  one  of  the  appellants,  who  took  and 
held  possession  until  he  sold. 

12th.  October  1,  1880,  Gurrier  conveyed  to  appellant 
Maus  lots  51  and  52  in  Blackford's  subdivision,  which 
Maus  then  took  and  has  continued  in  possession,  and  he, 
Maus,  had,  at  said  time,  actual  notice  of  Elliott's  claim 
to  the  interest  in  the  property. 

13th.  Gurrier,  since  conveyance  by  Gale  to  him,  has 
continued  in  possession  of  lots  1  and  4,  Wright's  addi- 
tion. 

14th.  When  Maus  purchased  of  Gurrier,  he  executed 
a  mortgage  for  $2,000,  which  is  still  of  record. 

15th.  Such  real  estate  was  of  the  following  value: 
Maus  property,  $5,500;  the  property  in  Elliott's  re-sub- 
division, $1,600;  lot  14,  Wright's  addition,  $900;  part 
of  lot  7,  square  72,  $4,000;  lot  12,  square  66,  $50,000. 

16th.  The  total  rental  value  of  the  property  while  it 
was  held  by  Gurrier,  was  $2,985.71;  he  expended  for 
taxes,  repairs,  etc.,  $1,912.75. 

17th.    The  rental  value  of  the  Maus  property,  while 
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held  by  him,  was  $2,683.33,  and  Maus  expended  in  re- 
pairs and  taxes,  etc.,  $1,810.58. 

18th.  The  indebtedness  on  the  notes  accrued  and  was 
contracted  as  follows:  Kingan  note  July  6, 1875;  Amos- 
keag  National  Bank,  August  10,  1875.  On  the  other 
notes  in  March  and  May,  1876.  At  the  time  of  the 
sheriff's  sale  the  amounts  due  on  the  judgments  were  as 
follows:  National  Bank  of  Lebanon,  $2,985.79;  the 
Amoskeag  National  Bank,  $7,250.38;  Kingan,  $4,230.80; 
Harrison's,  $3,388.76;  Fletcher  &  Sharpe,  $14,268.55. 
Total,  $32,124.28. 

The  real  estate  was  sold  in  the  following  order  for  the 
amounts  stated: 

Lot  14,  Wright's  Addition $800  00 

Part  of  lot  12,  square  66 22,117  58 

Maus  property 6,500  00 

Lot  1,  Elliott's  Re-Sub 350  00 

Lot  2,  Elliott's  Re-Sub 290  00 

Lot  3,  Elliott's  Re-Sub 280  00 

Lot  4,  Elliott's  Re-Sub 280  00 

Part  of  lot  7,  square  72 1,500  00 

The  balance  of  the  realty  levied  on .  6  75 

Total  proceeds  of  sale $32,124  33 

And  thereby  all  the  judgments  were  satisfied. 

It  is  further  found  that  New,  on  August  20,  1877,  re- 
signed as  trustee  and  was  succeeded  by  one  Jones;  that 
on  March  20,  1878,  after  the  sale  and  the  death  of 
Martha  Elliott,  Jones,  as  such  trustee,  sold  the  real  estate 
to  the  plaintilS,  Calvin  A.  Elliott. 

Upon  the  special  finding,  the  court  stated  its  conclu- 
sions of  law  as  follows: 

1st.  That  Elliott,  appellee,  was  the  owner  of  one-third 
and  Maus  two-thirds  of  the  Maus  property. 

2d.    That  Elliott  was  the  owner  of  one-third  and  Cur- 


MAY  TERM,  1895.  401 

Carrier  et  al.  v.  Elliott. 

Tier  of  two-thirds  of  lots  1  and  4,  in  Elliott's  Re-subdi- 
vision of  lot  14,  in  Wright's  Addition. 

3d.  That  the  mortgage  from  Maus  to  Currier  is  not  a 
lien  on  Elliott's  one-third. 

4th.   That  plaintiff  is  entitled  to  a  partition. 

5th.  That  plaintiff  is  entitled  to  judgment  against 
Maus  for  $290.91  and  against  Currier  for  $357.65  on  ac- 
<K)unt  of  the  rents  and  profits. 

Exceptions  were  properly  taken  by  appellants  to  these 
conclusions  of  law.  Partition  was  awarded  and  judg- 
ment was  finally  entered  in  accordance  with  the  finding 
of  the  court.  An  appeal  was  taken  to  the  general  term^ 
where  the  judgment  of  the  special  term  was  affirmed,  and 
this  judgment  of  affirmance  is  complained  of  and  pre- 
sented by  the  assignment  of  errors  in  this  court. 

The  learned  counsel  for  the  appellants  and  appellee  re* 
spectively  have  very  ably  and  fully  discussed  the  several 
questions  in  their  briefs.  It  is  the  contention  of  the  ap- 
pellants: 1st.  That  if  the  appellee,  Elliott,  had  any  in- 
terest in  the  real  estate  in  controversy,  which  he  acquired 
through  his  wife  Martha,  by  virtue  of  the  act  of  1875, 
sections  2508,  2509,  2510,  R.  8.  1881,  it  was  not  one- 
third  but  only  one-fifth,  or  possibly  one-fourth.  2d. 
That  the  appellee  had  no  interest  in  the  real  estate  what- 
ever for  the  following  reasons:  That  the  inchoate  interest 
of  Mrs.  Elliott  did  not  become  absolute  and  vest  in  her  on 
the  day  of  the  sale;  that  said  interest  was  extinguished 
by  her  death  on  September  20,  1877;  that  said  interest 
did  not,  nor  could  it  have  vested  and  have  become  abso- 
lute in  her  until  the  8th  day  of  September,  1888,  the  day 
when  the  legal  title  of  the  appellee,  her  husband,  became 
absolute  and  vested  in  the  purchaser,  for  the  reason  that 
prior  to  the  last  date  she  had  died,  having  no  interest 
that  could  descend  at  the  date  of  her  death. 
Vol.  141—26 
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These  propositions  are  discussed  and  pressed  upon  us 
for  a  consideration  with  much  earnestness  by  appellants' 
counsel.  Upon  an  examination  of  the  decision  of  this 
court,  in  the  first  appeal  of  this  cause,  Elliott  v.  Cale,  80 
Ind.,  suprOf  it  was  decided  that  the  inchoate  interest  of 
Mrs.  Elliott,  under  the  act  of  1875,  9upra,  in  and  to  the 
real  estate  in  controversy,  vested  and  became  absolute  on 
the  day  of  the  sheriff's  sale,  and  that  her  death  thereaf- 
ter did  not  prevent  it  from  so  vesting,  and  that  her  hus* 
band  was  entitled  to  partition. 

On  the  second  appeal,  Elliott  v.  Gale,  113  Ind.,  supra, 
the  questions  raised  by  appellants  upon  the  propositions 
last  mentioned  were  all  decided  adversely  to  the  conten- 
tion of  the  appellants,  as  made  under  the  facts  then,  and 
still  existing  in  this  case,  in  respect  to  these  particular 
points.  It  is  finally  settled  by  repeated  decisions,  ''that 
principles  of  law  established  upon  a  former  appeal  of  a 
cause  to  this  court,  so  far  as  applicable,  remain  the  law 
of  the  case  throughout  all  of  its  subsequent  stages,  and 
must  be  adhered  to,  whether  right  or  wrong,  not  only  in 
the  trial  court,  but  in  this  court,  on  a  second  or  any  sub- 
sequent appeal."  Lillie  v.  Trentman,  130  Ind.  16,  and 
cases  there  cited;  Elliott  v.  Gale,  113  Ind.,  supra. 

There  is  nothing  presented  by  the  facts  in  this  case,  or 
by  any  of  the  subsequent  acts  of  the  parties,  that  will 
exempt  the  case  now  before  us  from  the  force  and  effect 
of  the  rule  above  stated.  Consequently,  these  questions 
having  been  determined  upon  the  former  appeal,  cannot 
be  again  considered,  and  must  be  held  and  deemed  to  be 
at  rest,  so  far  as  they  relate  to  this  particular  action. 

By  the  facts  set  out  in  the  additional  paragraph  of  an- 
swer, filed  by  appellants  after  the  second  reversal,  they 
endeavored  to  raise  the  question  of  the  constitutionality 
of  the  act  of  1875,  supra,  and,  in  their  very  ably  pre- 
pared briefs,  they  assail  this  statute  on  the  ground  that 
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in  so  far  as  it  is  applicable  to  contracts  in  existence  prior 
to  its  taking  effect,  namely,  August  24,  1875,  it  is  un- 
constitutional and  void,  for  the  reason  that  it  impairs 
the  obligation  of  such  contracts,  in  violation  of  the  pro- 
visions of  the  Constitution  of  the  United  States.  Article 
1,  section  10,  R.  S.  1881;  Const,  of  Indiana,  Bill  of 
Rights,  section  69,  R.  S.  1881  (R.  S.  1894,  sections  10 
and  69). 

At  the  very  threshold  of  the  consideration  of  this 
question  we  are  met  by  the  proposition  of  appellee  that 
the  constitutionality  of  this  act  can  not  be  raised  or  con- 
troverted by  the  appellants  herein  under  the  facts  and 
findings  in  this  action.  The  court  finds,  as  it  appears, 
that  the  indebtedness  evidenced  by  the  notes  of  Kingan 
and  the  Amoskeag  National  Bank,  and  upon  which  their 
judgments  were  recovered,  accrued  prior  to  the  taking 
effect  of  the  act  of  1875,  and  that  on  the  day  of  sale  the 
amount  due  upon  these  two  judgments  was  $11,481.18, 
and  on  the  judgment  in  favor  of  the  First  National  Bank 
of  Lebanon,  there  was  due  $2,985.79,  making  a  total  due 
on  these  judgments  of  equal  date,  of  $14,466.97.  There 
was  realized  from  the  sheriff's  sale  $32,124.28,  which  was 
more  than  enough  to  satisfy  these  judgments  which  were 
prior  liens  to  the  other  two. 

The  court  further  finds,  also,  that  all  of  the  judgments 
were  satisfied  by  the  sale  of  the  lands.  The  question 
arises,  what  interest  in  the  realty  in  controversy  was  sold 
to  and  purchased  by  Cale  at  the  sheriff's  sale? 

In  the  case  of  Taylor  v.  Stockwell,  66  Ind.  505, 
WoRDKN,  J.,  speaking  for  the  court,  on  p.  509  of  the 
opinion,  said:  "By  the  law  of  1875,  only  two-thirds  of 
the  land  can  be  sold.  In  other  words,  the  latter  act  ex- 
empts from  sale  on  execution  the  third  of  the  land  to 
which  the  wife  has  an  inchoate  right  during  the  mar- 
riage, to  become  consummate  on  the  death  of  the  bus- 
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band  leaving  her  surviving,  and  vests  her  immediately 
with  the  consummate  right  thereto  upon  such  sale  of  the 
other  two-thirds.'* 

In  the  case  of  Summit  y.  Elicit^  88  Ind.  227,  this  court, 
in  speaking  in  regard  to  the  construction  of  the  act  in 
question,  said,  on  page  229  of  the  opinion:  "This  con- 
struction of  the  act  of  *  *  1875,  to  wit,  that  sales  governed 
thereby  are  sales  of  two-thirds  only,  is  supported  by  the 
fourth  section  of  said  act,  which  is,  that  no  real  prop- 
erty in  which  any  married  woman  holds  such  inchoate 
interest,  as  is  provided  for  in  this  act,  liable  to  be  sold 
with  benefit  of  appraisement  laws  of  the  State,  shall  be 
sold  on  any  execution  or  order  of  sale  issued  out  of  any 
court,  for  less  than  four-ninths  of  the  appraised  cash 
value  thereof,  exclusive  of  liens,  *.  Four-ninths  being 
two-thirds  of  two-thirds,  this  seems  to  indicate  an  intention 
of  the  Legislature  that  in  such  cases  two-thirds  only  of  the 
land  are  to  be  regarded  as  sold,  because  if  the  purchaser 
should  be  regarded  as  buying  all  of  the  land  he  ought  to 
pay  *  *  four-ninths  of  the  value  of  the  whole;  that  is,  two- 
thirds  of  two-thirds.  The  wife's  third  not  being  sold, 
the  question  is,  what  becomes  of  it?"  This  case  was 
cited  in  Elliott  v.  Gale,  113  Ind.,  supra. 

In  the  case  of  Taylor  v.  Duesterlferg ,  Admr,,  109  Ind. 
165,  on  page  169  of  the  opinion,  Mitchell,  J.,  said: 
''Under  the  act  of  1875,  section  2508,  R.  S.  1881,  a  pur- 
chaser at  an  execution  sale  can  acquire,  as  against  the 
debtor's  wife,  only  an  undivided  two-thirds  interest  in 
the  lands  sold." 

In  Mansur  v.  Hinkson,  94  Ind.  395,  the  construction 
of  the  act  of  1875  and  the  decisions  of  this  court  bearing 
thereon  were  fully  considered,  and  it  was  there  said: 
That  ''creditors  often  have  to  proceed  against  heirs,  and 
if  they  claim  that  the  other  property  of  the  deceased  is 
not  sufficient  to  pay  them,  and  that  therefore  one-fourth 
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of  the  widow's  third  of  such  large  estate  ought  to  be  sub- 
jected to  their  claims,  so  as  to  reduce  her  holding  to  one- 
fourth  of  the  entire  estate,  it  is  no  hardship  upon  them 
to  be  obliged  to  prove  such  matters  in  court.'* 

In  EUiott  V.  CalCj  113  Ind.,  supra,  Zollabs,  J.,  on 
page  408,  speaking  for  the  court,  said:  ''As  the  act 
of  1875  contemplates  that  not  less  than  two-thirds  of  the 
real  estate  shall  be  sold  at  the  judicial  sale,  so  it  equally 
contemplates  that  no  more  than  that  shall  be  sold  at  such 
sale,  as  against  the  wife.  In  other  words,  by  virtue  of 
the  judicial  sale  under  that  act,  the  inchoate  interest  of 
the  wife  in  the  real  estate  sold,  limited  by  that  act  to 
$20,000  in  value,  becomes  absolute  and  vested  in  her 
the  same  as  it  would  upon  the  death  of  her  husband. 
It  is  not  for  the  judgment  creditor,  nor  for  the  sheriff  or 
other  officer  making  the  sale,  to  determine,  ex  parte,  any 
more  than  for  an  administrator,  that  it  is  necessary  to 
sell  the  three-fourths  or  four-fifths  of  the  real  estate,  and 
by  thus  diminishing  the  wife's  title,  leave  her  but  one* 
fourth  or  one-fifth,  *  as  the  value  of  the  real  estate  may 
exceed  in  value  $10,000  or  $20,000.". 

Continuing  on  page  409,  the  learned  justice  further 
said:  **How,  then,  may  the  one-third  which  has  become 
absolute  and  vested  in  the  wife  by  virtue  of  the  judicial 
sale,  be  reduced  in  favor  of  the  judgment  creditor?  The 
result  of  the  holding  and  reasoning  in  the  case  of  Mansur 
V.  Hinkson,  supra,  is,  that  the  one-third  thus  held  by  the 
wife  may  be  reduced  down  to  one-fourth,  according  to  the 
value  of  the  real  estate,  and  that,  in  order  to  bring  about 
that  end,  the  judgment  creditor  must  take  proceedings  in 
court  against  her.  We  adhere  to  the  conclusion  that  the 
proceeding  there  indicated  will  have  to  be  pursued  by 
the  judgment  creditor,  in  order  to  reduce  for  his  benefit 
the  one-third  which  the  wife  takes  under  the  statute  by 
virtue  of  the  judicial  sale.     What  shall  be  the  scope  and 
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manner  of  proof  in  such  a  proceeding  we  need  not  here  de- 
termine, for  the  reason  that  no  such  proceeding  has  been 
instituted  for  such  reduction  of  the  interest  which  ap- 
pellant inherited  from  his  wife.  As  the  case  comes  to 
us,  appellant  is  entitled  to  have  partition  for  one-third 
of  the  real  estate  in  controversy."  Herein  we  have  the 
rule  laid  down:  "The  law  of  this  case/'  by  which  we 
must  be  governed  in  our  decision  in  this  appeal.  With 
this  view  of  the  law,  that  the. husband's  two-thirds  in** 
terest  in  the  lands  is  all  that  can  be  sold  in  the  first  in« 
stance  by  the  sheriff,  and  that  when  it  is  necessary,  and 
the  right  exists  under  the  law  so  to  do,  the  judgment 
creditor  must  take  proper  proceedings  to  reduce  the  in- 
terest of  the  wife  below  one-third,  how  does  it  apply  to 
the  facts  as  found  by  the  court  on  the  trial  of  this  action? 

We  can  not  presume  that  the  sheriff ,  ex  parte,  in  the 
sale  of  the  lands  in  question  offered  and  sold  more  than 
the  two-thirds  thereof  to  Gale,  the  interest  of  the  hus- 
band subject  to  be  sold  in  the  first  instance  as  against 
the  wife.  A  judgment  creditor  who  buys  at  his  own  sale 
obtains  only  the  interest  which  the  judgment  debtor  may 
have  in  the  property  sold  at  the  date  of  the  rendition  of 
the  judgment,  and  subject  to  be  sold  in  satisfaction  there- 
of. See  Shirk  v.  Thomas,  121  Ind.  147,  and  cases  there 
cited. 

Then  if  Cale,  who  purchased  the  lands  at  the  sheriff's 
sale  as  a  trustee  for  the  judgment  creditors,  received  all 
of  the  right  and  interest  that  could  be,  by  the  sheriff  in 
the  first  instance,  under  the  facts  herein,  offered  and 
sold,  and  that  the  interest  so  sold  realized  a  sum  sufiB- 
cient,  as  found  by  the  court,  to  satisfy  all  of  said  judg- 
ments, do  the  appellants,  who  stand  in  the  attitude  of 
purchasers  and  owners  of  the  undivided  interest  through 
Cale,  occupy  such  a  position  in  this  case,  under  the 
facts,  as  to  entitle  them  to  assail  the  constitutionality  of 
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the  act  of  1875?  We  think  that  this  question  must  be 
answered  in  the  negative.  The  judgments  into  which 
the  contracts  were  merged  have  been  paid,  and  are  no 
longer  in  existence,  and  therefore  the  appellants  are  not 
creditors,  the  obligations  of  whose  contracts  this  act  has 
in  any  way  impaired. 

So  far  as  the  real  estate  in  this  suit  is  concerned  the 
relation  of  debtor  and  creditor  has  long  since  terminated. 
As  said  in  the  case  of  Davis  v.  Rupe,  114  Ind.  588:  '*A 
purchaser  at  an  execution  sale  stands  in  no  sort  of  legal 
privity  of  contract  with  the  creditor  upon  whose  claim 
the  judgment  was  obtained.  It  does  not  alter  the  case 
that  the  purchaser  and  the  creditor  are  the  same  person. 
In  respect  to  the  property  purchased  they  can  not  be  the 
same.  The  creditors  ceased  to  be  creditors  when  the  sale 
occurred.  Thenceforward  their  interest  in  the  property 
was  as  purchasers  at  an  execution  sale,  not  as  creditors." 
See,  also,  Connecticut,  etc,  Life  Ins.  Co,  v.  Cushman,  108 
U.  S.  51. 

It  does  not  appear  in  this  case  from  the  record  how, 
nor  in  what  way,  these  appellants  are  concerned  with  the 
constitutional  question  which  they  seek  to  raise.  A  par- 
ty who  seeks  to  overthrow  a  statute  must  affirmatively 
establish  that  the  same  impairs  his  rights,  and  is  preju- 
dicial thereto.  Henderson,  Auditor,  v.  State,  ex  rel.,  137 
Ind.  552. 

This  appellants  have  not  shown,  and  hence  under  the 
facts,  as  they  appear  in  this  cause,  they  can  not  be  heard 
to  attack  the  constitutionality  of  the  act  in  question. 

However,  if  the  facts  in  this  action  did  present  to  this 
court  the  question  in  such  a  manner  as  would  compel  us 
to  decide  it,  we  must  suggest,  without  deciding,  that  we 
find  nothing  in  the  contention  of  appellants  and  the  au- 
thorities cited  by  them  that  would  authorize  us  to  depart 
from  the  principle  stare  decisis  and  overrule  the  decision 
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of  Taylor  v.  Stockwell,  66  Ind.  505,  decided  over  seven- 
teen years  ago,  and  followed  with  approval  in  a  number 
of  later  cases.  SeeJackman  v.  Nowling,  69  Ind.  188;  Davis^ 
V.  Rupe,  supra;  Rupert  v.  Martz,  116  Ind.  72;  Hervey  v. 
Kroaty  116  Ind.  268;  Robertson  v.  Van,  Cleave,  129  Ind. 
217  (228);  Anderson  v.  Anderson,  129  Ind.  573. 

We  find  no  error  in  the  proceedings  of  the  court  below 
that  would  authorize  us  to  reverse  the  judgment.  It 
therefore  follows,  from  the  conclusion  reached,  that  it 
will  not  be  necessary  to  determine  the  questions  raised 
by  appellants,  arising  out  of  alleged  errors  of  the  court 
in  not  permitting  them  to  prove  by  parol  that  the  lands 
were  not  sold  in  the  order  recited  ii^  the  sheriff's  return, 
and  in  denying  their  application  for  a  postponement  of 
the  trial  to  enable  them  to  have  the  return  corrected,  and 
in  not  sustaining  their  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence.  A  decision  of  these  ques- 
tions in  favor  of  appellants  would  not  work  a  reversal. 
Section  658,  R.  S.  1881  (R.  S.  1894,  section  670). 

Judgment  affirmed,  with  costs. 

Filed  Jan.  29, 1896 ;  petition  for  a  rehearing  overraled  May  28, 1895. 
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tion  Originating  in  Mayor^s  Court. — Constitutionality  of  City  Or- 
dinance,— In  an  action  in  the  circuit,  on  appeal  from  the  mayor's 
court,  to  recover  a  penalty  provided  by  ordinance,  the  action  of  the 
court  in  sustaining  a  demurrer  to  a  paragraph  of  answer  alleging 
that  the  ordinance  is  unconstitutional,  if  error,  was  harmless,  as  the 
validity  of  the  ordinance  could  have  been  raised  without  plea,  and 
an  assignment  of  error  based  on  such  ruling  presents  no  question. 
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Mator's  Court. — Appeals  to  Circuit  Court. — Pleading  and  Practice, — 
The  rules  of  pleading  and  practice  of  the  mayor's  coart  are  observed 
on  appeals  therefrom  to  the  circait  court. 

Appbllatb  Court. — Jurisdiction. — Constitutional  Question. — Sufficiency 
of  Complaint. — No  constitutional  question  having  been  properly 
presented,  and  the  only  other  objection  being  against  the  complaint, 
which  does  not  go  to  the  validity  of  the  ordinance,  the  jurisdiction 
of  the  cause  on  appeal  is  in  the  Appellate  .Court. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge,  for  appellant. 
P.  L,  Turner,  for  appellee. 

Hackney,  J. — ^This  action  originated  in  the  city  court 
of  the  appellee,  and  by  it  the  appellee  sought  to  recover 
a  penalty ,  provided  by  ordinance,  for  permitting  persons, 
on  Sunday,  to  enter,  congregate  or  remain  in  any  place 
where  intoxicating  liquors  are  sold,  on  secular  days,  to 
be  used  on  the  premises  where  sold.  The  circuit  court, 
on  appeal,  overruled  the  appellant's  demurrer  to  the 
complaint,  which  ruling  is  here  assigned  as  error. 

Thereupon  the  appellant  answered,  first,  in  general  de- 
nial, and,  second,  setting  up  the  provisions  of  the  ordi- 
nance charged  to  have  been  violated,  and  alleging  the 
invalidity  of  such  provisions  as  having  been  ordained 
without  authority  of  law  and  as  in  violation  of  the  ap- 
pellant's natural  rights,  guaranteed  by  the  Constitution 
of  Indiana. 

To  this  affirmative  answer  the  lower  court  sustained  the 
appellee's  demurrer,  and  thereafter  the  appellant  with- 
drew said  answer  in  general  denial,  declined  to  plead 
further,  and,  upon  a  trial,  it  was  adjudged  that  the  ap- 
pellee should  recover  $10  and  costs. 

The  second  assignment  of  error  is  upon  said  ruling 
upon  demurrer  to  the  affirmative  answer. 

The  objections  urged  against  the  complaint  do  not  go 
to  the  validity  of  the  ordinance,  but  to  the  sufficiency  of 
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the  allegations  under  the  ordinance.  The  first  assign- 
ment of  error,  therefore,  presents  a  question  within  the 
jurisdiction  of  the  Appellate  Court,  Acts  1893,  p.  29, 
section  1. 

The  validity  of  the  ordinance,  if  ''duly  presented," 
would  present  an  inquiry  within  the  jurisdiction  of  this 
court  (see  Acts,  supra)  and  would  probably  carry  the 
whole  case  within  the  latter  jurisdiction. 

Is  the  validity  of  the  ordinance  duly  presented  ?  We 
think  it  is  not. 

By  section  1528,  R.  S.  1894,  section  1460,  R.  S.  1881, 
''All  matters  of  defense,  except  the  statute  of  limitations, 
set-oft,  and  matter  in  abatement,  may  be  given  in  evidence 
without  plea." 

By  section  3497,  R.  S.  1894,  section  3062,  R.  S.  1881, 
it  is  provided  that  "The  same  rules  of  pleading  and  prac- 
tice shall  be  observed  in  the  city  judge's  or  mayor's  court 
that  are  in  a  justice's  court." 

In  the  circuit  court,  in  causes  originating  before  a 
mayor,  the  rules  of  pleading  and  practice  of  the  mayor's 
court  are  observed  on  appeal.  Wabash,  ete.y  R.  W,  Co.  v. 
Lash,  103  Ind.  80;  Smith  v.  Pinnell,  40  N.  E.  Rep.  798. 

It  is  manifest  therefore  that,  in  the  circuit  court,  the 
validity  of  the  ordinance  could  have.been  raised  without 
plea. 

The  ruling  of  the  court,  in  sustaining  the  appellee's 
demurrer  to  the  second  paragraph  of  answer,  in  view  of 
the  admissibility,  without  plea,  of  the  defense  pleaded,  if 
a  valid  defense,  was  harmless.  So  far  as  the  record  dis- 
closes, the  question  of  the  validity  of  the  ordinance  was 
not  made  except  by  the  answer. 

The  cases  of  City  of  Frankfort  v.  Aughe,  114  Ind.  77, 
and  City  of  Elkhart  v.  Calvert,  126  Ind.  6,  hold  that  in- 
asmuch as  the  city  is  relieved  from  pleading  the  ordi- 
nance, except  by  reciting  the  number  of  the  section,  the 
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validity  of  the  ordinance  may  be  questioned  in  defense. 
This  holding,  we  have  no  doubt,  was  ndt  intended  to  re- 
quire such  invalidity  to  be  specially  pleaded  and  thereby 
overturn  the  statutory  rules  of  pleading  to  which  we 
have  referred. 

The  cause  is,  for  the  reasons  stated,  transferred  to  the 
Appellate  Court. 

Filed  May  28,  1895. 
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No.  17,456. 
KOHLI    ET   AL.    v.    HaLL   BT   AL. 

Plbabino. — Complaint,  When  Sufficiently  Shows  Debt  Due  and  Unpaid. 
— Foreclosure  of  Mortgage, — In  an  action  to  foreclose  a  mortgage, 
averments  ''that,  by  the  terms  of  the  mortgage,  if  any  part  of  the 
debt,  principal,  or  interest  shall  become  due  and  remain  unpaid  for 
six  months  at  any  time,  the  whole  sum  secured  shall  be  immedi- 
ately due  and  payable ;  that  the  debts,  as  above  described,  by  rea- 
son of  the  nonpayment  of  interest  according  to  the  conditions  of 
said  mortgage  are  past  due  and  wholly  unpaid,"  are  sufficient  as 
showing  the  mortgage  debt  due  and  unpaid,  when  the  complaint  is 
first  attacked  on  appeal. 

Same. — Answer. — Sustaining  Demurrer  to, — Harmless  Error, — Practice. 
—An  error  in  sustaining  a  demurrer  to  a  paragraph  of  answer  is 
harmless  where  the  same  defense  is  available  under  another  para- 
graph to  which  a  demurrer  was  overruled. 

MoBTOAGE. — Judgment  on  Mortgage  Indebtedness  no  Bar  to  Action  on 
Mortgage. — Merger, — Decedents'*  Estates, — The  recovery  of  a  judg- 
ment upon  a  note  or  notes  secured  by  a  mortgage  is  no  bar  to  an- 
other action  to  foreclose  the  mortgage,  for  a  judgment  upon  mort- 
gage indebtedness  neither  merges  nor  impairs  the  mortgage  lien, 
and  may  be  enforced  against  property  of  a  decedent,  even  after  the 
expiration  of  the  year  from  the  death  of  the  decedent. 

8ame. — Foreclosure  Complaint. —  Variance  Between  Pleading  and  Proof . 
— Amendment  of  Pleading. — Supreme  Court  Practice. — Where  the  com- 
plaint, in  an  action  to  foreclose  a  mortgage,  alleges  the  mortgage 
indebtedness  to  consist  of  promissory  notes,  and  the  special  find- 
ing discloses  that  the  notes  had  been,  prior  to  the  present  action, 
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redaced  to  jadgments,  the  variance  is  one  which  might  have  been 
cared  by  amendment,  and  will  be  considered  as  cared  on  appeal. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellants. 
£.  W.  Vail  and  E.  Salsbury,  for  appellees. 

Jordan,  J. — ^This  is  an  action  to  foreclose  a  mortgage 
against  the  heirs  and  administrator  of  one  Isaac  Kohli, 
which  mortgage  and  the  notes  secured  thereby  were  ex- 
ecuted by  said  deceased.  The  errors  assigned  in  this 
court  are: 

First.  That  the  complaint  does  not  contain  facts  suf- 
ficient. 

Second.  That  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer. 

Third.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Fourth.   The  court  erred  in  its  conclusions  of  law. 

The  contention  of  appellants  is  that  the  complaint  does 
not  suflBciently  allege  that  the  debts  secured  by  the  mort- 
gage are  due  and  unpaid.  It  is  averred  therein  ''that, 
by  the  terms  of  the  mortgage,  if  any  part  of  the  debt^ 
principal  or  interest  shall  become  due  and  remain  un- 
paid for  six  months  at  any  time,  the  whole  sum  secured 
shall  be  immediately  due  and  payable.  That  the  debts 
of  plaintiffs,  as  above  described,  by  reason  of  the  non- 
payment of  the  interest  due  on  the  first  day  of  March, 
1892,  according  to  the  conditions  of  said  mortgage,  are 
long  past  due  and  wholly  unpaid." 

The  complaint  must  be  held  sufficient  in  this  respect, 
at  least,  when  assailed  for  the  first  time  in  this  court. 

The  facts  set  up  in  the  second  paragraph  of  the  answer 
were  to  the  effect  that  after  the  death  of  Isaac  Kohli,  the 
decedent,  and  before  the  commencement  of  this  action 
to   foreclose    the   mortgage,    appellees    had    each   filed 
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their  several  notes  secured  by  the  mortgage  against  his 
estate,  and  that  they  had  been  allowed  by  the  court  and 
judgment  rendered  thereon,  and  that  the  administrator 
of  said  estate  had  for  six  months  past  been  diligently 
prosecuting  proceedings  to  sell  the  real  estate  upon  which 
the  mortgage  was  sought  to  be  foreclosed  for  the  purpose 
of  discharging  said  mortgage  lien,  and  the  prayer  was 
that  the  proceedings  in  this  action  be  stayed  until  the  ad- 
ministrator could  effect  a  sale  of  the  mortgaged  premises. 
In  the  third  paragraph  of  the  answer  the  administrator 
set  forth  facts  showing  that  he  had  obtained  an  order  of 
sale  from  the  proper  probate  court,  and  was  and  had 
been  endeavoring  to  sell  the  real  estate  in  question,  and 
he  prayed  the  court  to  stay  proceedings  for  this  reason. 
A  demurrer  to  this  third  paragraph  of  answer  was  over- 
ruled. As  all  the  facts  tending  to  authorize  the  court, 
under  section  397,  Elliott's  Supp.  2484,  R.  S.  1894,  to 
stay  proceedings  in  a  foreclosure  suit  upon  the  applica- 
tion of  an  administrator,  were  more  fully  shown  in  this 
paragraph,  and  as  these  facts  were  available  thereunder 
on  the  trial  there  was  no  error  in  this  respect,  in  the  ac- 
tion of  the  court  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer.  Neither  can  it  be  held 
that  the  additional  facts  alleged  in  this  second  paragraph 
showing  that  the  mortgage  indebtedness  had  been  al- 
lowed by  the  court  against  the  decedent's  estate,  are  a 
bar  to  appellees'  right  to  enforce  their  action  upon  the 
mortgage  after  the  expiration  of  a  year  from  the  death  of 
said  decedent. 

.  It  is  well  settled  that  the  recovery  of  a  judgment  upon 
a  note  or  notes,  secured  by  a  mortgage,  is  no  bar  to  an 
ax^tion  to  foreclose  the  latter.  Conyera  v.  Mericles,  75 
Ind.  443,  and  cases  there  cited. 

A  judgment  upon  the  mortgage  indebtedness  neither 
merges  nor  impairs  the  mortgage  lien.     Pence  v.  Amf 
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strong,  95  Ind.  191^  and  cases  cited  on  page  207  of  the 
opinion. 

There  was  no  error  in  any  respect  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer.  If  the 
notes  secured  by  the  lien  in  question  had  been  merged 
in  judgments,  as  contended  by  appellants,  the  complaint 
in  the  case  at  bar  should  have  alleged  this  fact,  and  have 
shown  that  the  mortgage  indebtedness  had  been  changed 
in  form  by  being  reduced  to  judgments,  and  described  it 
in  that  form,  and  upon  failure  of  the  appellees  to  so  al- 
lege and  describe  said  indebtedness  as  it  existed  at  the 
commencement  of  the  action,  appellants  could,  on  the 
trial,  have  made  their  objections  upon  these  grounds, 
when  the  judgments  were  offered  in  evidence.  The  evi- 
dence is  not  in  the  record,  and,  consequently,  no  ques- 
tion for  our  consideration  is  presented  by  the  third  as- 
signment of  error. 

We  have  examined  the  special  finding  of  facts  and 
conclusions  of  law  thereon,  and  it  is  true  that  the  court 
finds  that  the  notes  secured  by  the  mortgage  had  been, 
prior  to  the  commencement  of  the  action,  allowed  by  the 
court  against  the  estate  of  Isaac  Kohli.  This  finding  as 
to  the  form  of  the  indebtedness  as  it  existed  when  the 
action  was  instituted  was,  to  say  the  least,  but  a  variance 
from  the  averments  in  the  complaint,  as  the  mortgage 
indebtedness  was  therein  treated  as  being  evidenced  by 
the  notes  and  the  pleading  was  silent  in  regard  to  the 
fact  that  they  had  been  allowed  and  reduced  to  judg- 
ments against  the  estate.  However,  as  this  was  a  mat* 
ter  that  might  have  been  corrected  in  the  trial  court  by 
amendment,  so  as  to  correspond  to  the  proof  upon  the 
trial,  this  court,  on  appeal,  will  deem  the  amendment  to 
have  been  made.  This  rule  of  practice  is  well  settled. 
Section  658,  R.  S.  1881,  section  670,  R.  S.  1894;  Krulz 
V.  Howard  J  70  Ind.  174,  and  cases  cited. 
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It  appears  from  the  special  findings  that  over  a  year 
had  elapsed  since  the  death  of  the  decedent  and  before 
the  beginning  of  this  action,  and  that  the  administrator 
had  not  diligently  prosecuted  his  proceedings  to  sell  the 
real  estate.  The  special  finding  of  facts  taken  and  con- 
sidered as  a  whole,  we  think,  fully  sustains  the  conclu- 
sions of  law  thereon,  and  authorized  the  court  in  award- 
ing a  decree  of  foreclosure  in  favor  of  appellees. 

We  discover  no  available  error  and  the  judgment  is 
affirmed,  with  cost. 

Filed  June  4, 1S96. 


No.  16,998. 

The  People's  Mutual  Benefit  Society  v.  McKay. 

LiPE  Imsubangb. — Admission  of  Cause  of  Action  and  Bight  of  Becovery^ 
But  Amount  Disputed. — Where,  in  an  action  on  an  insurance  policy 
the  insurer  ''admitted  the  validity  of  the  plaintiff's  demand,  except 
as  to  the  amount  plaintiff  was  entitled  to  recover,''  and  ''admitted 
its  liahility  to  plaintiff,  except  as  to  the  amount  plaintiff  was  enti- 
tled to  receive,"  all  questions  as  to  the  insurable  interest  of  plaintiff 
were  expressly  waived,  and  were  no  longer  in  issue. 

Same.— Admission,  Effect  of. —  Waiver. — Such  admission  having  been 
received  and  acted  upon,  it  became  a  fixed  fact  in  the  case  as  much 
as  if  it  had  formed  a  part  of  the  answers,  and  can  not  be  withdrawn 
or  limited  in  its  operation,  and  must  stand  as  a  waiver  of  such  ques- 
tions for  all  purposes. 

QAMH.—Burden  of  Proof —That  Plaintiff  is  not  Entitled  toBecover  Maxi- 
mum Ammint  of  Policy . — Facts  Peculiarly  Within  Defendant's  Knowl- 
edge.— Where  the  only  issue  in  an' action  on  an  insurance  policy  is 
the  amount  of  recovery,  the  policy  calling  for  $4,000,  unless  eighty 
per  cent,  of  the  assessment  for  its  payment  should  not  equal  such 
sum,  the  membership,  the  amount  of  assessment,  the  losses  par- 
ticipating in  such  amount,  the  extent  of  lapses,  were  matters  pecu- 
liarly within  the  knowledge  of  the  insurance  company,  and,  upon 
the  issue  presented,  the  burden  of  proving  that  the  allotment  to  the 
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policy  was  less  than  the  maximum  thereof,  rested  upon  the  insur- 
ance company,  the  defendant. 

Samb. — Prima  Facie  Case, — ^The  plaintiff  made  a  prima  facie  case  au- 
thorizing a  recovery  of  the  amount  of  the  policy  by  showing  the 
issuance  of  the  policy  or  certificate,  performance  of  its  conditions 
by  the  claimant  and  the  insured,  and  a  failure  of  performance  on 
the  part  of  the  insurer. 

Same. — Finding  as  to  Amount  of  Becovery. — Inde^flniteness, — Law  and 
Fact. — Where  the  jury  found  that  the  amount  of  recovery  should 
vary  according  to  three  contingencies,  viz.,  $312,  $312  and  interest 
from  a  date  stated,  or  $4,000,  as  the  law  should  require  under  the 
facts  found,  the  finding  was  not  so  indefinite  as  to  vitiate  it.  Under 
the  facts  found,  it  became  a  question  of  law  as  to  which  of  the  three 
sums  should  constitute  the  recovery. 

Same. — Special  Finding,  InaufUdency, — Burden  of  Proof. — A  finding 
that  there  was  $41,190.96  in  the  pool  from  which  to  pay  158  claims, 
in  amounts  not  found,  is  not  sufficient  to  discharge  the  burden  rest- 
ing upon  the  insurance  company  to  show  that  the  plaintiff  was  not 
entitled  to  recover  the  amount  of  the  policy. 

From  the  Elkhart  Circuit  Court. 

0.  Z.  Hubbell  and  H.  C  Dodge,  for  appellant. 

J,  W.  Van  Fleet  and  W.  H,  Hauenatein,  for  appellee. 

Hacknby,  C.  J. — ^The  appellee  sued  the  appellant 
upon  a  policy  of  life  insurance  issued  by  the  appellant 
upon  the  life  of  George  Parliament,  the  appellee's  father, 
providing  an  insurance  '*for  a  sum  not  to  exceed  four- 
fifths  of  the  amount  collected  from  one  assessment  on  all 
the  members  (of  this  class).  »  •  *  if  (Jeath  occurs 
after  three  years  the  amount  *  *  shall  not  exceed  four 
thousand  dollars." 

One  of  the  conditions  of  said  policy  was:  ''That  the 
society  shall  at  no  time,  nor  under  any  circumstances, 
make  to  exceed  two  assessments  per  month,  and  the  losses 
of  each  alternate  two  months  of  each  year,  beginning 
with  the  first  two  months,  shall  be  paid  by  the  assess- 
ments of  the  following  two  months.  Losses  of  January 
and  February,  paid  by  the  March  and  April  assessments, 
and  the  March  and  April  losses  by  May  and  June  assess- 
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ments,  etc.  But  should  the  losses  of  any  two  months 
amount  to  more  than  eighty  per  cent,  of  the  amount  col- 
lected from  the  four  assessments  of  the  two  months  fol- 
lowing then  and  in  every  such  case  the  eighty  per  cent, 
of  the  amount  collected  from  the  four  assessments  of  the 
two  months  following  shall  be  divided  pro  rata  among 
the  beneficiaries  of  said  two  months'  losses,  and  the 
amount  so  divided  shall  be  received  and  accepted  as  full 
payment  of  the  certificate  or  certificates  held  as  afore- 
said. Should  one  assessment  be  sufficient  to  pay  two 
months'  losses  then  only  one  assessment  shall  be  made 
during  the  two  months.  If  two  are  required  two  will  be 
made,  one  each  month,  etc.  All  losses  shall  be  consid- 
ered as  having  occurred  in  the  months  in  which  the 
proofs  of  death  are  approved  by  the  society." 

There  were  five  paragraphs  of  complaint  and  five  para- 
graphs of  answer.  The  fourth  paragraph  of  complaint 
was  withdrawn  and  questions  were  made  upon  motion 
to  make  more  specific  and  demurrer  to  the  other  four 
paragraphs,  while  the  sufficiency  of  the  answers  was 
questioned  upon  demurrer  and  the  ruling  of  the  court  in 
sustaining  the  second  and  fifth  answers  is  assigned  as 
cross-error. 

At  the  trial  the  appellant  by  counsel,  Henry  C.  Dodge, 
made  the  following  statement,  admission  and  waiver  to 
the  court,  the  jury  and  counsel  for  the  appellee:  That 
he  "admitted  the  validity  of  the  plaintiff's  demand 
against  the  defendant  except  as  to  the  amount  plaintiff 
was  entitled  to  recover  and  announced,  as  aforesaid,  that 
the  defendant  admitted  its  liability  to  the  plaintiff,  ex- 
cept as  to  the  amount  plaintiff  was  entitled  to  receive, 
and  announced,  as  aforesaid,  that  the  defendant  would 
confine  its  defense  wholly  to  the  second  and  fifth  para- 
graphs of  its  answer,  and  the  said  acts  on  the  part  of 
Vol.  141—27 
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said  Henry  C.  Dodge  were  done  in  accordance  with  the 
instructions  of  the  defendant  and  in  accordance  with  the 
instructions  of  Ephraim  T.  Oilman,  the  vice-president 
of  the  defendant,  who  was  then  present  in  court  and  rep- 
resenting the  defendant  therein  and  who  then  and  there 
agreed  to  the  same."  The  plaintiff  did  not  then  intro- 
duce any  evidence,  but  the  case  proceeded  to  trial  upon 
the  issues  formed  upon  the  second  and  fifth  paragraphs 
of  defendant's  answer. 

The  appellant's  said  second  and  fifth  paragraphs  of 
answer  sought  only  to  limit  the  recovery  to  the  sum  of 
$312  under  the  condition  of  said  policy  above  quoted. 

The  cause  was  submitted  to  a  jury,  and  the  trial  re- 
sulted in  a  special  verdict,  which  found  that  said  policy 
with  said  condition  was,  on  the  27th  day  of  March,  1885, 
issued  to  the  appellee  upon  the  life  of  her  father,  George 
Parliament;  that  all  of  the  conditions  of  the  policy  on 
her  part,  including  payment  of  assessments  and  mem- 
bership fees,  had  been  fully  performed  by  the  appellee; 
that  said  Parliament  died  on  the  7th  day  of  January, 
1892;  that  proofs  of  death  were  made  as  required  by  the 
terms  of  the  policy;  that  the  policy  had  been  taken  out 
by  the  appellee  with  the  written  consent  of  the  insured; 
that  the  action  had  been  commenced  within  the  time 
limited  by  the  policy;  that  the  appellant  was  a  mutual 
benefit  association,  having  no  capital  and  paying  its 
losses  from  assessments  upon  its  members,  according  to 
the  provisions  of  its  by-laws. 

It  was  found,  also,  that  under  one  of  its  by-laws  the 
appellant  provided  that  its  mortuary  fund  should  consist 
of  eighty  per  cent,  of  the  full  amount  collected  from  as- 
sessments in  any  given  pool,  and  should  be  distributed 
among  the  beneficiaries  of  deceased  members,  whose 
claims  were  approved,  with  the  pool  next  preceding  the 
one  in  which  the  assessment  was  levied,  and  as  follows: 
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"Each  claimant,  if  not  otherwise  settled  with,  shall  he 
entitled  to  first  receive  the  full  amount  of  assessments 
that  have  been  paid  to  the  society  on  account  of  his  cer- 
tificate or  certificates  in  which  he  or  she  is  beneficiary 
on  his  or  her  pro  rata  share  thereof;  if  more  than  one 
beneficiary,  and  in  addition  thereto,  he  or  she  shall  also 
receive  her  pro  rata  share  of  the  balance  of  said  mortuary 
fund  remaining  after  said  assessments  and  money  paid 
on  previous  settlements  are  deducted;  in  other  words,  the 
balance  of  said  mortuary  fund  will  be  divided  equally 
among  the  shares  approved  in  said  pool  not  previously 
settled;  and  it,  together  with  the  assessments  aforesaid, 
shall  be  paid  to  said  claimant  and  the  amount  so  divided 
shall  be  considered  as  payment  in  full  of  the  certificate 
terminating  in  said  pool,  and  shall  be  so  received  by  the 
beneficiary  named  thereon  or  the  legal  holders  thereof, 
who  shall  properly  receipt  the  same  in  accordance  there- 
with, and  deliver  them  to  the  society  at  Elkhart,  Indi- 
ana, upon  the  payment  to  them  of  said  sum.  All  shares 
maturing  shall  be  paid  with  the  pool  of  the  months  in 
which  the  proofs  of  death  maturing  the  same  are  ap- 
proved by  the  society.  In  case  any  shares  mature,  the 
payment  of  which  is  contested  by  the  society,  and  a  judg- 
ment is  rendered  in  favor  of  the  plaintiff,  said  shares 
shall  be  placed  in  and  paid  equally  with  the  shares  of 
the  pool  then  forming." 

It  is  further  found  that  on  the  1st  day  of  March,  1892, 
appellant  levied  an  assessment  upon  all  the  members  of 
said  association  in  accordance  with  its  by-laws  at  that 
time;  that  eighty  per  cent,  of  said  assessment  levied  and 
paid  amounted  to  the  sum  of  $41,524.53;  that  158  other 
claims,  representing  1,164  shares,  were  entitled  to  dis- 
tribution in  said  pool  created  by  levying  said  assessment; 
that  from  said  $41,524.53,  the  sum  of  $333.57  was  paid 
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out  on  one  claim,  leaving  a  balance  of  $41,190.96  with 
which  to  pay  said  remaining  claims. 

It  is  found  also  that  appellant  made  but  one  assess* 
ment  during  tha  months  of  May  and  June^  1892;  that 
in  the  month  of  February,  1892,  the  defendant  levied 
and  collected  the  regular  assessment  upon  all  its  mem- 
bers, and  retained  therefrom  twenty  per  cent,  of  the 
same  for  expenses  of  the  company;  that  on  September 
17,  1892,  appellee  demanded  payment  of  the  policy  or 
that  an  assessment  be  made  to  pay  it,  but  the  appellant 
refused  to  do  either,  or  to  pay  any  sum  thereon.  It  is 
further  found  that  the  by-law  above  found  was  enacted 
after  the  issuance  of  appellee's  policy  and  without  her 
agreement  or  consent. 

The  special  verdict  concludes  in  the  following  words: 
*'If  upon  the  foregoing  facts  the  law  is  with  the  plaintiff, 
and  she  is  entitled  to  three  hundred  and  twelve  dollars, 
then  we  find  for  plaintiff,  and  assess  her  damages  at 
three  hundred  and  twelve  dollars.  If  upon  the  foregoing 
facts  the  law  is  with  the  plaintiff,  and  she  is  entitled  to 
three  hundred  and  twelve  dollars,  and  interest  on  the 
same  from  the  17th  day  of  September,  1892,  then  we 
find  for  the  plaintiff,  and  assess  her  damages  at  three 
hundred  and  twelve  dollars,  and  interest  on  the  same 
from  the  17th  day  of  September,  1892,  to  date. 

If  upon  the  foregoing  facts  the  law  is  with  the  plaint- 
iff, and  she  is  entitled  to  four  thousand  dollars,  then  we 
find  for  the  plaintiff,  and  assess  her  damages  at  four 
thousand  dollars.  If  the  law  is  with  the  defendant,  we 
find  for  the  defendant.'' 

The  circuit  court  denied  appellant's  motions  for  a 
venire  de  novo,  for  judgment  on  the  special  verdict  and 
for  a  new  trial,  and  sustained  the  appellee's  motion  for 
judgment  in  her  favor  for  four  thousand  dollars,  and 
overruled  appellant's  motion  to  modify  the  judgment  as 
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to  the  amount  thereof.  These  rulings,  with  those  above 
mentioned,  as  to  the  sufficiency  of  the  complaint,  and 
upon  the  motion  to  make  more  specific  the  fifth  para- 
graph of  complaint,  are  urged  by  the  appellant  in  seek- 
ing a  reversal  of  the  judgment. 

We  are  first  to  consider  the  effect  of  the  appellant's 
admission   and  waiver  upon   the   trial,  both  as   to  the 
issues  submitted  and  returned  by  the  jury,  and  as  to  the 
alleged  errors  assigned  in  this  court.     The  objection  to 
the  second  paragraph  of  complaint  was  that  it  alleged 
no  fact  disclosing  an  insurable  interest  on  behalf  of  the 
appellee  in  the  life  of  the  insured,  while  appellee  con- 
tended that  the  allegation  that  the  insurance  w^as  taken 
by  her  ** with  the  written  consent  of  the  insured**  was 
sufficient  under  sections  4902,  5048,  5049  and  5050,  R. 
S.  1894.  Theobjection  to  the  fifth  paragraph  of  complaint, 
both  upon  motion  to  make  more  specific  and  upon  de- 
murrer, was  that  the  allegation  that  the  insured  and  the 
appellee  both  resided  in  the  State  of  Michigan  at  the 
time  of  the  issuance  of  the  policy  or  certificate,  and  that 
under  the  laws  of  that  State  the  appellee  was  charged 
with  a  duty  of  supporting  indigent  parents  did  not  dis- 
close an  insurable  interest  in  the  life  of  the  insured; 
that  it  should  appear  that  appellee  continued  to  reside 
in  that  State  up  to  the  time  of  the  death  of  the  insured. 
Upon  others  of  the  motions  made,  as  we  have  stated, 
the  appellant  sought  to  save  the  question  as  to  whether 
the  appellee  held  an  insurable  interest  in  the  life  of  her 
father.     It  is  insisted  by  the  appellant  that  the  effect  of 
the  admission  above  referred  to  was  only  to  waive  the  in- 
troduction of  evidence  and  not  as  admitting  a  right  of 
recovery.     This,  in  our  opinion,  is  not  the  effect  of  the 
admission,  but,  when  accepted  and  acted  upon  by  the 
appellee  and  by  the  trial  court,  it  was  equivalent  to  a 
waiver  of  any  question  of  the  appellee's  right  of  recovery 
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and  an  express  limitation  of  the  issue  to  the  amount  of 
the  recovery,  as  presented  by  the  second  and  fifth  para- 
graphs of  answer.  The  appellant  * 'admitted  the  validity 
of  the  plaintiff's  demand  against  the  defendant,  except 
as  to  the  amount  plaintiff  was  entitled  to  recover"  and 
"admitted  its  liability  to  the  plaintiff,  except  as  to  the 
amount  plaintiff  was  entitled  to  receive,  and  announced 
*  *  that  the  defendant  would  confine  its  defense  wholly 
to  the  second  and  fifth  paragraphs  of  its  answer."  All 
questions,  therefore,  as  to  the  insurable  interest  of  the 
appellee  were  expressly  waived  and  were  no  longer  in 
issue.  Evidence  upon  them  was  not  required,  and  with- 
out it  a  finding  of  the  facts  relating  thereto  was  not  only 
unnecessary  but  was  impossible.  Having  thus  conceded 
the  cause  of  action  and  right  of  recovery,  and  the  con* 
cession  having  been  received  and  acted  upon,  it  became 
a  fixed  fact  in  the  case  as  much  as  if  it  had  formed  a 
part  of  said  answers.  It  can  not  now  be  withdrawn  or 
limited  in  its  operation  and  must  stand  as  a  waiver  of 
such  questions  for  all  purposes. 

The  motion  for  a  venire  de  novo  and  the  motion  for 
judgment  in  appellant's  favor  are  conceded  to  present 
the  same  question,  namely:  that  the  verdict  did  not  find 
definitely  an  amount  which  the  appellee  should  recover 
in  the  event  the  law  should  be  with  her.  It  is  not 
necessary  to  our  conclusion  that  we  determine  which 
motion  pursued  the  proper  practice.  As  we  have  said, 
the  issue  tried  was  confined  to  the  question  of  the  amount 
of  recovery  authorized;  the  jury  found  the  issuance,  terms 
and  conditions  of  the  policy,  the  amount  of  the  pool  from 
which  the  appellee's  loss,  if  approved,  should  have  been 
paid,  the  number  of  claims  against  such  pool  or  fund 
and  the  number  of  shares  to  participate  therein,  but  did 
not  find  the  proportion  sustained  by  such  claims  or 
shares  to  the  fund  nor  the  proportion  of  said  fund  appli- 
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cable  to  the  appellee's  claim  or  any  claim  against  such 
fund. 

It  is  insisted  by  the  appellant  that  the  burden  of  show- 
ing what  proportion  of  said  fund  was  applicable  to  this 
policy  was  upon  the  appellee,  while  the  appellee  main- 
tains that  the  insurance  was  for  $4,000,  unless  eighty  per 
centum  of  the  assessment  for  its  payment  should  not  equal 
said  sum;  that  the  membership,  the  amount  of  the  assess- 
menty  the  losses  participating  in  said  amount,  the  extent 
of  lapses,  etc.,  were  matters  peculiarly  within  the  knowl- 
edge of  the  appellant,  and,  upon  the  issue  as  presented 
by  the  answers  and  waiver  of  the  appellant,  the  burden 
of  proving  that  the  allotment  to  said  policy  was  less  than 
the  maximum  thereof  rested  upon  the  appellant.  We 
have  no  doubt,  under  the  decisions  in  this  State,  that  the 
appellee's  position  is  correct.  Elkhart  Mutual y  etc., 
Aaan.  v.  Houghton^  103  Ind.  286;  Supreme  Lodge,  etc., 
v.  Knight y  117  Ind.  489;  People's  Mut.,  etc.,  Society  y. 
Werner,  Admz.,  6  Ind.  App.  614. 

In  Supreme  Lodge,  etc.,  v.  Knight,  supra,  the  policy 
insured  for  $2,000  with  a  provision  that  if  there  should 
be  less  than  2,000  members  subject  to  assessment  to  pay 
said  policy  the  same  should  be  paid  at  the  rate  of  one 
dollar  to  each  member  in  good  standing  in  the  class  to 
which  such  policy  belonged.     It  was  there  held  that  the 
number  of  members  being  a  matter  peculiarly  within  the 
knowledge  of  the  insurer,  the  burden  was  on  the  latter  to 
establish  the  insufficiency  of  the  collected  assessment  to 
pay  the  full  amount  of  the  policy.     It  was  held  also  that 
the  claimant  made  a  prima  facie  case,  authorizing  a  re- 
covery of  the  amount  of  the  policy, by  showing  the  issu- 
ance of  the  certificate,  performance  of  its  conditions  by 
the  claimant  and  the  assured  and  a  failure  of  perform- 
ance on  the  part  of  the  insurer. 

The  appellant's  learned  counsel  attempt  to  distinguish 
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the  cases  cited  from  the  present  by  the  claim  that  in  such 
cases  the  policies  provided  an  insurance  for  a  sum  cer- 
tain, with  a  condition  that  if  the  fund  raised  by  assess- 
ment should  not  be  sufficient  the  payment  should  be 
equal  only  to  the  fund  raised.  We  do  not  observe  the 
distinction.  The  policy  before  us  promises  a  definite 
maximum  sum,  $4,000,  and  contains  the  condition  that 
if  a  certain  fund  to  be  raised  is  not  sufficient  to  pay  that 
sum  payment  may  be  made  with  the  fund  raised  for  that 
purpose.  The  policies  in  the  cases  cited  did  not  differ 
from  that  before  us  upon  the  question  under  considera- 
tion. It  is  plain,  therefore,  that  the  appellee's  right  of 
recovery  was  of  the  $4,000,  unless  it  was  made  to  appear 
that  the  fund  from  which  the  loss  was  payable  was  in- 
sufficient to  pay  that  sum.  The  burden  of  that  issue  was 
assumed  by  the  appellant's  answers  and  admissions  and 
was  cast  upon  the  appellant  by  the  law.  If  not  dis- 
charged the  sum  appellee  was  entitled  to  recover  was 
$4,000. 

It  is  said  that  the  finding  as  to  the  sum  of  the  recov- 
ery was  indefinite  by  reason  of  the  conclusion  that  the 
sum  should  vary  according  to  the  three  contingencies 
stated,  namely,  $312,  $312  and  interest  from  a  date 
stated,  or  $4,000,  as  the  law  should  require  under  the 
facts  found.  We  are  unable  to  agree  with  counsel  in 
this  position.  No  fact  is  required  to  be  supplied  by  the 
court  upon  the  conclusions  of  the  jury.  Upon  the  facts 
returned,  it  became  a  question  of  law,  and  not  one  of 
fact,  as  to  which  of  the  three  sums  should  constitute  the 
recovery. 

That  the  second  sum  should  have  required  a  calcula- 
tion, does  not  render  it  objectionable  as  an  indefinite 
finding.     Dawson  v.  Shirky  102  Ind.  184. 

If  the  facts  found  did  not  discharge  the  burden  resting 
upon  the  appellant  under  its  answers  and  admissions, 
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then  it  would  appear  that  there  was  no  contingency  in 
which  $312  would  be  recoverable  under  the  law,  and  tliat 
the  only  possible  recovery  would  be  the  sum  of  $4,000 
if  there  were  no  facts  found  defeating  a  recovery  upon 
the  prima  facie  case  admitted  by  the  appellant  and  found 
by  the  jury  from  the  policy,  its  conditions  and  the  com- 
pliance with  its  terms  by  the  appellee.  The  two  con- 
tingencies involving  $312  or  $312  and  interest,  in  the 
event  stated,  would  be  treated  as  surplusage,  and  entirely 
disregarded. 

In  our  opinion,  the  finding  that  there  was  $41,190.96 
in  the  pool  from  which  to  pay  158  claims,  in  amounts 
not  found,  is  not  suflScient  to  discharge  the  burden  rest- 
ing upon  the  appellant.  From  such  finding  it  could  not 
be  ascertained  what  proportion  of  said  pool  or  fund  was 
properly  subject  to  the  payment  of  this  claim,  if  any. 
A  necessary  fact  not  found  is  presumed  not  to  have  been 
proven,  when  considering  the  special  verdict.  Town  of 
Fowler  v.  Linquist,  138  Ind.  566. 

The  appellant's  motion  to  modify  the  judgment  for  the 
reason  that  it  was  excessive,  we  may  say,  without  con- 
sidering the  form  or  sufficiency  of  the  motion,  was  cor- 
rectly overruled  if  our  holding  that  the  finding  author- 
ized a  judgment  for  $4,000  is  correct. 

The  appellant's  motion  for  a  new  trial  assigned  as 
reasons  therefor: 

1.  That  the  verdict  was  not  sustained  by  the  evi- 
dence. 

2.  That  the  verdict  was  contrary  to  law. 

3.  That  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  properly  raised  the  question  that  neces- 
sary facts  were  proven  but  were  not  found  by  the  jury. 
Young  V.  Bergery  132  Ind.  530;  Branson  v.  Studabaker, 
133  Ind.  147;  Elliott  App.  Proced.,  section  757. 
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The  motion  does  not  raise  an  objection  to  the  special 
verdict  that  the  damages  are  excessive. 

The  appellant's  counsel  urge  that,  "The  special  ver- 
dict finds  as  a  fact,  in  the  sixteenth  finding  of  facts, 
*  *  *  every  material  fact  set  up  in  the  *  *  an- 
swerSy  and  an  assessment  of  damages  of  four  thousand 
dollars  would  be  clearly  contrary  to  law  and  the  evi- 
dence. The  whole  evidence,  uncontradicted,  sustains 
that  finding  of  facts. ' ' 

While  appellant's  position  that  $4,000  was  excessive 
may  be  correct,  that  position  was  directed  to  the  judg- 
ment of  the  court  upon  the  motion  to  modify,  and  we 
there  passed  upon  it  adversely  to  the  appellant.  The 
verdict,  upon  the  facts  returned,  was  not,  as  we  have 
shown,  excessive  in  the  return  of  $4,000.  With  the 
above  quotation  from  appellant's  brief  it  is  utterly  in- 
consistent to  contend  that  the  special  verdict  omitted 
findings  of  facts  proven  by  the  evidence  and  alleged  in 
the  answers,  yet  it  is  argued  that  the  jury  should  have 
found  that  appellee  was  entitled  to  $312,  because  a  wit- 
ness testified,  uncontradicted,  to  the  conclusion  that 
such  sum  was  that  to  which  appellee  was  entitled  in  re- 
payment of  the  money  paid  in  by  her,  and  that  the  fund 
of  $41,524.53  had  been  consumed  in  paying  claims 
against  it.  The  embarrassment  appellant's  position 
meets  in  resorting  to  the  evidence  to  support  a  possible 
finding  in  appellee's  favor  for  but  $312,  the  sum  claimed 
to  have  been  paid  in  by  her,  payable  from  said  pool  of 
$41,524.53,  is  in  the  positive  and  uncontradicted  proof 
that  instead  of  approving  appellee's  claim  and  assigning 
it  to  said  pool  for  payment  in  any  sum  the  claim  *'was 
not  approved  and  was  not  tabulated.*' 

All  of  the  evidence  and  the  finding  of  the  jury  as  to 
said  pool,  its  sources  and  its  disposition,  were  insuflBcient 
to  establish  an  interest  in  the  appellee  in  such  pool,  and 


MAY  TERM,  1895.  427 

The  People's  Mutual  Benefit  Society  v.  McKay. 


the  case  was  left,  upon  the  evidence  and  the  face  of  the 
verdict,  to  be  determined  without  reference  to  the  pool. 
Appellee  was  not  entitled  to  enter  any  pool  and  receive 
distribution  therefrom  unless  her  claim  had  been  ap- 
proved and  tabulated  for  participancy  in  the  pool  derived 
from  assessments  levied  to  pay  such  claim  and  other 
claims  belonging  to  the  number  levied  for.     The  issue, 
the  burden  of  which  we  have  shown,  rested  upon  the  ap- 
pellant, namely:  that  of  proving  that  appellee's  admit- 
tedly valid  claim  and  her  right  of  recovery  were  in  a 
sum  less  than  the  maximum  obligation  of  the  policy,  has 
not  been  established  by  the  evidence  nor  found  by  the 
jury,  and  the  judgment  of  the  circuit  court  was  proper. 
In  the  argument  of  questions  presented  in  this  case, 
counsel  for  the  appellant  have  so  far  forgotten  their  priv- 
ileges as  to  impugn  the  motives  and  reflect  upon  the  in- 
tegrity of  the  judge  of  the  circuit  court.     A  class  of  at- 
torneys practicing  in  this  court,  we  regret  to  say,  habitu- 
ally commit  this  error,  and  we  are  constrained,  at  this 
time,  to  say  that  this  practice  not  only  tends  to  detract 
from  the  high  esteem  in  which  the  trial  courts  of  our 
State  are  justly  held,  but  it  belittles  .the  station  of  those 
who  indulge  in  it,  and  it  brings  them  no  better  standing 
before  this  court,  and  certainly  adds  no  strength  to  the 
causes  they  espouse.     We  are  not  entertained  by  reading 
reflections  upon  the  trial  judges,  and  when  their  char- 
acters are  not  an  issue  in  the  cause,  we  hope  to  ever  pre- 
sume that  their  actions  are  guided  by  honorable  and  con- 
scientious  purposes.     At   best,   all   of   mankind    make 
mistakes,  and  it  is  surprising  that  in  the  vast  and  com- 
plicated business  of   the  trial  courts,  conducted,  as  it 
must  be,  with  dispatch,  so  few  mistakes  are  made.  That 
mistakes  or  misjudgment  or,  we  may  say,  mere  differ- 
ences of  opinion  should  not  be  characterized  as  insincere 
or  dishonest,  is  a  rule  that  counsel  would  insist  upon  in 
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their  own  behalf,  and  should,  therefore,  be  accorded  by 
them  to  others. 

In  the  present  instance,  not  only  was  the  judgment  of 
the  trial  court  not  tainted  with  partiality,  but,  in  our 
opinion,  it  was  legally  correct. 

The  judgment  is  affirmed. 

Filed  Dec.  11,  1894. 

On  Petition  for  a  Rehearing. 

Hackney,  J. — ^The  petition  for  a  rehearing  advances 
no  question  not  considered  in  the  original  hearing,  but 
the  apparent  earnestness  and  sincerity  of  counsel  ia 
claiming  that  we  erred  in  construing  the  policy  in  this 
case  to  be  similar  to  those  in  other  cases  cited  by  us  upon 
the  question  of  the  burden  of  proof,  induces  us  to  add  to 
what  was  said  in  the  former  opinion. 

The  appellee's  policy  insured  for  an  amount  not  to 
exceed  $4,000,  but  provided  that  its  payment  should 
consist  in  and  not  exceed  four-fifths  of  the  sum  collected 
from  one  assessment  of  the  members.  This,  it  is  in- 
sisted, is  not  an  insurance  for  a  definite  sum,  and  should 
be  distinguished  from  the  cases  of  Houghton,  Knight 
and  Werner,  cited  by  us. 

In  the  first  of  those  cases,  and  substantially  so  in  the 
others,  the  policy  insured  for  *'$1,000,  orso  much  there- 
of as  may  be  realized  from  one  assessment,  not  exceeding 
$1,000.'' 

In  either  policy  the  maximum  sum  was  stipulated,  and 
its  payment  depended  upon  the  uncertain  amount  col- 
lected from  an  assessment,  but  in  either  case  no  more 
should  be  paid  than  the  collection  for  that  purpose-  If, 
in  principle,  there  is  any  difference  in  the  policies,  we 
do  not  yet  comprehend  it.  That  there  are  mere  verbal 
differences,  is  conceded.  But  if  there  should  be  found 
a  difference  in  the  effect  of  the  policies  as  to  the  princi- 
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pie  or  theory  upon  which  the  insurance  should  be  paid, 
we  discover  no  room  for  distinction  in  the  application 
of  the  principle  of  law  announced  in  the  cases  cited. 

In  the  Houghton  case,  it  was  said,  at  p.  288:  ''It 
would  be  difficult,  if  not  impossible,  for  appellee  to  know 
how  many  members  of  the  association  there  are.  The 
books  of  the  association  doubtless  show  the  number. 
These  books  are  in  the  possession  and  custody  of  the 
officers  of  the  association.  If  the  members  are  such,  in 
number,  that  an  assessment  would  not  produce  $2,000, 
that  fact  is  known  to  the  officers  of  the  association,  and 
they  should  set  it  up  in  an  answer,  and  make  good  the  an- 
swer by  proof,  as  they  readily  could  if  true.  This,  we 
think,  is  the  reasonable  rule  to  apply  in  a  case  like  this, 
and  especially  where,  as  here,  the  insurer  contests  the 
claim  upon  other  grounds,  and  utterly  refuses  either  to 
pay  or  make  an  assessment." 

Why  this  rule  is  not  applicable  to  the  case  in  hand  we 
are  not  advised  by  counsel  further  than  in  the  claim  that 
in  the  present  policy  no  definite  insurance  is  provided, 
while  in  the  case  from  which  we  quote  a  definite  sum  was 
insured.  The  distinction,  if  it  existed,  would  make  no 
diflFerence  in  the  application  of  the  rule  of  law. 

It  is  again  insisted  that  the  waiver  could  not  obviate 
the  necessity  for  a  finding,  in  the  special  verdict,  of 
such  facts  as  disclosed  in  the  appellee  an  insurable  in- 
terest. We  held  that  the  waiver  had  the  effect  to  limit 
the  issue  to  the  amount  of  recovery,  and  there  is  neither 
reason  nor  authority  for  the  contention  that  the  jury 
should  return  facts  outside  the  issue  submitted  to  them. 
Belshaw  v.  Chitwood,  141  Ind.  377. 

The  waiver  became  a  fact  in  the  case,  of  which  the 
court  was  placed  in  possession  by  the  record,  and  its 
legal  effect  was  for  the  court.  If  the  jury  had  been  re- 
quired to  return  any  fact  with  reference  thereto,  it  could 


430 


SUPREME  COURT  OF  INDIANA, 


Zambro  et  al.  v.  Pamin  et  al. 


have  been  but  the  statement  of  counsel,  which,  from  the 
appellant's  standpoint,  would  have  been  but  evidentiary. 
The  conclusion  of  the  court  could  not  hate  been  aided 
by  it,  and  being  but  evidentiary,  it  had  no  proper  place 
in  the  verdict. 

The  petition  is  overruled. 

Filed  May  28,  1895. 
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No.  17,408. 
ZUMBRO  ET  AL.  V.  PaRNIN  BT  AL. 

Partibs. — Drainage  Proceeding. — Persona  Interested  in  Subject-Matter, — 
StattUeConstmed. — Section  273,  R.  S.  1894,  proylding  that  when  a  per- 
son not  a  party  to  an  action  but  having  an  interest  in  the  subject 
thereof  may  be  made  a  party,  applies  to  all  parties  to  any  con- 
troversy in  the  nature  of  a  civil  action,  and,  consequently,  applies 
to  a  drainage  proceeding. 

Drainage. — Parties  in  Interest. — Lands  of  Persons  not  Parties  Affected^ 
— May  be  Made  Parties. — Extent  to  Whi<^  Lands  of  Such  Parties  are 
Affectedf  Hovo  Determined, — Where  a  person  is  made  a  party  de- 
fendant in  a  drainage  proceeding  on  the  ^ound  that  his  lands  will 
be  affected  by  the  drain,  the  question  of  the  extent  to  which  such 
new  lands  will  be  affected  is  referred  to  the  commissionere,  and  all 
proceedings  are  had  with  reference  thereto  the  same  as  upon 
original  petition. 

Same. — Judgment  of  Petitioners  as  to  Lands  Affected  not  Conclusive. — 
The  judgment  of  the  original  petitioners,  as  to  the  lands  affected,  ia 
not  conclusive,  for  such  theory  would  deny  a  hearing  to  one  affected 
and  not  made  a  party,  and  would  afford  opportunity  for  imposition 
by  the  petitioners. 

^AJAJt.— Bights  of  Persons  Made  Parties  After  Filing  of  Petition. — 
jRemoTiAtrance.— Persons  made  parties  after  the  filing  of  the  petition 
and  before  action  thereon  by  the  commissioners,  become  parties  to 
the  petition,  and  possess  just  as  much  rights  either  separately  or  in 
connection  with  others,  as  any  party  to  the  petition  possesses,  and 
may  join  in  remonstrance. 

Same. — Parties. —  Township  a  Necessary  Party. — Since  a  township  ia 
made  liable  for  assessment  of  benefits,  the  township  is  a  necessary 


MAY  TERM,  1895.  431 

Zoinbro  et  al.  v.  Pamin  et  al. 

party  as  a  landowner,  and  is  permitted  to  oppose  the  levy  of  assess- 
ments against  it. 

From  the  Allen  Circuit  Court. 

T.  E.  Ellison,  for  appellants. 
W.  O.  Colerick,  for  appellees, 

» 

Hackney,  J. — In  the  circuit  court  the  appellants 
sought  to  establish  a  public  drain,  making  the  appellees, 
excepting  Noah  Knepper,  parties.  Within  ten  days 
after  the  petition  was  docketed  as  an  action  said  Knep- 
per  appeared,  and,  upon  application  in  writing,  was 
made  a  party  defendant,  without  any  objection  whatever 
from  the  petitioners.  Within  the  time  allowed  the  ap- 
pellees, including  Knepper,  filed  a  remonstrance  against 
the  establishment  of  the  proposed  drain,  and  constitut- 
ing two-thirds  in  number  of  all  the  parties  to  the  pro- 
ceeding, they  prayed  the  dismissal  of  the  petition.  At 
the  next  term  of  court  the  petitioners  sought  and  ob- 
tained leave  to  amend  their  petition,  in  respect  to  the 
course  of  the  proposed  drain,  as  claimed  to  have  been 
erroneously  described  in  the  petition  as  originally  filed. 
After  the  amendment  the  appellants  moved  the  court  to 
strike  from  the  files  the  application  of  Enepper  to  be 
made  a  party.  Affidavits  were  filed  in  support  of  and 
in  opposition  to  said  motion,  and  the  court  overruled 
said  motion  and  dismissed  the  proceeding  as  prayed  in 
said  remonstrance. 

The  two  rulings  of  the  court  in  refusing  to  strike  out 
Knepper's  application  to  be  made  a  party,  and  in  dis- 
missing the  proceedings,  are  the  only  alleged  errors  pre- 
sented by  the  argument.  Upon  the  affidavits  the  issue 
was  submitted,  and  determined  in  favor  of  Knepper,  that 
his  lands  would  be  affected  by  the  proposed  drainage. 
Of  the  fact  thus  determined  no  question  is  made,  but  the 
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learned  counsel  for  appellants  insist  that  when  the  pe- 
titioners have  alleged  the  names  of  those  whose  lands 
"it  is  believed  will  be  affected  by  the  proposed  drain- 
age," such  allegation  is  conclusive,  and  will  not  admit 
of  inquiry  upon  the  application  of  others  not  so  named. 
It  is  said  that  the  court,  acting  upon  the  presumption 
that  section  272.  R.  S.  1881  (section  273,  R.  S.  1894), 
Applied  to  the  question  of  practice,  admitted  and  con- 
tinued Knepper  as  a  party  by  virtue  of  the  provisions  of 
that  section.  It  reads  as  follows:  '*The  court  may  de- 
termine any  controversy  between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of 
others  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  can  not  be  had,  without 
the  presence  of  other  parties,  the  court  must  cause  them 
to  be  joined  as  proper  parties.  And  when,  in  an  action  for 
the  recovery  of  real  or  personal  property,  a  person  not  a 
party  to  the  action,  but  having  an  interest  in  the  subject 
thereof,  makes  application  to  the  court  to  be  made  a 
party,  it  may  order  him  to  be  made  a  party  by  the  proper 
amendment." 

Counsel  does  not  claim  that  the  rules  of  the  civil  code 
do  not  apply,  but  it  is  urged  that  the  section  quoted  ap- 
plies only  in  actions  for  the  recovery  of  real  or  personal 
property.  The  language  of  the  section  is  broad  enough 
to  include  and  admit  all  parties  to  any  controversy  in 
the  nature  of  a  civil  action.  See  Crume  v.  Wilson,  104 
Ind.  583;  Bell  v.  Cox,  122  Ind.  153. 

These  proceedings  were  instituted  under  the  act  of 
April  6,  1885;  Elliott  Supp.,  section  1184,  ei  seq.]  R. 
S.  1894,  section  5622,  et  seq.,  and  by  the  provisions  of 
that  act  new  parties  may  be  admitted,  under  section  3  of 
the  act,  when  the  commissioners  report,  as  affected,  lands 
not  included  in  the  petition,  and,  under  section  8,  upon 
the  petition  of  any  person  interested,   ''showing  that 
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lands  not  mentioned  in  the  original  petition  are  affected, 
as  he  believes,  by  such  drainage." 

After  such  petition  and  such  notice  as  the  court  may 
direct,  the  question  of  the  extent  to  which  such  new 
lands  are  affected  is  referred  to  the  commissioners,  and 
all  proceedings  are  had  with  reference  thereto  the  same 
as  if  upon  original  petition. 

There  is  no  reason  for  excluding  any  person  whose 
lands  are  affected  by  the  proposed  drainage,  and  there  is 
strong  reason  for  including  all  who  are  affected.  It 
<;ould  not  have  been  intended  that  the  judgment  of  the 
original  petitioners,  as  to  the  lands  affected,  should  be 
conclusive  since  that  theory  would  have  denied  a  hear- 
ing to  one  affected  and  would  have  afforded  opportuni- 
ties for  imposition  by  the  petitioners. 

We  have  no  doubt  of  the  correctness  of  the  court's  ac- 
tion  in  admitting  Knepper  as  a  party,  and,  if  it  were 
doubtful,  it  may  be  seriously  questioned  whether  the 
appellants  could  raise  the  question  after  permitting  him 
to  become  a  party  without  objection  or  exception. 

The  ruling  of  the  court  in  dismissing  the  proceeding 
is  objected  to,  first,  because,  it  is  urged,  Knepper  having 
been  admitted  as  a  party,  and  not  having  been  named  in 
the  petition,  had  no  right  to  join  in  the  remonstrance 
praying  a  dismissal;  and,  second,  that  conceding  Knep- 
per's  right  to  join,  the  trustee  of  Aboit  township,  was 
not  a  party  whose  interests  permitted  him  to  join,  and 
that  without  him  there  were  not  two-thirds  of  the  parties 
remonstrating. 

To  the  first  of  these  propositions  is  cited  Yancey  v. 
Thompson,  130  Ind.  585.  In  that  case  the  new  party 
-was  admitted  pursuant  to  the  report  of  the  commission- 
ers that  his  lands  would  be  affected,  and,  consequently, 
xifter  the  remonstrance  day,  so  far  as  concerned  all  par- 
Vol.  141—28 
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ties  but  himself.  It  is  evident,  as  there  held,  that  his 
coming  into  the  case  would  not,  in  the  face  of  the  stat- 
ute, enlarge  the  rights  of  those  brought  in  by  the  orig- 
inal petition  so  as  to  enable  them  to  remonstrate  after 
their  day  for  remonstrance  had  passed. 

After  the  proceeding  has  been  docketed  as  an  action, 
ten  days  are  given  for  remonstrating,  and  it  is  provided 
that  if  ''two-thirds  in  number  of  the  land  owners  named 
as  such  in  the  petition,  resident  in  the  county  or  counties 
where  the  lands  affected  are  situated,  shall  remonstrate 
in  writing  against  the  construction  of  such  drain  or  ditch, 
such  petition  shall  be  dismissed  at  the  cost  of  the  peti- 
tioners.'' 

If  no  such  remonstrance  is  filed,  reference  is  made  to 
the  commissioners. 

The  appellee  Knepperi  coming  in  as  he  did,  became  a 
party  to  the  petition,  and  possessed  just  such  rights, 
either  separately  or  in  connection  with  others,  as  any 
party  to  the  petition  possessed.  Not  so  if  he  had  been 
brought  in  after  action  by  the  commissioners,  after  costs 
had  been  made  and  after  those  originally  named  had 
surrendered  any  right  to  remonstrate. 

As  to  the  second  proposition:  Can  the  trustee  whose 
township  is  named  in  the  petition  and  whose  highway, 
under  section  1192,  Elliott's  Supp.,  section  5630,  R.  S. 
1894,  is  subject  to  an  assessment  for  benefits,  payable  by 
the  trustee  from  the  township  fund,  join  with  others 
named  as  owners  of  lands  affected  and  together  consti- 
tuting two-thirds  of  those  named  in  the  petition  secure 
a  dismissal  of  the  petition?  The  question  turns  upon 
whether  the  township  shall  be  regarded,  for  the  purposes 
of  the  proceeding,  as  a  land  owner.  The  provision  of  the 
statute  as  to  such  dismissal  is  that  if ,  at  a  time  desig- 
nated, ' 'two-thirds  in  number  of  the  land  owners  named 
in  such  petition  resident,"  etc.,  shall  ''remonstrate  in 
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writing  against  the  construction  of  such  drain  or  ditch 
such  petition  shall  be  dismissed.'' 

Under  similar  statutory  provisions*  as  to  parties,  de- 
scriptions of  lands  and  assessments  of  benefits  ( R.  S.  1881, 
sections  4273  to  4284),  it  was  held,  in  Young,  Tr.,  v. 
Wells,  97  Ind.  410,  that  the  township  was  a  necessary- 
party  as  the  owner  of  lands,  the  highways  to  be  bene- 
fited, and  that  it  was  entitled  to  notice  of  the  proceeding 
for  drainage,  that  its  officers  and  agents  might  have  an 
opportunity  and  time  to  defend  the  township  against  any 
contemplated  or  possible  assessment.  That  case  has  been 
followed  upon  the  point  in  question  in  Troyer  v.  Dyar^ 
102  Ind.  396;  Indianapolis,  etc.,  Gravel  Road  Co.  v. 
State,  ex  rel.,  105  Ind.  37;  State,  ex  rel.,  v.  Thompson, 
Trustee,  109  Ind.  533. 

By  the  clearly  expressed  provisions  of  the  statute  un- 
der consideration  here  the  township  is  made  liable  for 
the  assessment  of  benefits,  and,  upon  the  foregoing  au- 
thorities, it  is  a  necessary  party  as  a  land-owner.  It  is 
permitted  to  oppose  the  levy  of  assessments  against  it, 
and  we  can  perceive  no  good  reason  for  holding  that  it 
is  a  party  with  no  standing  as  a  property-owner  when  it 
is  only  by  virtue  of  the  requirement  that  property  own- 
ers shall  be  named  in  the  petition  that  the  township  be- 
comes a  party. 

We  concede,  at  once,  that  it  is  not  a  property-owner  in 
the  full  sense  that  it  holds  in  fee-simple,  nevertheless, 
we  think  it  must,  for  the  purposes  of  the  proceedings,  be 
regarded  as  a  property-owner. 

In  our  judgment,  there  was  no  error  in  dismissing  the 
petition,  and  the  judgment  of  the  circuit  court  is  affirmed. 
Filed  Jane  7, 1896. 
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HI     436|  hand  Manuscript. — Evidence  not  in  Becord, — Appeal. — Where  it  ap- 

pears from  the  clerk's  certificate  that  ''the  ori8:inal  longhand  manu- 
script of  the  case"  was  filed  in  his  office  and  was  incorporated  into 
'*a  bill  of  exceptions,"  it  not  appearing  what  that  bill  of  exceptions 
was,  and  it  appearing  that  no  bill  of  exceptions  in  the  case  was  ever 
filed  except  bill  of  exceptions  showing  the  filing  of  motions  to 
modify  the  decree,  the  evidence  is  not  properly  in  the  record,  and 
questions  depending  on  the  evidence  for  solution  can  not  be  decided. 

From  the  Montgomery  Circuit  Court. 

B,  Crane,  A.  B.  Anderson  and  F.  B.  MowrU,  for  ap- 
pellant. 

/.  West,  O,  W.  Paid  and  M,  W.  Bruner^  for  appellee. 

Howard,  C.  J. — ^This  was  an  action  brought  by  the 
appellee  against  the  appellant  to  enjoin  the  obstruction 
of  a  certain  tile  drain  commencing  at  a  pond  above  the 
lands  of  appellee,  extending  across  said  lands,  and  ter- 
minating in  an  outlet  on  the  lands  of  appellant;  also,  to 
quiet  the  title  of  appellee  to  an  easement  in  said  drain 
over  the  lands  of  appellant.  The  drain  was  constructed 
by  agreement  of  the  parties  who  were  the  owners  of  the 
lands  at  the  time  of  its  construction,  and  was  made  for 
the  purpose  of  draining  their  respective  lands.  The 
parties  hereto,  as  subsequent  grantees,  purchased  their 
lands  with  knowledge  of  the  drain  and  of  the  agreement 
for  its  construction. 

This  is  the  second  appeal  in  the  case.  McAllister  v. 
Henderson,  134  Ind.  453. 

On  the  former  appeal  this  court  decided,'  on  the  facts 
set  up  in  the  answer  of  Henderson,  that  McAlister  was 
not  entitled  to  the  relief  prayed  for  in  his  complaint,  for 
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the  reason,  as  shown  by  the  facts  so  set  up,  that  he  had 
himself  violated  the  terms  of  the  agreement  by  unduly 
increasing  the  flow  of  the  water  through  the  drain  and 
over  Henderson's  land. 

In  the  retrial  of  the  case,  on  its  return  to  the  court  be- 
low,  each  party  introduced  evidence  to  establish  the  truth 
of  the  respective  allegations  in  the  pleadings.  The  court 
found  for  the  appellee,  and  entered  a  decree  quieting  his 
title  to  an  easement  in  the  drain  over  appellant's  land 
and  enjoining  any  further  obstruction  of  the  same. 

The  errors  assigned  oh  this  appeal  are  the  overruling 
of  the  appellant's  motion  for  a  new  trial,  and  the  over- 
ruling of  his  several  motions  to  modify  the  decree.  The 
correctness  of  the  ruling  of  the  court  on  these  motions 
depends  on  the  evidence.  Appellee,  however,  contends 
that  the  evidence  is  not  in  the  record  by  reason  of  the 
failure  of  the  clerk  to  properly  authenticate  the  bill  of 
exceptions.  In  this  contention  we  are  inclined  to  agree 
with  appellee. 

It  appears  that  what  the  clerk  calls  '*the  originallong- 
hand  manuscript  of  the  case,"  by  which  he  undoubtedly 
meant  the  longhand  manuscript  of  the  evidence,  was  filed 
in  his  office  and  was  incorporated  into  "a  bill  of  excep- 
tions." What  that  bill  of  exceptions  was  is  not  shown, 
nor  is  there  any  certificate  of  the  clerk  or  order  of  court 
showing  that  any  bill  of  exceptions  in  the  case  was  ever 
filed  in  the  clerk's  office,  except  the  bills  of  exceptions 
showing  the  filing  of  motions  to  modify  the  decree.  There 
is,  therefore,  no  question  before  us  for  decision. 

We  have,  however,  looked  at  the  evidence  contained 
in  the  longhand  manuscript  and  are  satisfied  that  if  such 
manuscript  were  properly  before  us  it  discloses  evidence 
to  sustain  the  finding  of  the  court  on  every  material 
point.  It  is  shown  that  the  ground  through  which  the 
drain  runs  is  low  and  swampy  and  that  the  water  now 
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drained  by  the  tile  would  naturally  flow  in  the  same  di- 
rection as  it  is  carried  by  the  drain.  The  original  agree- 
ment provided  for  this  drainage  for  the  benefit  of  the 
lands  of  both  parties.  On  appellant's  land  six-inch  tile 
was  laid;  on  appellee's  land  the  tile  was  five  inch.  That 
has  so  remained  in  each  case,  and  it  is  not  easy  to  see 
how  water  coming  in  a  five-inch  tile  may  not  all  be  dis- 
charged through  a  six-inch  tile.  Appellee  had  a  right 
to  place  his  tile  deeper  in  the  ground  if  he  chose  to  do 
so.  It  could  in  any  case  not  carry  any  more  water  than 
was  contained  in  the  land  drained,  and  there  is  evidence 
to  show  that  no  water  passes  through  appellee's  tile  ex- 
cept that  which  would  naturally  flow  or  ooze  through 
the  ground  along  the  line  of  the  drain  and  over  appel- 
lant's land.  It  was  to  carry  that  water  the  agreement 
was  originally  made  and  the  drain  was  first  constructed. 
See,  also,  Wharton  v.  Stevens,  84  Iowa,  107,  35  Am.  St. 
Rep.  296. 

The  judgment  is  affirmed. 

Filed  June  6, 1895. 


No.  17,436. 

JJJg^l         Dawson,  Guardian,  v.  Overmyer,  Administrator. 

Redbmption. — From  Sale  of  Heal  Estate. — Complaint  Insufficient. — /»- 
definitenesa. — Offer  to  Redeem. — Where,  in  a  complaint  or  bill  to  re- 
deem, it  does  not  appear  whether  the  sale  sought  to  be  redeemed 
from  was  on  a  lien  senior  to  that  of  the  plaintiff,  or  that  plaintiff^ 
before  the  jQIing  of  his  bill,  made  an  offer  of  the  amount  necessary 
to  redeem,  that  amount  having  been  fixed  and  ascertained  before 
the  bill  was  filed,  which  was  not  stated  in  the  bill,  the  complaint  is 
too  uncertain,  and  is  insufficient  on  demurrer  for  want  of  facts. 

Same. — Complaint. — Offer  to  Redeem. — Tender. — ^The  amount  necessary 
to  redeem  not  having  been  stated  in  the  bill,  the  bringing  into 
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ooart  and  tendering  a  specific  sum  in  redemption  is  not  sufficient. 
It  should  be  made  to  appear  that  the  amount  tendered  is  the 
amount  necessary  to  redeem. 

8amb. — Bight  of  Bedemption, —  When  Exists, — A  person  can  only  re- 
deem when  he  has  an  interest  to  protect,  and  where,  without  re- 
demption, be  would  be  a  loser. 

Same. — Senior  Lienholder  Can  Not  Bedeem, — A  prior  or  senior  lien- 
holder  has  no  right  to  redeem  from  a  sale  on  a  junior  lien,  because 
it  would  not  protect  any  interest  he  has. 

From  the  Fulton  Circuit  Court. 

O.   W.  Holman  and  R.  C.  Stephenson,  for  appellant. 
/.   Conner,  W.  W.  McMahan  and  J.  Rowley,  for  ap- 
pellee. 

McCabe,  J. — It  is  assigned  for  error  that  the  circuit 
court  overruled  a  demurrer  for  want  of  sufficient  facts, 
to  the  complaint,  and  that  it  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  appellee  had  a  decree  authorizing  him  to  redeem. 

The  pertinent  allegations  of  the  complaint  are  as  fol- 
lows: 

That  appellee  ''shows  to  the  court  that  he  is  the  ad- 
ministrator  of    Elizabeth    Rarrick,      *      *      deceased, 

*  *  *  who,  at  her  death,  was  the  owner  of  certain 
promissory  notes  secured  by  mortgage  on  lands  in  Ful- 
ton county,  Indiana  (describing  them);  that  on  and 
before  October  6,  1890,  part  of  said  sum  had  become 
due,  and  suit  for  the  foreclosure  of  said  mortgages  was 
commenced  by  said  Elizabeth  in  the  Fulton  Circuit 
Court,  but  before  said  suit  was  determined  she  died,  and 
the  said  B,  F.  Overmyer  was  appointed  administrator  of 
her  estate,  and  he  was  substituted  as  plaintiff  in  said 
cause,  and  prosecuted  the  same  to  judgment  and  decree 
of  foreclosure,  both  with  respect  to  the  amount  due  and 
that  to  become  due,  which  sums,  at  the  date  of  said 
decree,  amounted  to  $ ,  and  were  of  that  value. 

*  *     *     Plaintiff  further  says  there  were  two  notes  of 
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$50  each,  with  interest  and  attorney's  fees,  also  secured 
by  said  mortgage  on  said  real  estate,  and  that  the  said 
Jonathan  Dawson,  as  the  guardian  of  said  Edith  E.  Cow* 
gill,  purchased  said  notes,  and,  on  the  4th  day  of  Feb- 
ruary, 1892,  recovered  a  judgment  on  said  notes  for 
$127.50,  with  a  decree  of  foreclosure  and  order  of  sale  of 
said  real  estate,  which  judgment  and  decree  was  rendered 
in  the  Fulton  Circuit  Court,  and,  on  October  27,  1892, 
said  Dawson  caused  all  the  said  real  estate  to  be  sold  at 
sheriff's  sale  by  the  sheriff  of  said  county,  as  upon  exe- 
cution.  And,  at  said  sale,  the  said  Dawson  bid  off  the 
said  land  and  received  a  certificate  of  purchase  therefor, 
and  at  the  expiration  of  one  year  from  the  date  of  said 
sale  the  said  Dawson  took  a  deed  from  said  sheriff  for 
said  lands,  as  the  guardian  of  the  said  Edith  E.  Cowgill,. 
but  without  any  order  of  this  court  for  that  purpose.  *  * 
At  the  commencement  of  the  said  action  by  the  said 
Dawson,  he  was  then  and  there  the  administrator  upon 
the  estate  of  the  said  Elizabeth  Rarrick,  but  he  says 
no  judgment,  decree  or  order  was  entered  in  said  cause 
against  him. 

Plaintiff  further  says  that  he  has  instituted  this  action 
for  the  purpose  of  redeeming  said  real  estate  from  said 
sale  by  the  said  Dawson,  and  to  free  said  premises  from 
the  deed  which  the  said  Dawson  holds  for  said  land,  and 
to  subject  said  lands  to  the  rights  of  the  plaintiff  as  ad- 
ministrator of  the  said  Elizabeth  Rarrick 's  estate,  as 
heretofore  set  out.  He  here  brings  into  court  and  freely 
tenders  the  sum,  $198.65,  lawful  money  of  the  United 
States,  in  redemption  of  said  land.  Wherefore  he  prays 
the  court  for  all  proper  relief." 

This  complaint  is  bad  for  a  great  many  reasons. 

For  aught  that  appears  therein  the  foreclosure  decree 
mentioned  in  favor  of  appellee  as  the  administrator  of 
the  estate  of  Elizabeth  Rarrick  may  be  senior  or  a  prior 
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lien  to  the  lien  of  the  appellant;  if  it  is,  the  appellee 
does  not  have  to  redeem,  but  may  take  out  a  precept  and 
sell  the  real  estate  to  satisfy  his  decree  regardless  of  the 
previous  sale  on  a  junior  lien. 

We  gather  from  the  complaint  that  the  same  mortgage 
secured  the  notes  held  by  Elizabeth  Rarrick  amounting 
to  $1,000  that  secured  the  two  notes  held  by  appellant. 
And  that  the  action  by  said  Elizabeth  began  in  her  life- 
time to  foreclose  the  mortgage  was  prosecuted  after  her 
death  by  the  appellee  as  her  administrator  to  a  final  de- 
cree of  foreclosure.  When  that  occurred  is  not  stated.  It 
also  appears  that  the  appellant,  as  the  guardian  of  Cow- 
gill,  foreclosed  the  mortgage  as  to  his  notes  in  the  amount 
of  $127.50  on  February  4,  1892. 

The  complaint  states  that  said  Dawson  caused  all  of 
said'real  estate  to  be  sold  at  sheriff's  sale,  and  at  the  ex- 
piration of  the  year  took  a  sheriff's  deed.  It  is  not  stated 
that  the  sheriff's  sale  was  on  the  decree  mentioned.  If 
it  was  not,  it  may  have  been  on  a  junior  lien.  If  that 
were  true  no  right  of  redemption  existed  because  the  ap- 
pellee could  sell  on  his  foreclosure  and  the  title  conveyed 
would  be  paramount  to  the  title  secured  by  the  appellant 
by  his  purchase.  A  person  can  only  redeem  when  he 
has  an  interest  to  protect,  and  where,  without  such  re- 
demption, he  would  be  a  loser.  2  Jones  Mort.,  section 
1055;  Buser  v.  Shepard,  107  Ind.  417. 

The  prior  or  senior  lien-holder  has  no  right  to  redeem 
from  the  junior  because  it  does  not  protect  any  interest 
he  has.  For  aught  that  appears,  the  sale  was  made  on  a 
lien  that  was  junior  to  appellee's  lien. 

It  will  be  observed  that  the  complaint  seeks  to  redeem 
from  the  sheriff's  sale.  We  presume  that  such  right  is 
claimed  on  the  ground  that  the  different  sets  of  notes 
held  by  the  different  parties  secured  by  the  mortgage 
matured  at  different  times,  and,  therefore,  had  priority 
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as  liens  in  the  order  in  which  they  became  due,  and 
hence  to  be  treated  as  so  many  successive  mortgages. 
But  the  decree  of  foreclosure  must  have  fixed  that  mat- 
ter. The  complaint  gives  no  information  about  that. 
But  the  decree  may  have  been  one  and  entire,  and  there 
could  be  but  one  sale  on  that  decree,  and  the  money  aris- 
ing on  the  sale  must  be  applied  according  to  the  direc- 
tions of  the  decree  fixing  the  priorities  of  the  parties,  if 
any  there  was  between  them. 

The  facts  stated,  however,  are  so  meager  and  vague 
that  we  can  not  determine  whether  this  principle  applies 
or  not.  It  suffices  to  say  that  the  complaint  is  insuffi- 
cient to  redeem  from  the  sheriff's  sale  because,  if  the  ap- 
pellee was  entitled  to  redeem  at  all  at  the  time  he  filed 
his  complaint,  he  should,  at  least,  have  tendered  the 
amount  of  appellant's  bid.  As  a  general  rule,  in  a  bill 
to  redeem  where  the  amount  necessary  to  redeem  is  fixed 
and  ascertained  before  the  bill  is  filed,  as  was  the  case 
here,  there  must  be  a  tender  of  that  amount  before  the 
filing  of  the  bill,  and  that  fact  must  be  stated  in  the  bill. 
Kemp  V.  Mitchell,  36  Ind.  249;  2  Jones  Mort.,  sections 
1088,  1093,  1095;  Buaer  v.  Shepard,  mpra. 

In  all  cases  there  must  be  an  offer  in  the  bill  to  pay 
what  is  due  or  whatever  sum  that  may  be  found  due. 
The  offer  here  is  to  pay  the  sum  of  $198.66,  no  more  and 
no  less.  If  a  redemption  from  the  sale  is  effected  it  can 
only  be  done  by  paying  the  amount  bid  and  paid  by  the 
purchaser  at  the  sheriff's  sale.  That  amount  was  easily 
ascertainable  by  the  record.  That  amount  is  not  stated 
in  the  complaint.  It  might  have  been  $1,000.  If  so, 
$198.65  was  not  enough  to  tender  and  bring  into  court 
to  redeem.  If  the  amount  necessary  to  redeem  was  not 
fixed  and  ascertained  before  the  filing  of  the  bill  then  it 
was  necessary  in  the  bill  to  offer  to  pay  whatever  sum 
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was  found  due  or  necessary.  See  the  authorities  last 
cited.     This  was  not  done  in  the  complaint. 

The  trial  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 

Piled  June  6, 1895. 


Pakent  and  Child. — No  Bight  of  Action  in  Husband  for  Wrongful 
Death  of  Wife*8  Bastard  Child. — Stepfather. — Damages. — A  man  who 
marfiee  the  mother  of  a  bastard  child  (whether  properly  called  the 
stepfather  of  such  child  or  not),  and  receives  the  child  into  his 
home  as  a  member  of  the  family,  can  not  recover  for  the  death  of 
the  child  when  caused  by  the  wrongful  act  of  another. 

8amb. — Statute  Construed. — Stepfather. — Bemedy  in  Derogation  of  Com* 
mon  Law.— Ab  section  267,  R.  8.  1894  (266,  R.  S.  1881)  does  not,  in 
terms,  give  a  right  of  action  to  a  stepfather,  he  has  no  such  right, 
lor  the  statute  must  be  strictly  construed,  as  it  is  in  derogation  of 
the  common  law. 

€amb. — Quasre,  Who  is  the  proper  party  to  bring  an  action  for  the 
death  of  a  bastard  child? 

From  the  Howard  Circuit  Court. 

/.  F.  Elliott  and  W.  C.  Overton,  for  appellant. 
J.  C.  Blacklidge,  C.  C.  Shirley  and  B.  C.  Moon,  for  ap- 
pellee. 

Monks,  J. — Appellant  brought  this  action  against  ap- 
pellee, under  section  266,  R.  S.  1881,  section  267,  R.  S. 
1894,  to  recover  for  the  death  of  Charles  0.  Tonly,  a 
minor. 

This  section  provides  that  "A  father  (or,  in  case  of 
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his  death  or  desertion  of  his  family  or  imprisonment,  the 
mother)  may  maintain  an  action  for  the  injury  or  death 
of  a  child,  and  a  guardian  for  the  injury  or  death  of  his 
ward.'* 

To  this  complaint  appellee  filed  a  demurrer  for  want 
of  facts,  which  was  sustained  and  judgment  rendered 
against  appellant. 

The  only  error  assigned  is  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

Under  this  assignment  of  error  the  only  question  for 
consideration  is  whether  or  not  a  man  who  marries  the 
mother  of  a  bastard  child  and  receives  the  child  into  his 
home  as  a  member  of  the  family,  can  recover  for  the 
death  of  the  child,  when  caused  by  the  wrongful  act  of 
another. 

It  is  firmly  settled  that  under  the  foregoing  section  of 
the  statutes  a  parent  may  maintain  an  action  for  injuries 
resulting  in  the  death  of  his  minor  child.  Jackson  v. 
Pittsburgh,  etc.,  R.  W.  Co.,  140  Ind.  241,  and  cases  cited; 
Louisville,  etc,,  R.  W.  Co.  v.  Goodykoontz,  119  Ind.  Ill, 
and  cases  cited. 

It  is  also  settled  that  section  266  (267),  supra,  and 
section  284,  R.  S.  1881  (section  285,  R.  S.  1894),  are  to 
be  construed  together,  the  first  named  section  being  ap- 
plicable to  cases  of  minors  and  the  latter  to  those  of 
adults,  and  minors  whose  father  and  mother  have  re- 
linquished their  right  respectively  to  the  services  of  the 
child  by  emancipation  or  otherwise.  Berry  v.  Louisville, 
etc.,  R.  W.  Co,,  128  Ind.  484,  and  cases  cited. 

Such  right  to  maintain  an  action  for  damages  on  ac- 
count of  the  death  of  a  human  being  is  entirely  statutory, 
and  before  appellant  can  recover  such  damages,  he  must 
bring  himself  clearly  within  the  terms  of  the  statute. 
Jackson  v.  Pittsburgh,  etc,  R.  W.  Co,,  supra,  and  cases 
cited;  Berry  v.   Louisville,  etc.,   R.  W.   Co.,  supra,  and 
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cases  cited;  Louisville,  etc.,  R.  W.  Co.  v.  GoodykoorUz, 
supra,  and  cases  cited;  Tiffany  Death  by  Wrongful  Act, 
section  116,  and  cases  cited. 

It  is  an  old  and  firmly  established  rule  that  a  statute 
in  derogation  of  common  law  must  be  strictly  construed. 

As  this  court  said  in  Indianapolis,  etc,  R,  R.  Co.  v. 
Keely,  23  Ind.  133,  speaking  of  this  class  of  actions: 
*'As  the  right  to  sue  is  purely  a  statutory  one,  and  in 
derogation  of  common  law,  the  statute  must  be  strictly 
construed,  and  the  case  brought  clearly  within  its  pro- 
visions, to  enable  the  plaintiff  to  recover."  Stewart, 
Admr.,  v.  Terre  Haute,  ete.,  R.  R.  Co.,  103  Ind.  44. 

Such  a  right  of  action  exists  only  for  the  benefit  of  the 
person  or  persons  specified  in  the  statute,  and  when  the 
statute  specifies  who  may  bring  such  actions,  only  those 
named  can  maintain  it.  If  no  such  persons  exist,  then 
no  recovery  can  be  had.  Berry  v.  Louisville,  etc.,  R.  W. 
Co.,  supra;  Metcalfe  v.  Steamship  Alaska,  130  U.  S.  201; 
Western  Union  Tel.  Co.  v.  McQill,  6  C.  C.  A.  521,  12  U. 
S.  App.  651,  57  Fed.  Rep.  699,  and  cases  cited;  St. 
Louis,  etc.,  R.  W.  Co.  v.  Needham,  3  C.  C.  A.  129,  10 
U.  S.  App.  339,  52  Fed.  Rep.  371. 

Section  266  (267),  supra,  does  not,  in  terms,  give  a 
right  of  action  to  a  step-father.  As  generally  under- 
stood, the  husband  of  one's  mother  by  a  subsequent 
marriage  is  a  step-tsLiher;  strictly  speaking,  therefore,  a 
man  who  marries  the  mother  of  a  bastard  child  does  not 
become  the  step-father  of  such  child.  Bouvier  Law 
Diet.,  title  Step-father. 

Applying  the  principles  stated  to  this  case,  it  is  clear 
that  appellant  can  not  maintain  this  action.  If  it  were 
conceded  that  he  was  the  step-father  of  the  child  named 
in  the  complaint,  he  would  not  come  within  the  terms  of 
the  statute.  Indeed,  the  definition  given  by  Wharton,  of 
the  word  step-father  would  be  decisive  of  the  question: 
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"Step-father — ^The  husband  of  one's  mother  who  is  not 
one's  father."     Wharton's  Law  Diet. 

The  word  father,  therefore,  does  not  mean  step-father, 
nor  does  the  word  child  mean  step-child,  even  when  the 
same  is  used  in  wills,  where  the  rules  of  construction  are 
not  so  strict  as  those  governing  the  section  of  the  statute 
in  controversy.  11  Am.  and  Eng.  Encyc.  of  Law,  p. 
870;  3  Am.  and  Eng.  Encyc.  of  Law,  p.  230;  8  Am. 
and  Eng.  Encyc.  of  Law,  p.  1412,  note  2;  Sherman  v. 
Angel,  1  Baily  Eq.  367,  23  Am.  Dec.  166;  Porter  v. 
Porter,  7  How.  (Miss.)  106,  40  Am.  Dec.  55. 

It  is  not  necessary  to  decide  who,  if  any  one,  was  the 
proper  party  to  bring  this  action,  whether  the  mother  or 
an  administrator;  that  question  is  not  before  us.  What 
we  adjudge  is  that  appellant,  whether  properly  called  a 
step-father  or  not,  can  not  maintain  this  action. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jane  4,  1895. 
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Real  Estate. — Sale  on  Execution, — Appnxisement. — Bents  and  Profits.— 
Special  Finding, — Construction, — In  an  action  by  tlie  purchaser  of 
real  estate  on  execution  sale,  for  ejectment  and  to  qoiet  title,  a  find- 
ing ''that  the  appraisement  returned  with  the  execation  contained 
only  an  appraisement  of  the  real  estate''  is  not  equivalent  to  a  find- 
ing that  the  appraisement  of  the  rents  and  profits  was  not  contained 
therein,  and  more  especially  is  this  construction  tme  where  it  is 
found,  in  addition,  ''that  said  real  estate  had,  in  all  things,  been 
duly  appraised  according  to  law.'' 

Samb. — Rents  and  Profits. — Appraisement, — Presumption. — Special  Find- 
ing.— To  overcome  the  presumption  that  the  rents  and  profits  were 
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properly  appraised  it  mast  affirmatively  appear,  from  the  facts  foond, 
that  the  rents  and  profits  were  not  appraised. 
Same. — Qucere^  Will  a  failure  to  appraise  the  real  estate,  or  the  rents 
and  profits  thereof,  when  such  appraisement  is  required,  render  the 
sale  void  or  only  voidable? 

From  the  Monroe  Circuit  Court. 

R.  A.  Fvlk  and  E.  Corr,  for  appellants. 

H.  C.  Duncan  and  W.  Hichamy  for  appellee. 

Monks,  J. — ^Appellee  brought  this  action  in  ejectment 
and  to  quiet  title  to  the  real  estate  in  controversy. 

At  the  request  of  the  parties  the  court  made  a  special 
finding  of  the  facts  and  stated  its  conclusions  of  law 
thereon.  Appellants  each  excepted  to  each  of  the  con- 
elusions  of  law.  Judgment  was  rendered  in  favor  of  ap- 
pellee. 

The  only  alleged  error  urged  is  that  the  court  erred  in  its 
conclusions  of  law. 

It  appears  from  the  special  finding  that  appellee  re- 
covered a  judgment,  with  relief ,  against  appellant 
William  C.  Lytton,  in  the  Monroe  Circuit  Court  in  1882. 
The  real  estate  in  controversy  was  sold  by  the  sheriff  on 
an  execution  issued  on  said  judgment,  and  appellee  be- 
came the  purchaser  thereof  and  received  a  sheriff's  deed 
therefor  after  the  expiration  of  the  year  allowed  for  re- 
demption. 

Counsel  for  appellants  contend  'Hhat  the  special  find- 
ings show  that  the  real  estate  was  sold  without  an  ap- 
praisement of  the  rents  and  profits,  and  that  therefore 
the  sale  by  the  sheriff  was  an  absolute  nullity  and  con- 
veyed no  title  to  appellee,  and  hence  the  conclusion  of 
law  that  he  owned  said  real  estate  or  any  part  thereof 
was  erroneous." 

It  is  earnestly  insisted  by  counsel  for  appellee  ''that 
the  special  finding  does  not  state  or  show  that  the  real 
estate  was  sold  without  any  appraisement  of  the  rents 
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and  profits,"  and  that  if  it  did  so  state  or  show,  said  sale 
would  not  be  void.  The  finding  of  a  valid  judgment,  ex- 
ecution, sale  and  sheriffs  deed  would  prima  facie  estab- 
lish appellee's  title.  Mercer  v.  Doe  on  Demise,  6  Ind. 
80;  Carpenter  v.  Doe  on  Demise,  2  Ind.  *465;  Woolen 
V.  Rocka feller,  81  Ind.  208,  and  cases  cited. 

In  the  absence  of  a  finding  that  the  sheriff  did  notap- 
praise  the  property  in  controversy  as  required  by  law,  it 
will  be  presumed  that  he  performed  his  duty  in  that  re- 
spect. Mercer  v.  Doe  on  Demise,  supra;  Law  v.  Smith,  4 
Ind.  56  (60);  Evans  y.  Ashby,  22  Ind.  15  (17-18);  Cul- 
bertsony.  Milhollin,  22  Ind.  362;  Hall  v.  Craig,  125  Ind. 
523;  Davis  y.  Hoover,  112  Ind.  423,  and  cases  cited;  Coan 
V.  Elliott,  101  Ind.  275;  Milbum  v.  Phillips,  136  Ind.  680; 
Talbott  V.  Hale,  72  Ind.  1;  Hale  y.  Talbott,  86  Ind.  447; 
2  Freeman  Executions  (2d  ed. ), section  339, on  page  1139. 

After  fully  setting  forth  the  judgment,  execution  and 
sale  of  the  real  estate  by  the  sheriff,  and  deed  therefor  to 
appellee,  the  finding  proceeds  as  follows:  ''That  the 
sheriff's  return  thereof  on  said  execution  shows  that  said 
real  estate  had  in  all  things  been  duly  appraised  accord- 
ing to  law  and  had  sold  for  more  than  two-thirds  of  the 
appraised  value  thereof;  that  the  appraisement  returned 
with  the  execution  contained  only  an  appraisement  of 
the  real  estate,  and  which  was  all  the  appraisement 
made." 

It  is  upon  this  part  of  the  finding  that  the  contention 
arises. 

As  the  parties  have  treated  the  part  of  the  special  find- 
ing set  out  as  a  finding  of  facts,  we  will  so  consider  it, 
although  it  seems  to  be  a  finding  of  what  the  return  to 
the  execution  shows,  and  not  that  the  same  are  facts. 

If  the  ''real  estate  was  in  all  things  duly  appraised  ac- 
cording to  law,"  then  the  rents  and  profits  were  ap- 
praised.    The  appraisement  of  the  rents  and  profits,  re- 
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quired  by  sections  753,  754,  R.  S.  1881  (sections  765, 
766,  R.  S.  1894),  is  an  interest  in  real  estate.  Ragsdale 
V.  MatheSy  52  Ind.  495. 

In  that  case  this  court  held,  under  the  redemption  law 
of  1861,  2  G.  &H.  p.  251,  which  provides  for  the  redemp- 
tion of  real  estate  or  any  interest  therein,  sold  on  execu- 
tion, etc.,  that  when  the  rents  and  profits  were  sold  on 
execution,  the  interest  so  sold  might  be  redeemed  within 
one  year  from  the  day  of  sale,  and  that  the  purchaser  at 
such  sale  was  not  entitled  to  possession  during  such 
period,  the  skme  as  if  the  fee-simple  had  been  sold. 

A  finding  ''that  the  appraisement  returned  with  the 
execution  contained  only  an  appraisement  of  the  real  es- 
tate" is  not  equivalent  to  a  finding  that  the  appraisement 
of  the  rents  and  profits  was  not  contained  therein.     We 
could  not  infer,  from  such  finding,  that  the  rents  and 
profits  were  not  appraised  in  such  appraisement.     If  we 
could  draw  such  inference,  we  would  have  first  a  finding 
that  the  rents  and  profits  were  appraised,  and  then,  in  the 
next  sentence,  a  finding  of  facts  from  which  we  could  in- 
fer that  they  were  not  appraised.     The  finding,  so  con- 
strued, would  be  the  same  as  if  no  finding  had  been  made 
on  the  subject.     To  overcome  the  presumption  that  the 
rents  and  profits  were  properly  appraised,  it  must  affirm- 
atively appear,  from  the  facts  found,  that  the  rents  and 
profits  were  not  appraised. 

It  follows,  therefore,  that  the  facts  stated  in  the  spe- 
cial finding  are  not  sufficient  to  overthrow  the  presump- 
tion that  the  sheriff  did  his  duty  in  all  respects  in  the 
sale  of  said  real  estate,  and  that  the  rents  and  profits  were 
properly  appraised. 

The  decisions  in  this  State  upon  the  question  whether 
the  failure  to  appraise  the  real  estate  or  the  rents  and 
profits  thereof,  when    such  appraisement   is  required, 
Vol.  141—29 
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renders  the  sale  void,  have  not  been  uniform;  there  is  at 
least  a  seeming  conflict,  the  later  cases  hold  that  such 
sales  are  voidable  and  not  void.  Cox  v.  Bird,  88  Ind. 
142;  Stotsenburg  v.  Stotsenburg,  75  Ind.  538;  Reily  v. 
Burton,  71  Ind.  118;  Milburn  v.  Phillips,  supra.  See, 
also,  Jones  v.  Kokomo  Building  Assn.,  77  Ind.  340; 
Weaver  v.  Guyer,  59  Ind.  195;  Elstony.  Castor,  101  Ind. 
426;  Ribelin.y.  Peugh,  126  Ind.  216  (220);  Barnes  y. 
Zoercher,  127  Ind.  105  (108),  and  cases  cited;  Meriwether 
V.  Craig,  118  Ind.  301;  Ferrier  v.  Devichman,  81  Ind. 
390. 

In  Helm  v.  Swiggett,  12  Ind.  192,  which  was  an  action 
to  set  aside  a  sheriff's  sale  of  real  estate  for  the  reason 
that  the  same  was  sold  on  a  judgment  with  relief,  with- 
out an  appraisement  of  the  rents  and  profits,  a  direct  at- 
tack on  the  sale,  this  court  said:  '*The  sale  was  errone- 
ous, and  should  have  been  set  aside.  We  make  no 
decision  as  to  whether  the  sale  would  or  would  not  have 
been  held  void  collaterally." 

Having  reached  the  conclusion  that  the  special  finding 
does  not  show  that  the  real  estate  was  sold  without  an 
appraisement  of  the  rents  and  profits,  it  is  not  necessary 
to  determine  whether  the  sale,  if  so  made,  was  void  or 
voidable. 

Judgment  affirmed. 

Jordan,  J.,  took  no  part  in  the  decisioii  of  this  cause. 

Filed  June  5, 1805. 
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No.  17,400. 

Nbwcomb  V.  The  City  of  Indianapolis  et  al. 

Municipal  Corporation. — City  of  Indianapolis. — Power  to  Adopt  Civil 
Service  Bules. — Examining  Board. — The  city  charter  of  the  city  of  In- 
dianapolis authorizes  the  adoption  of  rales  and  regulations  and  the 
creation  of  a  board  of  examiners  as  a  means  of  ascertaining  the 
comparative  fitness  of  applicants  for  office,  position,  and  promotion, 
and  of  selecting,  appointing  and  promoting  those  found  to  be  best 
fitted,  except  in  the  department  of  public  safety,  without  regard  to 
political  opinions  or  services. 

Same. — Political  Policy  or  Wisdom  of  Granting  Such  Power  Not  a  Ques- 
Hon  for  the  Court. — ^The  question  relative  to  the  political  policy  or 
wisdom  of  the  Legislature  in  granting  such  power,  or  as  to  the  pro- 
priety or  necessity  of  the  **mayor'8  cabinet*'  in  carrying  the  same 
into  effect  by  adopting  civil  service  rules,  is  of  no  concern  to  the 
court,  and  a  matter  over  which  it  has  no  control. 

Same. — Charier. — Rules  of  Construction. — The  charter  or  statute  by 
which  a  municipal  corporation  is  created  or  governed  is  its  organic 
law,  and  the  rules  applicable  to  the  interpretation  of  constitutions 
may  be  used  in  the  construction  thereof. 

Same. — Implied  Powers. — Statute. — If  a  statute  grants  a  right  or  im- 
poses a  duty,  it  also  confers,  by  implication,  every  particular  power 
necessary  for  the  exercise  of  the  one  or  the  performance  of  the 
other. 

Same. — Chvemmental  Agency. — Civil  Service. — Discretion. — Noninterfer- 
ence by  Court. — It  was  clearly  the  legislative  intent  that  the  govern- 
ing body,  composed  of  the  heads  of  the  several  departments,  vested 
with  the  right  or  power  in  question,  should  be  clothed  with  a  reason- 
able discretion  as  to  the  medium,  agency,  or  means  to  be  employed 
to  give  effect  to  the  provisions  of  the  law,  and  that  discretion  will 
not  be  interfered  with  or  called  in  question  by  the  courts,  except 
where  the  power  is  exceeded  or  fraud  imputed  or  shown,  or  in  case 
there  is  a  manifest  invasion  of  private  rights. 

Same. — Civil  Service  Agency. — Statute  Construed. — ^The  creating  of  a 
board  of  examiners,  which  is  but  a  medium  or  agency  by  which  the 
comparative  fitness  of  applicants  for  position  or  promotion  might  be 
ascertained,  was  not  an  attempt  to  establish  an  independent  execu- 
tive or  administrative  department  in  violation  of  the  prohibition  in 
section  48  of  the  statute  (3819,  R.  S.  1894). 

From  the  Marion  Circuit  Court. 
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W.  V.  Rooker,  for  appellant. 

R.  W.  McBride  and  J.  E.  Scoit,  for  appellees. 

Jordan,  J. — Appellant,  as  a  citizen  and  taxpayer  of 
the  city  of  Indianapolis,  instituted  this  action  in  the 
lower  court  for  an  injunction.  As  against  the  municipal 
corporation  and  its  several  officials,  appellees  herein,  it 
was  sought  by  the  action  to  enjoin  them  from  turning 
over  their  official  functions  or  duties,  alleged  to  be  in- 
cumbent upon  each,  to  appellees,  Denny,  Daniels, 
Pickens,  Brown  and  White. 

It  is  charged  in  the  complaint  that  these  last  mentioned 
persons  are  assuming  to  act  as  a  pretended  board  of  ex- 
aminers, after  the  manner  of  a  ''civil  service  commis- 
sion," and  are  thereby  interfering  with  the  various  de- 
partments of  the  city,  in  the  discharge  of  duties  defined 
and  imposed  by  law,  by  requiring  the  city  and'its  prop- 
erly constituted  officers  to  relinquish  to  said  board  the 
duty  of  selecting  and  supervising  the  subordinate  em- 
ployes of  said  city,  and  appellant  asks  that  they  be  re- 
strained from  intermeddling  with  the  afltairs  of  said  city, 
etc. 

The  complaint,  after  describing  the  several  departments 
of  municipal  government,  and  referring  to  the  duties  of 
the  official  heads  thereof,  proceeds  with  the  following 
averments:  '«*  *  *  That  on  the  13th  day  of  February, 
1894,  at  a  meeting  of  the  mayor  with  the  heads  of  the 
several  departments,  rules  and  regulations  were  adopted 
for  the  appointment  and  promotion  of  the  employes  of 
said  city." 

Copies  of  these  rules  are  filed  as  exhibits  therewith. 
Considering  the  complaint  as  an  entirety,  it  is  evi- 
dent from  its  general  scope  and  character,  that  it  seeks 
to  assail  the  validity  of  the  action  of  the  mayor,  and  the 
heads  of  the  departments  of  the  city  of  Indianapolis,  in 
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the  adoption  of  the  rules  mentioned  therein,  denominated 
* 'civil  service  rules,"  for  the  appointment  of  the  em- 
ployes of  the  city,  and  also  the  right  of  the  board  of  ex- 
aminers created  thereby  to  exercise  any  powers  there- 
under. 

The  pleading  proceeds  upon  the  theory  that  there  is 
no  grant  of  authority,  under  the  city's  charter,  to  adopt 
the  rules  and  regulations  in  question,  or  to  create  the 
board  of  examiners.  A  demurrer  was  sustained  to  the 
complaint,  and  this  is  the  only  error  assigned.  The 
grounds  of  the  contentions  of  appellant's  learned  coun- 
sel are,  substantially,  as  follows: 

''Ist.  That  the  rules  in  controversy  operate  as  an  un- 
warranted abridgement  of  the  powers  of  the  heads  of  de- 
partments, and  require  them  to  surrender  unto  unau* 
thorized  and.  irresponsible  persons  certain  functions  or 
duties  which  the  law  enjoined  upon  these  officials. 

"2d.  That  by  the  creation  of  the  board  of  examiners 
there  is  an  attempt  to  establish  an  independent,  execu- 
tive or  administrative  department  of  the  municipal  gov- 
ernment in  violation  of  law.*' 

On  the  side  of  appellees,  their  learned  counsel  con- 
tend, ''that  the  rules  and  regulations,  under  the  charter, 
are  required  to  be  adopted  (and  in  this  case  were)  by  the 
mayor  and  all  of  the  heads  of  the  several  departments 
(except  that  of  assessment  and  collection)  acting  to- 
gether; that  it  was  the  legislative  intention  that  when 
these  rules  were  adopted  they  should  be  paramount  and 
controlling  upon  the  heads  of  these  departments;  that  it 
was  the  object  of  the  Legislature  when  it  enacted  the 
statute  for  the  government  of  the  city,  to  put  the  ad- 
ministration of  its  affairs  upon  a  practical  business  basis 
and  thereby  have  the  city  conducted  as  a  business  in- 
stitution is  operated,  instead  of  being  run  as  a  'political 
machine';  that  as  aids  to  accomplish  this  purpose  they 
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contend  that  it  appears  to  have  been  the  legislative  in- 
tent: 

'*lst.  To  secure,  so  far  as  possible,  uniformity  in  the 
methods  of  administering  the  affairs  of  the  several  city 
departments,  by  substituting  for  the  individual  will  and 
caprice  of  the  several  heads  of  departments,  rules  and 
regulations  adopted  by  all  acting  together,  and  repre- 
senting their  collective  judgment. 

*'2d.  To  make  business  capacity  instead  of  political 
activity  the  prime  qualification  for  place  among  the  serv- 
ants of  the  city. 

''3d.  To  require  the  adopting  of  a  systematic  method 
which  should  be  common  to  all  departments  of  the  city 
government  ( except  one )  for  ascertaining  the  compara- 
tive fitness  of  'all  applicants  for  office,  position  and  pro- 
motion^  and  of  selecting,  appointing  and  promoting 
those  found  to  be  best  fitted,  *  *  *  without  regard 
to  political  opinions  or  services.' 

"4th.  That  these  rules  and  regulations  when  adopted 
should  be  paramount  to  any  rules  and  regulations  which 
might  be  adopted  by  the  heads  of  departments  for  the 
government  of  their  own  subordinates,  and  should  con- 
trol the  individual  action  of  the  heads  of  departments." 

In  order  to  determine  the  questions  presented  by  this 
appeal,  it  will  be  necessary  to  examine  and  consider  the 
scope  and  character  of  the  series  of  rules  and  regula- 
tions in  controversy,  as  they  are  presented  by  the  record, 
and  which  are  alleged  to  have  been  adopted  by  the 
mayor  and  the  several  heads  of  departments.  Rules  1 
and  2  are  as  follows: 

''Rule  1.    The  mayor  shall  appoint*  from  among  th« 
officers  or  the  employes  of  the  city,  two  persons,  and 
two  other  residents  of  Indianapolis,  not  connected  with 
the  city  service,  who,  together   with  the  mayor  as  e^ 
officio  chairman,  shall  constitute  the  'Board  of  Examin* 
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ers.'  All  such  persons  shall  serve  without  pay.  Not 
more  than  three  members  of  said  board  shall  be  of  the 
same  political  party.  Three  members  of  such  board 
shall  constitute  a  quorum.  The  board  shall  elect  a 
secretary  (either  of  his  own  numjber  or  otherwise),  who 
shall  keep  records  of  all  its  proceedings,  which  records 
shall  be  open  to  the  inspection  of  the  public.  This 
board  shall  conduct  by  themselves  or  by  their  appointees, 
all  examinations  held  under  these  regulations,  to  ascer- 
tain the  comparative  fitness  of  applicants  for  position 
and  promotion.  The  secretary  of  the  board  shall  also 
keep  all  necessary  records  of  applicants,  their  examina- 
tions and  standings,  and  a  complete  record  of  all  per- 
sons employed  in  the  several  departments,  and  of  all 
appointments,  promotions,  dismissals,  resignations  and 
changes  of  any  sort  therein. 

''Rule  2.  For  the  purpose  of  'ascertaining  the  com- 
parative fitness  of  applicants  for  employment,  and  of 
selecting  and  appointing  those  found  to  be  best  fitted, 
without  regard  to  political  opinions  or  services,'  the 
board  of  examiners  will  designate  qualified  persons 
(either  from  their  own  number  or  otherwise)  to  con- 
duct examinations,  and  may  at  any  time  substitute 
another  person  in  place  of  anyone  so  selected.  When- 
ever the  qualifications  required  for  a  position  are  such 
as  that  assistance  from  experts  in  conducting  the  ex- 
aminations is  desirable,  such  experts  may  be  designated 
to  aid  the  examining  board,  as  so  far  as  practicable  such 
experts  shall  be  persons  employed  in  the  department  to 
which  the  applicant  seeks  admission.'' 

Rule  three  classifies  the  oflBces  and  places  to  be  filled 
thereunder,  and  this  classification  embraces  all  the 
subordinate  employes  of  the  city. 

Number  four  defines  the  qualification  of  applicants 
for  positions. 
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Five  relates  to  the  manner  of  making  applications. 

Six  applies  to  the  character  of  examinations  of  appli- 
cants. 

Rule  seven  refers  to  the  marking  and  grading  of  ap- 
plicants upon  examination.. 

Eight  defines  the  duty  of  a  city  official  in  the  appoint- 
ment of  an  employe. 

The  ninth  rule  is  as  follows: 

*'Rule  9.  No  person  shall  be  appointed  to  any  posi- 
tion or  given  any  employment  in  which  an  examination 
is  required,  or  in  which  the  appointment  is  made  by  pro* 
motion,  or  in  any  other  manner  herein  described,  except 
in  cases  of  emergency  for  not  more  than  thirty  days;  and 
no  person  specially  appointed  shall  be  reappointed  after 
said  thirty  days,  except  by  examination  and  promotion. 
If  there  be  no  names  upon  the  eligible  list  when  such 
appointment  is  required  to  be  made,  a  new  examination 
shall  be  held  with  all  possible  dispatch.  Every  original 
appointment  made  after  examination  shall  be  for  a  pro- 
bationary period  of  two  months,  at  the  end  of  which 
time,  if  the  conduct  and  capacity  of  the  person  appointed 
be  found  satisfactory,  the  probationer  shall  be  absolutely 
appointed,  but  otherwise  he  shall  be  deemed  out  of  the 
service.  The  officer  under  whom  the  probationer  shall 
serve  shall  carefully  observe  the  value  of  the  service 
rendered  and  report  the  fact  to  the  secretary  of  the  board 
of  examiners,  together  with  his  conclusion  at  the  end  of 
the  probationary  term.  Every  person  or  board  having 
power  of  appointment  shall,  within  ten  days,  notify  the 
secretary  of  the  board  of  examiners  of  the  name  and  place 
of  residence  of  any  person  appointed  or  rejected,  and  of 
the  transfer,  promotion,  resignation,  removal,  discharge 
or  death  of  the  persons  serving  under  him,  with  the  date 
thereof.  Transfers  with  the  classified  service  may  be 
made  without  examination  from  a  position  in  one  de-* 
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partment  to  a  similar  positioa  in  another  department, 
provided  that  no  employe  shall  be  transferred  from  any 
position  or  employment  for  which  no  examination  was 
required  to  one  for  which  an  examination  is  required. 
The  board  of  examiners  may,  in  its  discretion,  order  ex- 
aminations for  promotions  from  classes  of  the  lower  grade 
to  classes  of  a  higher  grade.  ^' 

Rule  ten  provides  for  the  registrations  of  applicants, 
and  eleven  provides  that  no  person  shall  defeat  or  ob- 
struct any  person  in  respect  to  his  right  of  examinations, 
etc. 

The  question  involved  in  the  case  at  bar  relative  to  the 
validity  of  these  rules  and  regulations  requires  an  exam- 
ination of  the  statutory  provisions  under  which  the  ap- 
pellees claim  that  the  several  officials  of  the  city  denom- 
inated *'heads  of  departments'*  had.  the  power,  when 
convened  in  a  body,  to  adopt  them.  At  the  time  of  the 
adoption  thereof,  by  this  body,  called,  by  counsel,  "the 
cabinet,"  the  city  of  Indianapolis  was  managing  its 
municipal  affairs,  and  operating  under  an  act  of  the 
Legislature  approved  March  6,  1891,  entitled  *'An  act 
concerning  the  incorporation  and  government  of  cities 
having  more  than  one  hundred  thousand  population, 
etc."     Acts  of  1891,  p.  137. 

Section  45  of  this  act,  being  section  3816,  R.  S.  1894, 
in  part,  is  as  follows: 

"Sec.  45.  It  shall  be  the  duty  of  the  mayor  «  «  * 
to  call  together  the  heads  of  departments,  except  of  as- 
sessment and  collection,  for  consultation  and  advice  upon 
the  affairs  of  the  city  at  least  once  a  month,  and  to  call 
on  the  heads  of  all  departments  for  reports  from  the 
same,  which  it  shall  be  their  duty  to  prepare  and  sub- 
mit in  writing.  Records  shall  be  kept  of  such  meetings 
above  provided  for,  and  rules  and  regulations  shall 
be  adopted  thereat  for  the  administration  of  the  affairs 
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of  the  city  departments,  not  inconsistent  with  any  law  or 
ordinance,  which  regulations  shall  prescribe  a  common 
and  systematic  method  of  ascertaining  the  comparative 
fitness  of  applicants  for  office,  position  and  promotion, 
and  of  selecting,  appointing  and  promoting  those  found 
to  be  best  fitted,  except  in  the  department  of  public 
safety,  without  regard  to  political  opinions  or  services.'* 

Section  48,  being  section  3819,  R.  S.  1894,  in  part,  is 
as  follows: 

'*Sec.  48.   The  following  executive  departments  are 
hereby  established  in  such  city: 

''a.    Department  of  finance. 

"b.    Department  of  law. 

''c.    Department  of  public  works. 

"d.   Department  of  public  safety. 

'^e.    Department  of  assessment  and  collection. 

''f.    Department  of  public  health  and  charities. 

'*No  other  executive  or  administrative  departments 
shall  be  established  in  such  city.  Subordinate  officers 
and  employes  not  herein  provided  for  shall  be  appointed 
by  the  heads  of  *  departments.  Each  department  shall 
have  power  to  prescribe  rules  and  regulations  not  incon- 
sistent with  any  statute  or  ordinance,  or  regulation  estab- 
lished pursuant  to  section  45  of  this  act,  for  its  own  gov- 
ernment, regulating  the  conduct  of  its  officers,  clerks  and 
employes,  the  distribution  and  performance  of  its  busi- 
ness, and  preservation  of  books,  records,  paper  and  prop- 
erty under  its  control.  *  *  •  All  official  business  of 
the  several  departments  shall  be  transacted  at  the  offices 
thereof,  and  a  continuous  record  or  minute  shall  be  kept 
at  said  offices  respectively  of  such  business.  The  officer 
or  officers  at  the  head  of  any  department  may  appoint 
and  remove  any  of  his  or  their  clerks  or  assistants,  sub- 
ject to  any  regulations  adopted  pursuant  to  section  45  of 
this  act.     *     *     *" 
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The  authorities  cited  by  counsel  for  appellant  in  sup- 
port of  his  contentions  ''are  few  and  far  between."  No 
question  seems  to  be  raised  as  to  the  right  of  the  Legis- 
lature to  authorize  the  adoption  of  these  rules,  and  we 
think  that  no  reasonable  objections  can  be  urged  or  in- 
terposed against  this  legislative  grant  of  power  to  the 
municipal  authorities.  The  question  relative  to  the 
political  policy  or  wisdom  of  the  Legislature  in  granting 
this  power,  or  as  to  the  propriety  or  necessity  of  the 
^'mayor's  cabinet"  in  carrying  the  same  into  effect  by 
adopting  these  **civil-service  rules,"  is  of  no  concern  to 
this  court  and  a  matter  over  which  it  has  no  control. 
The  expediency  or  inexpediency  of  the  action  upon  the 
part  of  this  municipal  body  in  the  adoption  of  these  reg- 
ulations by  the  methods  or  means  designated,  by  which 
the  fitness  of  persons  who  apply  for  office  or  position  in 
the  public  service  may  be  ascertained  and  whereby  the 
services  of  those  best  fitted  may  be  secured  without  re- 
gard to  political  opinions  or  party  fealty,  is  a  question 
to  be  determined  solely  by  the  body  invested  with  the 
authority  by  the  statute  for  the  adoption  of  the  rules  in 
controversy. 

Recurring  again  to  the  cardinal  points  in  issue:  Can 
the  contentions  of  the  appellant,  that  these  rules  operate 
as  an  unwarranted  abridgement  of  the  rights  of  the 
heads  of  the  several  departments  of  the  city's  govern- 
ment and  as  a  surrender  of  functions  which,  under  the 
charter,  devolved  upon  them,  and  also  that  the  board  of 
examiners,  created  by  rule  one,  constituted  an  independ- 
ent department  in  violation  of  law,  be  sustained?  It 
appears,  from  section  45  of  the  charter,  that  the  duty  of 
convening  the  heads  of  the  departments,  except  that  of  as- 
sessment and  collection,  is  enjoined  upon  the  mayor,  and 
that  rules  and  regulations  shall  be  adopted  by  these  sev- 
eral official  heads  when  so  convened  for  the  administra- 
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tion  of  the  affairs  of  the  city  departments,  not  inconsistent 
with  any  law  or  ordinance,  which  regulations  shall  pre- 
scribe a  common  and  systematic  method  of  ascertaining 
the  comparative  fitness' of  applicants  for  office,  position 
and  promotion,  and  of  selecting,  appointing  and  pro- 
moting those  found  to  be  best  fitted,  except  in  the  de- 
partment of  public  safety,  without  regard  to  political 
opinions  or  services. 

By  section  48,  the  departments  therein  mentioned  are 
established,  and  all  other  executive  or  administrative 
departments  are  prohibited.  This  section  further  pro- 
vides that  ''Each  department  shall  have  power  to  pre- 
scribe rules  and  regulations  not  inconsistent  with  any 
statute  or  ordinance  or  regulations  established  pursuant 
to  section  45  of  this  act.     *     *     *" 

"The  officer  or  officers  at  the  head  of  any  department 
may  appoint  and  remove  any  of  his  clerks  or  assistants 
subject  to  any  regulations  adopted  pursuant  to  section  45 
of  the  act,"  etc. 

This  power  to  enact  rules  and  regulations  to  carry  out 
the  legislative  purpose  is  expressly  given  and  recognized 
by  the  provisions  of  the  sections  to  which  we  have  here- 
in referred;  hence,  being  clothed  with  this  power,  the 
inquiry  arises,  did  this  body,  composed  of  the  heads  of 
departments  in  question,  properly  exercise  it  by  employ- 
ing the  means  which  it  did  for  carrying  it  into  effect? 
When  a  statute  grants  a  right  or  imposes  a  duty,  it  also 
confers,  by  implication,  every  particular  power  necessary 
for  the  exercise  of  the  one  or  the  performance  of  the 
other.  Bishop  Stat.  Crimes,  section  137;  Suth.  Stat. 
Constr.,  sections  428  and  531;  1  Kent  Com.  404;  Field 
V.  People,  2  Scam.  79;  Stief  v.  Hart,  1  N.  Y.  20;  Mayor, 
etc.,  V.  Sands,  105  N.  Y.  210. 

But  it  is  also  elementary  that  when  the  statute  gives 
or  provides  the  means  for  the  exercise  of  the  power  those 
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means,  and  no  other,  must  be  employed.  The  charter, 
or  statute,  by  which  a  municipal  coporation  is  created  or 
governed,  is  its  organic  law.  Dillon Munic.  Corp.,  ac- 
tion 89.  Therefore  the  rules  applicable  to  the  interpre- 
tation of  constitutions  may  be  properly  considered  in  the 
construction  of  a  municipal  charter. 

In  Judge  Cooley's  workon  Constitutional  Limitations, 
at  star  pages  63  and  64,  it  is  said: 

'*That  where  a  general  power  is  conferred  or  duty  en- 
joined, every  particular  power  necessary  for  the  exercise 
of  the  one,  or  the  performance  of  the  other,  is  confer- 
red.    *♦•••♦ 

**  Under  every  constitution  implication  must  be  re- 
sorted to,  in  order  to  carry  out  the  general  grants  of  power. 
A  constitution  can  not  from  its  very  nature  enter  into 
a  minute  specification  of  all  the  minor  powers  naturally 
and  obviously  included  in  and  flowing  from  the  great 
and  important  ones  which  are  expressly  granted.  It  is 
therefore  established  as  a  general  rule  that  when  a  con- 
stitution gives  a  general  power,  or  enjoins  a  duty,  it  also 
gives,  by  implication,  every  particular  power  necessary 
for  the  exercise  of  the  one  or  the  enjoyment  of  the 
other." 

The  principle  involved  by  the  manner  in  which  the 
power  granted  by  section  45,  supra,  was  exercised,  by 
and  through  the  means  and  agency  provided  by  the  rules 
and  regulations  in  controversy,  is  admirably  and  clearly 
stated  by  Judge  Dillon  as  follows: 

"It  has  long  been  an  established  principle  in  the  laws 
of  [municipal]  corporations,  that  they  may  exercise  all 
the  power  within  the  fair  intent  and  purpose  of  their 
creation  which  are  reasonably  proper  to  give  effect  to 
powers  expressly  granted.  In  doing  this,  they  must 
[unless  restricted  in  this  respect]  have  a  choice  of  means 
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adapted  to  ends,  and  are  not  to  be  confined  to  any  cue 
mode  of  operation."     Dillon  Munic.  Corp.,  section  91. 

{n  section  94  of  this  work  it  is  further  said: 

"Power  to  do  an  act  is  often  conferred  upon  munici- 
pal corporations,  in  general  terms,  without  being  accom- 
panied by  any  prescribed  mode  of  exercising  it.  In  such 
cases  the  common  council,  or  governing  body,  necessa- 
rily have,  to  a  greater  or  less  extent,  a  discretion  as  to 
the  manner  in  which  the  power  shall  be  used.  This 
discretion  can  not  be  judicially  interfered  with  or  ques- 
tioned except  where  the  power  is  exceeded  or  fraud  im- 
puted or  shown  or  there  is  a  manifest  invasion  of  pri- 
vate rights.'* 

The  following  authorities  also  support  the  principles 
above  enunciated:  Miller  v.  Board,  etc.,  66  Ind.  162; 
City  of  Richmond  v.  McGirr,  78  Ind.  192;  City  of  An- 
derson V.  O'Conner,  98  Ind.  168;  Duncan  v.  Board,  etc.,' 
101  Ind.  403;  Hitchcock  v.  Galveston,  96  U.  S.  341. 

As  we  have  seen,  the  charter  expressly  gave  the  power 
in  general  terms  to  adopt  rules  and  regulations  without 
being  accompanied  by  any  prescribed  means  or  mode  to 
be  provided  by  the  regulations  or  rules  that  ''shall*'  be 
adopted  for  the  purpose  of  carrying  out  the  power  so 
granted.  It  was  clearly,  we  think,  the  legislative  in- 
tent that  the  governing  body  (being  in  this  case  com- 
posed of  the  heads  of  the  several  departments),  vested 
with  the  right  or  power  in  question,  should  be  clothed 
with  a  reasonable  discretion  as  to  the  medium,  agency  or 
means  to  be  employed  or  provided  to  give  effect  to  the 
provisions  of  the  law.  This  being  true,*the  rule  stated 
by  Judge  Dillon,  that  this  discretion  will  not  be  inter- 
fered with  or  called  in  question  by  the  courts  except 
where  the  power  is  exceeded  or  fraud  imputed  or  shown, 
or  in  case  there  is  a  manifest  invasion  of  private  rights, 
must  control. 
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It  can  not  in  reason  be  said  that  creating  the  board 
of  examiners,  which  was  but  a  medium  or  agency 
through  which  the  comparative  jGitness  of  applicants  for 
position  or  promotion  might  be  ascertained,  was  an  at- 
tempt to  establish  an  independent  executive  or  adminis- 
trative department  in  violation  of  the  prohibition  in 
section  48  of  the  statute,  or  that  by  the  adoption  of 
these  rules  by  this  body  it  so  exceeded  its  power,  or 
violated  any  law  so  as  to  give  appellant  any  legal  or 
equitable  grounds  for  complaint.  We  discover  nothing 
in  the  rules  and  regulations,  which  tends  to  deprive  the 
municipal  officials  of  any  right  or  power  given  to  them 
by  law.  The  right  of  making  appointments,  conferred 
upon  the  several  heads  of  the  departments  by  the  charter, 
is  by  section  48  thereof  expressly  made  subject  to  any 
regulations  adopted  pursuant  to  section  45  of  the  same 
act. 

The  evident  object  of  the  Legislature,  as  it  appears 
from  the  words  employed,  namely,  ''appointing  and 
promoting  those  found  to  be  best  fitted  without  regard 
to  political  opinions  or  services,"  was  to  make  the  fitness 
of  the  applicant  the  test  or  basis  in  support  of  his  claim 
to  the  place  or  promotion  desired,  regardless  of  his 
political  opinions  or  party  services. 

It  follows  that  the  contentions  of  appellant  have  no 
support  in  law,  and  consequently  can  not  be  sustained. 
The  case  of  Benjamin  v.  WebsteVf  100  Ind.  15,  cited  and 
relied  upon  by  appellant  as  controlling,  in  this  cause, 
has  no  application  under  the  facts  as  they  exist  herein. 
The  question  involved  in  that  case  was  as  to  the  power 
of  the  city  of  Indianapolis  under  the  law  by  which  it 
was  then  governed,  to  create  a  fire  board  and  clothe  it 
with  powers  and  duties  granted  by  the  statute  to,  and 
imposed  upon,  other  city  officials. 

This  court  on  page  19  of  the  opinion  said: 
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' '  In  creating  the  fire  board  and  in  prescribing  the  powers 
and  duties  of  such  board,  those  ordinances  certainly  con- 
travened the  express  provisions  and  the  clear  implica- 
tions of  the  statute  under  which  the  city  was  and  is  in- 
corporated. The  creation  of  the  fire  board  was  wholly  un- 
authorized, by  the  statute,  and  it  was  impliedly  forbidden 
thereby.  Powers  and  duties  were  attempted  to.be  given 
to  such  board,  some  of  which  the  statute  imposed  upon 
the  common  council  as  a  body,  and  some  were  the 
plain  statutory  duties  of  the  chief  engineer  of  the  fire 
department." 

It  is  further  claimed  by  appellant  that  unless  the 
court  will  interpose  and  restrain  the  city  authorities,  ex- 
penses will  be  incurred  by  the  board  of  examiners  for 
clerk  hire,  stationery,  etc.  As  the  power  exists  to  create 
this  board  and  enforce  these  rules,  it  incidentally  re- 
sults that  the  power  also  exists  to  incur  necessary  and 
reasonable  expenses,  for  which  the  city  will  be  liable. 

The  facts  alleged  in  the  complaint  do  not  entitle  ap- 
pellant to  any  relief,  legal  or  equitable,  and  the  court 
did  not  err  in  sustaining  the  demurrer. 

Judgment  affirmed,  with  cost.     All  concur. 

Filed  May  28,  1895. 
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^  Cbiminal  Law. — Bills  of  Exceptions.— When  not  Properly  in  Secord.— 

157  114  Where  a  judgment  in  a  criminal  case  was  entered  September  22,  and 

162  177  ^^^^®  ^^  exceptions  were  not  filed  until  April  5th  thereafter  (a  mo- 

\i\~m  ^^^  ^or  a  new  trial  having  been  made  during  the  term  and  over- 

^^^  ^"^  ruled  February  10th,  and  sixty  days  given  in  which  to  file  bills  of 

exceptions),  the  bills  of  exceptions  are  not  properly  in  the  record. 

From  the  Vigo  Circuit  Court. 
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O.  W.  Faris,  S.  R.  Hamill,  J.  0.  Piety,  J,  E,  Piety 
and  J.  C,  Robinson,  for  appellant. 

A.  G.  Smith,  Attorney-General,  3/.  C.  Hamill,  Prose- 
cuting Attorney,  J.  Jump,  J.  E.  Lamb,  J,  C  Davis  and 
J.  D.  Early,  for  State. 

Howard,  C.  J. — ^The  appellant  was  convicted  of  grand 
larceny  and  sentenced  to  imprisonment  in  the  State's 
prison. 

The  only  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial. 

From  the  record  it  appears  that  on  September  22, 1893, 
at  the  September  term,  1893,  of  the  Vigo  Circuit  Court, 
judgment  was  rendered  against  the  appellant. 

A  motion  for  a  new  trial  was  prayed  during  the  term, 
but  was  not  heard  until  February  10,  1894,  when  it  was 
overruled,  an  appeal  prayed,  and  sixty  days  given  for 
bills  of  exceptions. 

If  this  were  a  civil  case  the  appeal,  although  some- 
what dilatory,  would  have  been  properly  perfected. 

By  section  1916,  R.  S.  1894  (section  1847,  R.  S.  1881), 
it  is  provided  that:  **A11  bills  of  exceptions,  in  a  crim- 
inal prosecution,  must  be  made  out  and  presented  to  the 
judge  at  the  time  of  the  trial,  or  within  such  time  there- 
after as  the  judge  may  allow,  not  exceeding  sixty  days 
from  the  time  judgment  is  rendered;  and  they  must  be 
signed  by  the  judge  and  filed  by  the  clerk.  The  excep- 
tions must  be  taken  at  the  time  of  the  trial." 

The  judgment  in  this  case  was  rendered  September  22, 
1893;  and  the  bills  of  exceptions  were  made  out  and  pre- 
sented to  the  judge  April  5,  1894.  It  would  seem  clear 
that  the  bills  came  too  late. 

In  Hunter  v.  State,  101  Ind.  406,  it  was  held  that  un- 
der the  foregoing  statute,  **The  trial  is  terminated  by  the 
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final  judgment,  and  that  the  leave  to  file  a  bill  must  be 
obtained  before  the  judgment,  or  at  least  concurrently 
with  its  entry." 

In  the  present  case,  leave  for  additional  time  to  file 
the  bill  was  not  given  until  February  10,  1894,  long  af- 
ter the  rendition  of  the  judgment,  and  even  after  the 
term  at  which  judgment  was  entered. 

In  Bartley  v.  State,  111  Ind.  358,  it  was  said  that: 
"The  power  of  the  court,  therefore,  to  extend  the  time 
within  which  a  bill  of  exceptions  may  be  filed,  after  the 
close  of  the  term,  is,  in  a  criminal  cause,  limited  to  sixty 
days  after  the  judgment  is  rendered.  *  *  *  The  rule 
to  be  observed  in  making  out  and  filing  bills  of  excep- 
tions in  criminal  causes,  is  less  elastic,  and  has  been, 
and  still  is  not  so  liberal  as  that  prescribed  in  civil 
cases."  See,  also,  Calvert  v.  State,  91  Ind.  473;  Mar- 
shall V.  State,  123  Ind.  128;  Moore  and  Elliott  Crim. 
Law,  section  276. 

The  bills  of  exceptions  not  being  in  the  record  no  ques- 
tion is  presented,  under  the  error  assigned,  that  the  court 
overruled  the  motion  for  a  new  trial. 

The  judgment  is  afiirmed. 

Filed  Jane  5, 1895. 


No.  17,328. 

Peterson  v.  Sohl. 

Rbal  Estate. — Boundary  Lines  as  Marked  Out  by  Orantofj  When  can 
not  be  Varied,— Mistake  by  Grantor. — Improvements  up  to  Line.— 
Where  one  makes  an  agreement  for  the  purchase  of  lands,  enters 
and  makes  valuable  improvements  upon,  and  pays  for,  the  same ; 
and  the  grantor  marks  oat  and  stakes  the  boundary  lines,  and  con- 
sents that  the  grantor  make  valuable  improvements  and  build  to  the 
lines  so  fixed,— then  every  principle  of  justice  requires  that  the  lines 
so  fixed  and  acted  upon  should  be  maintained. 
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Samb. — Boundary  Lines  as  Marked  Om  %  Qreuitor,  as  Appears  on  Plat. 
—  Variance.— In  sach  case  the  line  agreed  b|iq&  is  tbe  true  one,  and 
can  not  be  varied  for  the  reason  that  the  granlwt^in  making  his 
platy  was  mistaken  as  to  the  exact  location  of  the  line  on  hia  paper. 

From  the  Porter  Circuit  Court. 

E.  D.  Crumpacker,  T.  S,  Fancher,  for  appellant. 
r.  /.  Wood,  for  appellee. 

Howard,  C.  J. — From  the  special  finding  of  facts  in 
this  case  it  appears  that  in  1884  one  Henry  W.  Sohl  was  the 
owner  in  fee  of  a  tract  of  land  in  the  city  of  Hammond 
known  as    "allotment  number  six;"    that^during  said 
year  said  Sohl,  by  an  oral  agreement,  sold  to  appellant 
a  part  of  said  allotment,  which  part  so  sold  was  at  the 
time  by  the  said  Sohl  staked  out  and  marked  off,  and  the 
appellant,  with  the  consent  of  said  Sohl,  at  once  went 
into  possession  of  the  same  under  said  agreement,  "and 
during  the  year  1884,  ai\d  after  said  purchase,  the  de- 
fendant (appellant)  constructed  a  dwelling  house  upon 
said  land  within  eight  inches  of  the  east  line  thereof,  as 
marked  off  and  fixed  by  said  Sohl,  and  which  was  the 
true  eastern  boundary  of  the  land  so  purchased"  by  ap- 
pellant; that  in  May,  1886,  said  Sohl  platted  said  "allot- 
ment number  6"  as  "H.  W.  Sohl's  second  addition  to 
the  city  of  Hammond;"  that  after  the  making  and  re- 
cording of  said  plat  said  Sohl  stated  and  represented  to 
the  appellant  that  lots  25  and  26,  in  block  1  thereof  cov- 
ered and  included  all  of  the  land  that  said  Sohl  had  sold  to 
the  appellant  and  marked  off  to  him  as  aforesaid,  "and 
that  the  east  line  of  lot  No.  25,  as  shown  by  said  plat, 
was  upon  the  identical  line  marked  and  established  by 
said  Sohl  as  the  east  line  of  the  parcel  theretofore  sold 
by  said  Sohl  to  the  appellant;    that  said  Sohl  asked  the 
appellant  to  reduce  their  said  contract  to  writing,  and 
appellant   "relying  upon  and  believing  the  statements 
of  said  Sohl  respecting  the  location  of  the  east  line  of 
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said  lot  25,  and  believing  that  said  lots  25  and  26  cov* 
ered  and  included  the  entire  parcel  sold  to  him  as  afore* 
said,  he  entered  into  a  written  contract  with  said  Sohl  on 
the  9th  day  of  June,  1886,  to  stand  in  lieu  of  said  parol 
agreement,  by  the  terms  of  which  said  Sohl  undertook 
and  agreed  to  convey  to  the  (appellant)  said  lots  25 and 
26  as  and  for  the  premises  sold  by  the  said  Sohl  to  the 
(appellant)  under  said  parol  agreement,  in  consideration 
of  the  purchase-price  originally  agreed  to  be  paid;"  that 
thereafter  appellant  "constructed  two  other  buildings 
upon  said  property  close  to  and  adjoining  the  one  he  first 
constructed  thereon  as  aforesaid,  and  otherwise  improved 
and  occupied  said  property  by   and  with   the   knowl- 
edge   and    consent    of    said    Sohl;"    that  the   appel- 
lant ' 'performed  all  the  work  that  he  had  undertaken 
to   perform    as    the    purchase-price   of  said    property, 
and  fully  paid  for  the  same,  but  said  Sohl  failed  to 
convey  the  same  to  him,  and  on  account  of  said  failure 
the  (appellant)  brought  suit  in  the  Lake  Circuit  Court  to 
compel  said  Sohl  to  perform  said  contract  and  to  execute 
a  deed  in  accordance  with  the  same,  and  at  the  Septem- 
ber term,  1888,  of  said  court  the  (appellant)  obtained  a 
decree  against  said  Sohl  and  the  (appellee,  who  was  the 
wife  of  said  Sohl),  directing  the  specific  enforcement  of 
said  contract  and  ordering  said  Sohl  and  the  (appellee, 
his  wife)  to  execute  to  the  (appellant)  a  deed  conveying 
to  him  lots  25  and  26  in  said  subdivision."     Said  deed 
was  accordingly  made  and  by  the  appellant  placed  upon 
record;  that  the  appellant,  '^at  the  time  he  entered  into 
said  written  contract  and  at  the  time  he  commenced  said 
action  and  obtained  the  decree,  and  at  the  time  he  ac- 
cepted the  deed,  believed  in  good  faith  that  the  east  line 
of  said  lot  25,  as  shown  by  said  plat,  was  upon  the  line 
marked  out  and  established  by  the  said  Sohl  as  the  east- 
ern boundary  of  the  land  purchased  by  (appellant)  un- 
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der  said  parol  agreement  before  it  was  platted,  and  so  re- 
lying and  believing,  accepted  said  deed  and  improved 
and  occupied  said  land  as  aforesaid;  that  he  had  no  no- 
tice, knowledge  or  intimation  of  any  kind  to  the  con- 
trary until  about  the  first  of  April,  1892;"  that  the  east 
line  of  said  lot  25,  as  platted,  is,  in  fact,  twelve  feet  west 
of  said  line  marked  out  and  fixed  by  said  Sohl  as  the 
eastern  line  of  the  land  sold  by  him  to  the  appellant,  and 
the  line  dividing  lots  24  and  25  in  said  plat  runs  through 
the  house  constructed  on  said  land  in  the  year  1884;  that 
at  the  time  of  the  original  agreement  said  Sohl  was  un- 
married, but  he  subsequently  married  the  appellee  and 
afterwards  died  intestate,  and  by  proper  partition  pro- 
ceedings, said  lot  24  was  set  off  to  appellee;  that  after 
said  land  was  platted  said  Sohl  stated  and  represented 
that  said  lots  25  and  26  covered  all  of  the  land  pur- 
chased by  appellant,  and  that  the  east  line  of  lot  25  was 
upon  the  line  marked  and  fixed  by  said  Sohl  as  and  for 
the  east  boundary  of  the  tract  purchased  by  appellant  as 
aforesaid,  and  the  appellant  relied  upon  said  representa- 
tions and  statement  and  believed  them  to  be  true  and 
had  no  notice  or  knowledge  to  the  contrary, and,  so  be- 
lieving, entered  into  said  written  contract  and  made 
valuable  improvements  upon  said  land  with  reference  to 
said  line,  which  improvements  were  made  with  the  full 
knowledge  and  consent  of  said  Sohl;  that  he  has  con- 
tinued his  occupancy  and  possession  of  said  land  ever 
since. 

As  conclusions  of  law  from  these  facts  the  court  found 
that  the  appellee  was  the  owner  of  the  twelve-foot  strip 
in  controversy,  and  that  the  appellant  should  be  ejected 
therefrom  and  the  appellee  be  put  in  possession. 

Counsel  for  appellee  urges,  in  support  of  the  conclu- 
sions of  law,  that  the  right  to  the  twelve-foot  strip  was 
adjudicated,  or  at  least  that  it  might  have  been  adjudi- 
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cated,  in  the  suit  for  specific  performance  brought  by 
appellant  in  the  Lake  Circuit  Court  in  1888. 

That  was  a  suit  to  compel  the  appellee  and  her  then 
living  husband,  Henry  W.  Sohl,  to  make  a  deed  to  ap- 
pellant for  lots  25  and  26  in  accordance  with  the  written 
agreement  therefor.  This  is  a  suit  by  appellee  to  obtain 
possession  of  what  appellant  claims  to  be  the  east  twelve 
feet  of  lot  25.  There  was  no  question  of  boundary  in 
the  suit  for  specific  performance.  Henry  W.  Sohl  de- 
clared, and  appellant  believed,  that  the  eastern  boundary 
of  lot  25  and  the  eastern  boundary  of  the  land  sold  to 
appellant  by  appellee  and  her  husbatid  were  one  and  the 
same  line.  At  the  time  of  the  suit  for  specific  perform- 
ance, therefore,  the  present  controversy  did  not  exist; 
and  it  was  not  until  1892,  two  years  thereafter,  that  the 
appellant  first  became  aware  of  the  claim  now  made  by 
the  appellee.  There  was  no  plea  of  former  adjudication 
made  in  the  trial  of  this  case,  and  we  do  not  think  that 
the  facts  found  by  the  court  make  out  a  case  showing 
such  former  adjudication.  The  decree  of  the  court  in 
the  former  case  was  only  to  compel  the  appellee  and  her 
husband  to  make  a  deed  to  appellant  for  lots  25  and  26. 
It  left  the  parties  in  precisely  the  same  situation  they 
would  have  been  had  appellee  and  her  husband  volun- 
tarily made  the  deed  which  the  court  compelled  them  to 
make.  But  certainly  had  the  deed  been  voluntarily 
made,  this  suit  to  establish  the  east  boundary  according 
to  the  terms  of  the  original  contract  and  the  acts  of  the 
parties  might  have  been  brought. 

It  seems  very  clear,  from  the  facts  found,  that  the  ap- 
pellee has  shown  no  right  in  herself  or  in  her  husband  to 
the  twelve-foot  strip  in  controversy.  When  one  makes 
an  agreement  for  the  purchase  of  lands,  enters  and 
makes  valuable  improvements  upon,  and  pays  for,  the 
same;  when  the  grantor  marks  out  and  stakes  the  bound- 
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ary  lines,  and  consents  that  the  grantee  make  valuable 
improvements  and  build  to  the  lines  so  fixed, — then  it 
would  seem  that  every  principle  of  justice  requires  that 
the  lines  so  fixed  and  acted  upon  should  be  maintained. 

In  this  case  the  grantor  acknowledged  the  line  now 
claimed  by  appellant,  both  after  the  plat  was  made  as 
well  as  before.  The  line  bo  agreed  upon  is  the  true  line, 
andean  not  now  be  varied  for  the  reason  that  the  grantor, 
in  making  his  plat,  was  mistaken  as  to  the  exact  location 
of  the  line  on  his  paper.  The  visible  monuments  erected 
upon  the  land  by  his  own  hand  and  built  to  by  his 
grantee  must  prevail  over  the  lines  drawn  on  paper. 

We  think  the  court  erred  in  its  conclusions  of  law. 
The  judgment  is  therefore  reversed,  with  directions  to 
the  court  to  restate  its  conclusions  of  law,  and  to  enter 
judgment  for  appellant. 

Filed  May  28,  1895. 


No.  17,049. 

Burden  et  al.  v.  Burden. 

Election  by  Widow. —  When  Will  be  Canceled  and  Set  Aeide, — Fraud, 
— Decedent* 8  Estate. — Where,  by  means  of  fraad  or  other  contrivances 
or  acts  of  those  interested  in  the  estate  of  her  deceased  hasband,  the 
widow  is  prevented  from  exercising  the  right  of  electing  whether 
she  will  take  under  the  law,  or  is  thereby  procured  to  execute  an 
instrument  or  to  do  an  act  which  would  serve,  if  permitted  to  stand, 
to  estop  her  from  electing  to  retain  her  rights  under  the  law,—  a 
court  of  equity,  upon  application  made  within  the  statutory  limit 
for  her  to  exercise  the  right  of  election,  will  interpose  and  grant  her 
the  necessary  and  proper  relief,  upon  proper  averment  and  showing 
of  such  fact. 

Samb. — Setting  Aside. — Actual  Fraud  Not  Necessary. — Actual  fraud,  in 
cases  of  this  kind,  is  not  alone  necessary  to  authorize  equitable  re- 
lief, but  its  existence  in  any  particular  case,  under  the  rules  govern- 
ing other  actions  for  relief  against  fraud,  is  undoubtedly  sufficient. 
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Samb. — Complaint  to  Set  Aside, — Essential  Averments, — In  an  action  to 
set  aside  an  election  as  fraudulently  procured,  the  complaint  should 
show  that  she  desired  to  renounce  the  provisions  made  for  her  by 
the  will,  and  desired  to  elect  to  take  under  the  law,  but  is  prevented 
from  doing  so  by  the  election  fraudulently  procured ;  a  copy  of  such 
election  should  be  made  a  part  of  the  complaint ;  the  complaint 
should  aver  that  she  relied  upon  the  fraudulent  representations 
made  to  procure  her  election,  and  believed  them  to  be  true,  or  that 
they  were  in  fact  false. 

Fraud. —  Hoio  Pleaded. — Misrepresentations. —  One  who  relies  upon 
fraud  must  plead  all  the  facts  constituting  the  same,  and  in  case  of 
misrepresentations  they  must  be  concerning  a  material  fact,  and  not 
concerning  matters  equally  within  the  knowledge  of  both  parties, 
and  that  the  party  relying  on  the  same  did  not,  and  could  not,  know 
the  falsity  thereof. 

From  the  Delaware  Circuit  Court. 

J,  N.  Templer,  E.  R,  Templer  and  W.  W.  Orr,  for  ap- 
pellants, 

J.  W.  Ryan  and  W.  A.  Thompson,  for  appellee. 

Jordan,  J. — ^Appellee,  who  is  the  widow  of  the  testator, 
Nehemiah  Burden,  filed  her  complaint  in  the  lower  court 
against  the  executor  and  legatees  of  the  last  will  of  said 
Nehemiah. 

Omitting  the  formal  parts  the  complaint  is  as  follows: 
''The  plaintiff  complains  of  the  defendants,  and  says 
that  she  was  a  second  wife  and  is  the  widow  of  the  de- 
ceased, with  whom  she  intermarried  in  1876;  that  to  said 
parties  no  children  were  born;  that  she  is  now  67  years 
of  age,  and  illiterate,  ignorant,  timid  old  woman,  with 
nothing  but  an  obscure  domestic  experience  of  life,  ut- 
terly and  demurely  ignorant  of  business,  law  and  prop- 
erty rights;  that  the  defendants,  except  the  executor 
whose  wife  is  a  daughter,  are  the  heirs  and  all  the  heirs 
of  the  deceased,  and  are  all  adult,  except  Albert  De-  \ 

Haven,  Maud  DeHaven,  George  Barkman  and  John 
Barkman,  who  are  minors;  that  her  husband  executed 
his  said  will  on  the  28th  day  of  October,  1892,  and  died 
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on  the  14th  day  of  December,  then  next  following;  that 
her  said  husband  died  the  owner  of  an  estate  consisting 
of  real  and  personal  property  of  between  forty  and  forty- 
five  thousand  dollars,  making  plaintiff  and  his  heirs 
aforesaid  his  devisees — devising  the  whole  estate  to  said 
heirs,  except  the  sum  of  fifteen  hundred  dollars  and  no 
more,  which  he  bequeathed  to  plaintiff;  that  at  the  date 
of  her  husband's  death  he  was  indebted  to  her  in  the 
neighborhood  of  seventeen  hundred  dollars,  for  a  por- 
tion  of  which  she  held  her  husband's  notes,  and  the  re- 
mainder was  the  open  account,  and  for  the  payment  of 
which  sum  no  provision  was  made,  as  she  learned  in  said 
will;  that  Elisha  Bartlett,  the  father  of  the  executor,  who 
is  a  keen,  cunning,  oflScious  man,  with  much  experience 
in  the  management  and  direction  of  business  affairs  of 
his  neighbors,  and  Otho  Dowden  is  a  lawyer,  both  of 
whom  had  much  to  do  in  the  making  of  decedent's  will, 
and  the  disposition  of  his  property,  and  were  acting 
in  the  interests  and  as  the  instruments  of  the  defend- 
ants and  against  those  of  this  plaintiff.  And  the  said 
Bartlett  had  been  much  with  her  husband  during 
his  sickness  and  prior  to,  and  at  the  time  of  the  making 
said  will,  and  exercised  great  influence  on  him  in  the 
making  of  said  will,  and  the  disposition  of  his  said  es- 
tate; that  plaintiff  was  not  permitted  to  be  present  when 
his  said  will  was  made,  although  at  her  home,  and  all 
knowledge  of  the  contents  and  provisions  were  kept  from 
her  during  her  husband's  lifetime,  and  only  learned  it 
in  a  general  way  after  his  death,  from  said  Bartlett  and 
Dowden,  what  the  provisions  of  said  will  were,  and  had 
never  heard  the  same  read  or  explained;  that  her  hus- 
band died  after  a  long  and  helpless  illness  of  Bright's 
disease,  and  for  many  months  this  plaintiff  was  continu- 
ously with  him  by  night  and  by  day;  that  on  the  29th 
day  of  December,  fourteen  days  after  the  death  of  her 
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husband,  while  she  was  yet  broken  down  with  grief, 
fatigue  and  long  vigils  and  exposure  at  her  suffering  and 
dying  husband's  bedside,  and  at  a  time  when  she  was 
alone  entirely,  except  to  be  surrounded  by  those  who 
were  unfriendly  to  her — the  defendants.  The  defendants, 
by  themselves  and  their  agents  and  attorneys,  fraudu- 
lently and  deceitfully,  wrongfully  and  covertly  came 
upon  her  suddenly  and  unexpectedly  in  her  loneliness  and 
quiet,  and  then  and  there,  for  the  wrongful  and  fraudu- 
lent purpose  of  cheating  and  defrauding  her  out  of  her 
just  and  proper  interests  in  her  husband's  estate,  and 
her  just  and  well  known  and  lawful  claim  against  said 
estate,  represented  and  said  to  her  that  for  the  purpose 
of  protecting  her  interests  and  securing  to  her  her  interest 
therein,  and  securing  her  claim  against  said  estate,  that 
it  was  necessary  for  her  to  sign  her  part  of  her  husband's 
will,  and  a  paper  which  they  said  to  her  was  a  quitclaim 
deed  to  enable  the  children  to  partition  said  estate  so 
they  could  farm  their  respective  portions  this  year,  and 
the  other  papers  were  a  part  of  her  husband's  will. 

''She  avers  she  said  to  them  she  did  not  wish  to  sign 
any  paper,  as  she  had  no  friends  or  lawyer  to  advise  her 
or  explain  the  purpose  to  her;  that  she  wanted  to  have 
and  secure  her  proper  interest  in  her  husband's  estate, 
and  her  claim  against  it;  said  defendants  as  aforesaid 
still  cunningly,  fraudulently  and  deceitfully  pressed  and 
urged  her  to  sign  the  said  paper;  and  she  avers  that  she 
knew  nothing  of  widow's  election,  widow's  portion  or 
that  widows  had  the  option  to  accept  under  the  will  of 
her  husband  or  under  the  law,  and  that  no  explanations 
were  made  to  her,  no  information  was  given  her,  and  she 
was  still  urged  that  it  was  necessary  for  her  to  sign  such 
paper  in  order  to  give  effect  to  her  husband's  will,  and 
she  was  thereby  fraudulently  and  wrongfully  trapped 
into  executing  a  written  election  to  accept  the  provision 
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of  $1,500  made  for  her  in  said  will,  and  her  interest  in 
said  estate,  as  such  widow,  worth  at  least  $8,000,  and  a 
quitclaim  deed  to  her  deceased  husband's  entire  estate  to 
defendants,  reciting  therein  a  consideration  of  $700,  when 
in  truth  and  in  fact  she  was  not  paid  one  cent,  and  was 
and  has  been,  by  such  fraudulent  representation,  con- 
duct and  coercion,  defrauded  out  of  her  interest  in  ^aid 
€state,  and  her  claim  against  the  same,  to  her  great 
damage. 

**  Wherefore  she  prays  the  court  for  an  order  and  judg- 
ment revoking  said  election  and  declaring  the  same  null 
and  void,  and  an  order  setting  aside  and  annulling  and 
declaring  void  said  quitclaim  deed,  and  for  all  proper  re- 
lief." 

The  sufficiency  of  this  pleading  to  constitute  a  cause 
of  action  was  assailed  by  a  demurrer  in  the  lower  court 
upon  the  part  of  some  of  the  appellants,  and  is  chal- 
lenged in  this  court  by  an  assignment  of  error.- 

The  assignment  that  the  court  erred  in  overruling  the 
demurrer,  and  the  one  that  the  complaint  is  not  suffi- 
cient, will  be  considered  together. 

From  an  inspection  of  this  pleading  we  think  it  is  ap- 
parent, as  contended  by  counsel  for  appellee,  that  it  is 
replete  with  ambiguities  and  omissions.  The  object  of 
the  action  herein,  and  the  result  sought  to  be  obtained 
thereby,  is  equitable  relief  in  annulling  and  setting  aside 
a  written  election  upon  appellee's  part  to  take  under  the 
will  of  her  late  husband,  and  also  to  set  aside  a  quitclaim 
deed,  executed  by  her  under  the  alleged  circumstances 
and  facts.  The  evident  theory  or  pith  of  the  complaint 
is  that  of  fraud,  perpetrated  upon  appellee  by  the  appel- 
lants in  procuring  the  execution  of  the  instruments  in 
question. 

It  is  provided,  by  section  2666,  R.  S.  1894,  "that  if 
lands  be  devised  to  a  woman,  or  pecuniary  or  other  pro- 
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visions  be  made  for  her  by  the  will  of  her  husband,  in 
lieu  of  her  right  to  lands,  *  she  shall  take  under  the 
will  *  unless  she  shall  make  her  election  whether  she  will 
take  the  lands  so  devised,  or  the  provision  so  made,  or 
whether  she  will  retain  the  right  to  one-third  of  the  land, 
etc."  Such  election  shall  be  in  writing,  made  within  one 
year  •from  the  probate  of  the  will,  acknowledged,  filed 
and  recorded.  Under  this  provision  of  the  statute,  as 
amended  in  1885,  the  widow  of  the  testator  is  required  to 
elect  within  the  time  as  therein  provided,  or  her  rights 
will  be  controlled  by  the  will.  Fosher  v.  Guilliams,  Exr,, 
120  Ind.  172;  Gam,  Ext.,  v.  Gam,  135  Ind.  687. 

She  is  not  required  to  make  her  election  to  take  under 
the  will,  but  she  is  required,  in  effect,  to  renounce  the 
provisions  made  for  her  therein  and  to  elect  to  retain  her 
rights  under  the  law.  Therefore,  any  act  which  will 
bar  her  from  exercising  this  statutory  privilege  of  elec- 
tioii  must 'be  in  its  nature  of  such  force  and  effect  as  to 
constitute  an  estoppel.     Gam,  Exr.,  v.  Gam,  supra. 

Where,  by  the  means  of  fraud  or  the  contrivances  or 
acts  of  those  interested  in  the  estate  of  her  deceased  hus- 
band, the  widow  is  prevented  from  exercising  this  right 
of  election,  or  is  thereby  procured  to  execute  an  instru- 
ment or  to  do  an  act  which  would  serve,  if  permitted  to 
stand,  to  estop  her  from  electing  to  retain  her  rights  un- 
der the  law,  a  court  of  equity,  upon  application  made 
within  the  statutory  limit  for  her  to  exercise  this  right 
of  election,  will  interpose  and  grant  to  her  the  necessary 
and  proper  relief  upon  the  proper  averment  and  showing 
of  such  facts.  This  doctrine  is  supported  by  the  de- 
cisions of  Fosher  v.  Guilliams^ Exr,,  and  Gam,  Ext.,  v. 
Gam,  supra,  and  cases  there  cited. 

Actual  fraud  in  cases  of  this  kind  is  not  alone  neces- 
sary to  authorize  equitable  relief,  but  its  existence  in  any 
particular  case  under  the  rules  governing  other  actions 
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for  relief  against  fraud,  is  undoubtedly  sufficient.  The 
question  in  the  case  at  bar  with  which  we  have  first  to 
deal  is  not  one  of  evidence,  but  that  of  sufficient  plead- 
ing of  the  facts  upon  which  the  relief  is  demanded. 

If  the  complaint  can  be  held  to  be  sufficient  in  this 
cause  it  must  be  by  force  of  the  facts  therein  averred. 
We  can  not  change  the  pleading  by  extending  or  limit- 
ing the  effects  of  the  same. 

As  we  have  said,  the  pith  or  gist  of  the  issuable  facts 
averred  therein  is  that  of  fraud,  and  its  sufficiency  to 
constitute  an  actionable  wrong  or  injury  must  be  tested 
by  the  rules  controlling  in  action,  based  upon  fraud. 

Recurring  again  to  the  charging  part  of  the  complaint 
and  we  find  the  following  averments: 

**That  the  defendants,  by  themselves  and  their  agents 
and  attorneys,  fraudulently,  deceitfully,  wrongfully 
and  covertly  came  upon  her  suddenly  and  unexpectedly 
in  her  loneliness  and  quiet,  and  then  and  there,  for  the 
fraudulent  and  wrongful  purpose  of  cheating  and  defraud- 
ing her  out  of  her  just  and  proper  interests  in  her  hus- 
band's estate  and  her  just  and  well  known  and  lawful  claim 
against  said  estate,  represented  and  said  to  her  that  for 
the  purpose  of  protecting  her  interest  and  securing  to 
her  her  interest  therein  and  securing  her  claim  against 
said  estate,  that  it  was  necessary  for  her  to  sign  her  part 
of  her  husband's  will  and  a  paper,  which  they  said  to 
her  was  a  quitclaim  deed,  to  enable  the  children  to  par- 
tition said  estate  so  they  could  farm  their  portions  this 
year,  and  the  other  papers  ^jrere  a  part  of  her  husband's 
will.  She  avers  that  she  said  to  them  she  did  not  want 
to  sign  any  paper,  as  she  had  no  friends  or  lawyer  to  ex- 
plain the  purpose  to  her;  that  she  wanted  to  have  and 
secure  her  proper  interest  in  her  husband's  estate,  and 
her  claim  against  it.  Said  defendants,  as  aforesaid, 
still  cunningly,  fraudulently  and  deceitfully  pressed  and 
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urged  her  to  sign  the  said  paper,  and  she  avers  that  she 
knew  nothing  of  widow's  election,  widow's  portion,  or 
that  widows  had  the  option  to  accept  under  the  will  of 
het  husband  or  under  the  law,  and  that  no  explanation 
was  made  to  her,  no  information  given,  and  she  was 
still  urged  that  it  was  necessary  for  her  to  sign  such 
paper  in  order  to  give  effect  to  her  husband's  will;  that 
she  was  thereby  fraudulently  and  wrongfully  trapped  into 
executing  a  written  election  to  accept  the  provision  of 
$1 ,500  made  for  her  in  said  will  and  her  interest  in  said 
estate  as  such  widow,  worth  at  least  $8,000,  and  a  quit- 
claim deed  to  her  deceased  husband's  entire  estate  to  de- 
fendants, •  •  •  and  was  and  has  been  by  such 
fraudulent  representations,  conduct  and  coercion  de- 
frauded out  of  her  interest  in  said  estate  and  her  claim 
against  the  same  to  her  damages,  etc." 

No  where  does  the  complaint  allege  or  show  that  the 
appellee  desired  to  renounce  the  provisions  made  for 
her  by  the  will,  and  desired  to  elect  to  take  under  the 
law,  and  was  prevented  from  so  doing  by  the  alleged 
fraud  of  the  appellants  in  procuring  the  written  election 
in  question.  No  copy  of  the  written  election  is  filed  as 
an  exhibit,  or  nothing  in  regard  to  its  terms  or  contents 
is  alleged,  so  that  we  may  be  apprised  of  its  character, 
and  determine  as  to  whether  it  in  any  manner  tended  to 
estop  or  affect  appellee  in  exercising  her  right  of  election 
under  the  law.  There  is  no  averment  or  showing  that 
she  relied  upon  the  representations  made  by  the  defend- 
ants and  believed  them  to  be  true,  or  that  they  were  in 
fact  false.  The  complaint  abounds  in  epithets  and  con- 
clusions, but  there  is  an  absence  of  material  facts  going 
to  constitute  fraud,  and  the  pleading  lacking  in  these  is 
thereby  rendered  bad. 

A  complaint  based  upon  fraudulent  representations 
must  aver  that  the  party  complaining  relied  upon  the 
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same.  Goings  v.  White,  33  Ind.  125.  One  who  charges 
fraud  must  plead  all  the  facts  constituting  the  same,  for, 
as  the  presumption  is  in  favor  of  fair  dealing,  nothing 
is  to  be  taken  by  intendment  or  inference.  Conant  v. 
National  State  Bank,  etc.,  121  Ind.  323. 

Misrepresentations  must  be  concerning  a  material  fact, 
and  not  concerning  matters  equally  within  the  knowl- 
edge of  both  parties,  and  it  must  appear  that  the  party 
relying  upon  the  same  could  not,  or  did  not,  know  the 
falsity  thereof.  Jagers  v.  Jagera,  49  Ind.  428,  and  cases 
there  cited. 

It  is  urged  by  the  learned  counsel  for  appellee,  that 
the  complaint  in  this  action  contains  averments  similar 
to  those  in  the  case  of  Gam,  Ext.,  v.  Gam,  supra.  In  this 
contention,  however,  they  are  mistaken.  Several  of  the 
essential  facts  set  forth  in  the  complaint  in  that  case  do 
not  appear  in  the  pleading  under  consideration;  if  they 
did,  a  different  question  would  be  presented. 

Other  objections  might  be  and  are  urged  against  the 
complaint,  but  we  deem  it  unnecessary  to  consider  the 
same,  and  thereby  extend  this  opinion.  In  its  present 
state  it  is  wholly  insufficient  to  constitute  a  cause  of 
action  or  serve  as  a  proper  and  valid  basis  for  the  judg- 
ment or  decree  which  appellee  seeks  thereby  to  obtain, 
and  for  this  reason  alone  the  judgment  must  be  reversed. 
Other  questions  are  presented  and  argued  by  the  appel- 
lants, but  these  may  not  again  arise  upon  another  trial, 
and  are,  therefore,  not  considered.  However,  we  may 
suggest  that  if  appellee  received  anything  of  value  from 
appellants,  growing  out  of  the  alleged  execution  by  her 
of  the  instrument  in  question,  she  at  least  ought  to  aver 
that  fact  in  her  complaint,  and  allege  her  willingness 
and  readiness  to  surrender  the  same  as  the  court  may 
order  or  decree.     See  Shaw  v.  Bamhart,  17  Ind.  183; 
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Higham  v.  Harris^  108  Ind.  246,  and  cases  cited;  West- 

hafer  v.  Patterson^  120  Ind.  459. 

Judgment  reversed,  with  instructions  to  the  trial  court 

to  grant  a  new  trial,  and  sustain  the  demurrer  to  the 

complaint  with  leave  to  appellee  to  file  an  amended  one, 

and   for  further  proceedings  in  accordance  with  this 

opinion. 

Filed  June  6, 1895. 
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^  ^g|  SUPSBKB  CouBT  Practicb. —  Variance  Between  QttestUm  Astigned  and 
that  Discussed. — Where  the  question  assigned  is  the  want  of  jurisdic- 
tion of  the  subject-matter  of  the  action,  and  that  discussed  is  that 
of  jurisdiction  over  the  person  of  defendants,  there  is  no  relation- 
ship between  the  two,  and  consequently  nothing  for  decision. 

Same. — Presumption  in  Favor  of  CourVs  Buling.  —  Evidence, — Liens,^ 
Where  there  is  no  evidence  in  the  record,  and  the  bill  of  exceptions 
states  abstractly  that  the  offer  was  made  to  prove  the  existence  and 
continuance  of  incumbrances,  the  Supreme  Court  must  presmne  in 
favor  of  the  trial  court's  action  and  must  conclude  that  the  offer 
was  of  parol  evidence  and  incompetent,  or  that  if  all  the  evidence 
were  in  the  record  it  would  show  that  the  offer  was  inadmissible. 

Conveyance. — Real  Estate, — Allegation  of  Conveyance  Necessarily  Im- 
plies Conveyance  by  Deed.— An  allegation  that  real  estate  was  con- 
veyed necessarily  implies  a  conveyance  by  deed,  for  oral  convey- 
ances of  real  estate  are  unknown  to  the  law  of  this  State. 

Real  Estate. —  Vendor^s  Lien.—  Wife*s  Inchoate  Interest, — ^The  fact  that 
the  wife  had  no  knowledge  of  the  vendor's  lien  can  not  protect  her 
inchoate  interest  against  the  same,  nor  does  the  fact  that  she  mai> 
ried  the  grantee  after  the  conveyance  is  made  add  strength  to  her 
claim  to  defeat  such  lien  as  to  her  interest. 

From  the  Montgomery  Circuit  Court. 

J.  L,  ShruTTiy  for  appellants. 

A,  D,  Thomas  and  W.  T,  Whittington,  for  appell^o- 
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Hacknet,  J. — ^The  appellee  sued  to  enforce  a  vendor's 
lien  against  certain  lands  in  Montgomery  county,  mak- 
ing  Ida  M.  Grimes,  wife  of  the  principal  appellant,  a 
defendant. 

The  first  question  argued  is  upon  the  assignment  of 
error  that  the  lower  court  possessed  no  "jurisdiction  of 
the  subject-matter  of  the  action/'  The  argument  is  that 
appellants  resided  in  Tippecanoe  county,  and  has  refer- 
ence alone  to  the  jurisdiction  of  the  court  over  the  per- 
son  of  appellants.  The  question  of  jurisdiction  over  the 
person  of  the  appellants  was  not  raised  by  plea  or  other- 
wise  than  upon  the  assignment  of  error  above  quoted. 
There  is  no  relationship  between  the  question  assigned 
and  that  discussed. 

It  is  next  suggested  that  the  complaint  alleged  no  con- 
veyance. Counsel  is  in  error  in  this  suggestion,  since  we 
find  it  directly  alleged  that  the  plaintiff  sold  and  con- 
veyed the  lands  which  she  describes  to  Virgil  M.  Grimes. 
The  allegation  would  not,  as  further  suggested  by  coun- 
sel, admit  evidence  "that  an  oral  conveyance"  was 
made.  An  allegation  that  real  estate  is  conveyed  neces- 
sarily implies  a  conveyance  by  deed.  Oral  conveyances 
of  real  estate  are  unknown  to  the  laws  of  this  State. 

The  same  suggestion,  with  others,  is  made  against  the 
ruling  of  the  trial  court  in  overruling  the  separate  de- 
murrer of  Mrs.  Grimes  to  the  complaint.  All  errors  as- 
signed are  joint,  and  the  error,  if  any,  must  be  joint  to 
be  available.  LouUmlUj  ete.^  R.  W.  Co.  v.  8moot,  135  Ind. 
220. 

It  should  be  needless  to  suggest  that  a  ruling  as  to  one 
is  not  available  as  to  two  or  more  of  the  parties  to  a  suit. 
Appellants  complain  that  the  lower  court  did  not  permit 
them  to  prove  the  existence  of  incumbrances  against  the 
land  conveyed  at  the  time  of  the  conveyance  and  con- 
Vol.  141—31 
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tinuing  to  the  time  of  the  trial.  There  is  no  evidence  in 
the  record,  and  the  bill  of  exceptions  states  abstractly 
that  the  offer  was  made  to  prove  the  existence  and  con- 
tinuance of  incumbrances.  Whether  the  offer  was  of 
parol  evidence  or  from  the  records  of  liens  does  not  ap- 
pear. We  must  presume  in  favor  of  the  court's  action 
and  must  conclude  that  the  offer  was  of  parol  evidence, 
which  was  incompetent,  or  that  if  all  of  the  evidence 
was  before  us  it  would  show  that  the  offer  was  inad- 
missible. 

It  is  further  complained  that  the  court  did  not  find 
the  alleged  insolvency  of  the  appellant  and  that  no  lien 
could  be  decreed  in  the  absence  of  such  finding.  There 
was  a  general  finding  in  favor  of  the  plaintiff,  and  this 
will  support  the  decree. 

It  is  finally  urged  that  the  court  should,  by  its  decree, 
have  protected  the  inchoate  interest  of  Mrs.  Grimes  in 
the  land.  There  was  no  motion  to  modify  the  decree; 
there  is  no  several  assignment  of  error  in  favor  of  Mrs. 
Grimes  and  no  question  is  properly  presented.  The  ar- 
gument, however,  that  a  wife  having  no  knowledge  of 
the  lien  can  be  protected  in  her  inchoate  interest  against 
the  vendor  does  not  impress  us  with  favor.  Nor  does 
the  fact  that  she  married  the  grantee  after  the  conveyance 
was  made  add  strength  to  her  claim  to  defeat  the  lien 
of  the  vendor.     See  Petry  v.  Ambrosher,  100  Ind.  510. 

No  error  appearing  in  the  record ,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  Jane  5, 1S96. 
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No.  16,911. 

The  Midland  Railway  Company  v,  Qalky. 

Vvw  Tbial. — As  of  Bight. — Damages  for  Appfopriatian  of  Land  for 
Bight  of  Way. — Bailroad. — In  an  action  by  a  land-owner  for  damages 
for  land  appropriated  for  right  of  way,  that  being  the  only  issue,  a 
new  trial  as  of  right  is  not  demandable. 

Bailboad. — New  Company  Succeeding  to  Bights  of  Old. — Liability  for 
Burdens  of  Old  Company. — A  new  railroad  company,  which  sacceeds 
to  the  rights  and  privileges  of  the  old  company,  can  not  divest 
itself  of  the  burdens  of  the  old  company,  among  which  are  damages 
for  appropriation  of  land  for  right  of  way. 

From  the  Fountain  Circuit  Court. 

W.  R.  Crawford  and  H.  Crawford,  for  appellant. 
Hurley  &  Clodfelter,  for  appellee. 

HowABDy  J. — ^This  was  a  proceeding  for  the  assess- 
ment of  damages  for  the  taking  of  land  for  a  railroad 
right  of  way,  brought  by  the  appellee  as  land-owner 
against  the  appellant  railway  company,  under  section 
917,  R.  S.  1894  (section  905,  R.  S.  1881),  and  succeed- 
ing sections. 

On  the  return  of  the  writ  of  assessment  of  damages, 
appellant  filed  its  exceptions  thereto,  averring  that,  at 
the  time  of  the  application  for  the  writ,  the  appellant 
company  was  the  owner  of  the  easement  or  right  of  way 
in  question,  free  of  any  lien  for  damages;  that  the  strip 
of  ground  had  been  taken  and  appropriated  for  railroad  pur- 
poses long  prior  to  that  date,  pleading  the  statute  of  limi- 
tations; that  in  1874,  when  the  right  of  way  was  appro- 
priated the  land  was  owned  by  one  David  W.  Galey, 
who  at  the  time  gave  a  license  to  the  Anderson,  Lebanon 
and  St.  Louis  Railroad  Company  to  enter  upon  and  ap- 
propriate the  same;  that  in  1876  said  Anderson,  Lebanon 
and  St.  Louis  Railroad  Company,  having  partially  com* 
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pleted  its  said  railroad  track,  mortgaged  the  same  to 
procure  a  loan;  but  being  unable  to  pay  its  mortgage 
the  same  was  foreclosed,  and  the  appellant,  in  1885,  be- 
came the  purchaser  of  the  said  right  of  way,  free  from 
the  debts  or  liabilities  of  the  said  Anderson,  Lebanon 
and  St.  Louis  Railroad  Company.  The  exceptions  also 
averred  that  the  damages  were  excessive. 

The  appellee  also  filed  exceptions  to  thQ  assessment  of 
damages,  as  being  too  low. 

The  appellee  then  replied  to  the  appellant's  exceptions 
by  a  general  denial,  and  also  by  special  paragraphs.  In 
the  special  paragraphs,  it  is  admitted  that,  in  1874,  the 
said  David  W.  Galey  was  the  owner  of  the  land  in  ques- 
tion; that  the  said  Anderson,  Lebanon  and  St.  Louis 
Railroad  Company  then  procured  from  said  David  W. 
Galey  a  written  contract  by  which  it  agreed  to  give  to 
him  a  sum  then  fixed  upon  for  the  said  right  of  way, 
and  to  build  certain  fences  and  make  other  improve- 
ments agreed  upon,  and  thereupon  said  Anderson,  Leba- 
non and  St.  Louis  Railroad  Company  partly  constructed 
a  grade  and  roadbed  upon  and  across  said  land,  when 
the  said  company  became  insolvent  and  abandoned  said 
right  of  way.ceasing  all  work,  and  neglecting  and  re- 
fusing  to  pay  to  said  David  W.  Galey  any  part  of  the 
compensation  or  to  make  any  of  the  improvements 
agreed  upon;  that  thereupon,  in  1875,  the  said  David 
W.  Galey,  with  the  full  knowledge  of  said  insolvent 
railroad  company,  re-entered  upon  and  occupied  said 
real  estate,  and  said  grade  and  roadbed,  and  resumed 
full  and  complete  possession  of  the  same,  and  fenced 
the  same  in  with  his  fields  and  pastures,  and  so  con- 
tinued to  use  and  occupy  the  same  until  the  said  land 
was  purchased  from  him  by  this  appellee;  that  after  the 
said  David  W.  Galey  had  so  re-entered  upon  said  real 
estate  and  resumed  possession  ithereof^  the  said  Ander- 


MAY  TERM,  1895.  485 

The  Midland  Railway  Company  e.  Galey. 

son,  Lebanon  and  St.  Louis  Railroad  Compai;iy  mort- 
gaged its  right  of  way  and  other  possessions,  including 
all  its  choses  in  action,  which  mortgage  was  foreclosed, 
and  the  mortgaged  estate  purchased  by  the  appellant 
company,  substantially  as  set  out  in  appellant's  excep- 
tions; that  neither  the  said  Anderson,  Lebanon  and  St. 
Louis  Railroad  Company,  nor  the  appellant  company 
ever  paid  to  appellee  the  compensation  agreed  upon  nor 
any  part  thereof;  nor  did  either  of  said  companies  ever 
perform  any  part  or  portion  of  the  conditions  agreed 
upon,  and  all  consideration  to  appellee  for  his  said  land 
remains  wholly  unpaid;  that  the  appellant  railroad  com- 
pany at  the  time  it  made  its  purchase  of  said  right  of 
way  under  said  foreclosure  proceedings  had  full  knowl- 
edge of  all  said  facts,  and  then  well  knew  that  the  said 
David  W.  Galey  had  re-entered  upon  and  resumed  pos- 
session of  said  roadbed  and  right  of  way  on  said  land, 
and  that  he  had  sold  said  land  to  appellee,  and  put  ap- 
pellee in  possession  thereof,  and  that  the  consideration 
of  said  agreement  was  wholly  unpaid  and  wholly  un- 
performed. It  is  also  averred  that  the  appellant,  in  1889, 
when  appellee  was  in  full  and  complete  possession  of 
said  land,  against  the  objection  and  protest  of  appellee, 
entered  upon  said  land  and  built  its  said  railroad  track 
across  appellee's  said  land. 

Other  pleadings  were  filed,  and  after  various  changes 
of  venue  the  cause  was  submitted  to  a  jury,  who  ren- 
dered a  verdict  awarding  damages  for  the  right  of  way 
so  taken  and  appropriated.  The  only  error  assigned  on 
this  appeal  *is  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial  as  of  right. 

This  assignment  of  error  is  based  on  the  claim  by  ap- 
pellant that  the  title  to  real  estate  was  involved  in  the 
proceedings.  From  the  abstract  of  the  complaint  and  ex- 
ceptions and  replies  above  set  out,  it  is  very  clear  that 
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the  title  to  real  estate,  if  at  all,  was  only  incidentally  in- 
volved. 

Appellee  made  no  claim  to  the  strip  of  land  covered 
hy  the  right  of  way,  but  expressly  alleged  that  the  sani« 
had  been  taken  and  appropriated  for  a  railroad  right  of 
way.  Damages  only  were  sought  by  the  proceeding,  and 
by  the  statute  under  which  the  action  was  brought,  only 
damages  could  be  recovered.  The  action  was  neither  for 
possession  of,  nor  to  quiet  title  to,  land. 

Appellant's  claim  that  it  is  the  owner  by  appropriation 
of  the  strip  of  land  in  question  is  not  controverted  by 
appellee.  Appellee  does,  however,  claim  that  his  land 
was  taken  without  compensation,  and  this  appellant  does 
not  deny,  but  claims  that  its  purchase  of  the  right  of 
way  of  the  Anderson,  Lebanon  and  St.  Louis  Railroad 
Company's  railroad  and  franchises  at  foreclosure  gave  to 
it  the  land  in  question  freed  from  any  lien. 

The  contrary  to  this  has  been  expressly  decided.  A 
man's  land  can  not  be  taken  from  him  without  compen- 
sation. The  new  railroad  company  which  succeeds  to 
the  rights  and  privileges  of  the  old  company  can  not 
divest  itself  of  the  burdens. 

In  Chicago,  etc.,  R.  W.  Co.  v.  Hall,  135  Ind.  91,  a  case 
very  much  like  the  case  at  bar,  it  was  said:  **The  new 
company  is  enjoying  the  easement  under  the  conditions 
of  the  old  company,  and  the  benefits  and  burdens  inci- 
dent to  its  use  are  inseparable." 

There  is  no  question  here  as  to  the  title  to  the  right  of 
way  in  question  over  appellee's  land.  Appellee  could 
not  recover  that  land,  even  if  he  desired  to  do  so;  but  he 
does  not  ask  it;  he  asks  only  for  compensation  in  dam- 
ages, and  to  this  he  is  entitled.  A  new  trial  as  of  right 
is  not  demandable  in  such  a  case. 

The  judgment  is  aflSrmed. 

Filed  Feb.  20, 1895 . 
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On  Petition  fob  a  Reheabing. 

Howard,  C.  J. — Counsel  for  appellant,  as  we  think, 
misapprehend  the  issue  involved  in  this  case.  The  only  as- 
signment of  error  is  that  the  court  overruled  the  motion 
for  a  new  trial  as  of  right.  Such  new  trial  as  of  right  is 
granted  in  case  of  ejectment,  to  quiet  title,  and  in  parti- 
tion  when  the  title  to  real  estate  is  in  issue. 

While  it  is  true  that  the  form  of  the  issues  is  imma- 
terial, provided  only  the  title  to  real  estate  is  involved, 
(Bisel  V.  Tucker,  121  Ind.  249, )  yet  the  fact  that  the  title 
is  an  incident  to  the  action^  does  not  give  the  losing 
party  a  new  trial  as  of  right.  Accordingly,  it  has  been 
held  that  a  new  trial  as  of  right  will  not  be  awarded  in 
actions  to  recover  damages  for  the  obstruction  of  an 
easement  in  real  estate;  Larrimore  v.  WUliarriBy  30  Ind. 
18;  nor  in  actions  to  set  aside  fraudulent  conveyances, 
or  for  the  specific  performance  of  contracts  in  relation  to 
real  estate;  TtuUI  v.  Truitt,  37  Ind.  514;  nor  in  actions 
to  enforce  mortgage  or  other  liens  thereon;  Williams  v. 
Thames,  etc.,  Co.,  105  Ind.  420;  nor  in  proceedings  by 
an  administrator  to  sell  lands  to  pay  debts;  Fralich, 
Admr.,  v.  Moore,  123  Ind.  75. 

In  the  case  at  bar  the  appellee  instituted  proceedings 
under  the  statute  to  recover  damages  for  the  appropri- 
ation of  real  estate  for  appellant's  right  of  way,  as  set 
forth  in  the  principal  opinion.  Appellant  and  appellee 
filed  exceptions  to  the  writ  of  assessment,  and  appellee 
filed  a  reply  to  the  exceptions  of  appellant.  But  there 
was  no  cross-complaint  nor  any  other  pleading  seeking 
to  quiet  title  or  for  any  affirmative  relief  putting  the 
title  to  the  strip  of  land  in  issue.  On  the  contrary,  ap- 
pellee expressly  admitted  the  appropriation  for  right  of 
way  and  claimed  only  damages  under  the  statute.  Nor 
does  appellant  anywhere,  either  in  the  pleadings  or  in 
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the  briefs,  claim  that  the  agreed  consideration  was  paid, 
or  that  any  compensation  was  ever  made  to  the  land- 
owner for  the  right  of  way  so  taken.  The  question  be- 
tween the  parties  and  before  tl^e  court  was  as  to  damages 
under  the  statute  for  the  taking  of  the  real  estate.  The 
title  of  the  company  to  its  right  of  way,  whether  prop- 
erly acquired  or  not,  was  not  in  dispute.  No  new  trial 
as  of  right  could  therefore  have  been  awarded. 
The  petition  is  overruled. 

FUed  May  27,  1S95. 


■^-•- 


No.  17,300. 

HI  48a       Porter,  Trustee, v. The  State,  ex  rel.  Dunkleberg,  Jr. 

163     M 

141  4SS  Exemption  Fbom  Work  on  Highways. — Member  of  Fire  Company.— 
169  i*>^  Mandate  to  Compel  Issuance  of  Certificate  of  Exception  by  Tovmsh^ 
Trustee. — Proof  of  Articles  of  Association, — In  an  action  by  way  of 
mandamus  proceedings  to  compel  a  township  trastee  to  issue  to 
plaintiff  a  certificate  of  exemption  from  work  on  public  highways,  on 
the  ground  that  he  is  a  member  of  a  fire  company,  there  can  be  no 
recovery  where  there  is  no  evidence  that  the  original  articles  of  as- 
sociation were  ever  filed  in  the  recorder's  oflSce  of  the  county ;  and 
even  if  it  were  admitted  that  the  original  articles  of  association  had 
been  filed  in  the  office  of  the  recorder,  that  would  only  relieve  plain- 
tiff of  the  necessity  of  showing  that  the  same  were  filed,  and  not  of 
the  necessity  of  giving  in  evidence  either  the  articles  of  association 
filed,  the  record  of  the  same,  or  a  certified  copy  thereof. 

From  the  Cass  Circuit  Court. 

/.  C.  Nelson f  Q.  A.  Myers,  M.  D.  Fansler  and  Jf.  J^- 
Mdhoney,  for  appellant. 

D.  C.  Justice  and  M.  B.  Lairy,  for  appellee. 

Monks,  J. — ^This  action  was  brought  to  compel  appel- 
lant, a  township  trustee,  by  writ  of  mandamus,  to  issue 
to  appellee's  relator  a  certificate  exempting  him  from 
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working  on  the  public  highways,  on  the  ground  that  he 
was  a  member  of  a  fire  company. 

An  alternative  writ  was  issued,  to  which  a  demurrer 
was  sustained,  and  an  appeal  was  taken  to  this  court, 
where  the  same  was  reversed.  State,  ex  rel.,  v.  Porter, 
Trustee,  134  Ind.  63. 

When  the  case  was  returned  to  the  court  below  four 
paragraphs  of  answer  were  filed,  the  first  of  which  was  a 
general  denial.  A  demurrer  to  each  paragraph  of  an- 
swer, except  the  first,  was  filed  and  sustained  to  the 
third  and  overruled  to  the  second  and  fourth .  Appellee 
thereupon  filed  a  reply;  the  cause  was  tried  by  jury  and 
the  court  directed  a  verdict  for  appellee.  Over  a  motion 
for  a  new  trial,  final  judgment,  awarding  the  peremptory 
writ,  was  rendered. 

The  only  error  urged  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Among  the  causes  assigned  for  a  new  trial  were  the 
following: 

First.   The  verdict  is  contrary  to  the  evidence. 

Second.   The  verdict  of  the  jury  is  contrary  to  law. 

Third.  The  verdict  of  the  jury  is  not  sustained  by  suf* 
ficient  evidence. 

Fourth.  The  court  erred  in  directing  the  jury  to  re* 
turn  a  verdict  for  appellee. 

Fifth.  The  court  erred  in  refusing  to  give  each  of  in- 
structions numbered  1,  2,  3,  4,  5,  6  and  7,  requested  by 
appellant. 

The  exemption  was  claimed  by  appellee's  relator  under 
the  provisions  of  section  6823,  R.  S.  1894  (E.  S.  1551), 
Acts  1883,  page  664,  which  is  as  follows: 

*'0n  application  to  the  township  trustee,  any  person 
liable  to  work  on  highways  may  be  exempt  therefrom  if 
it  be  shown  that  he  is  unable  from  bodilv  infirmities  to 
work  thereon,  and  that  he  is  too  poor  to  pay  the  commu* 
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tation  therefor;  also,  any  person  belonging  to  any  le- 
gally organized  fire  company;  and,  in  such  cases,  the 
township  trustee  shall  execute  to  such  person  a  certifi- 
cate thereof,  which  shall,  on  being  presented  to  the 
supervisor,  entitle  him  to  such  exemption.'^ 

.To  entitle  the  appellee  to  a  verdict,  under  the  issues  in 
this  case,  it  was  necessary  to  prove  that  the  relator  be- 
longed to  a  legally  organized  fire  company,  as  alleged  in 
the  complaint  and  alternative  writ.  Kaiser  v.  Lawrence 
Savings  Bank,  56  Iowa,  104,  41  Am.  Rep.  85;  Hurt  v. 
Salisbury,  55  Mo.  310;  Bigelowv.  Gregory,  73  111.  197. 

The  general  rule  is  that  one  asking  a  privilege  con- 
ferred by  statute  must  show  himself  within  the  statute. 
Ooodunn  v.  Smith,  72  Ind.  113. 

On  the  former  appeal  this  court  said:  ''If  issues  were 
joined  in  relation  to  the  facts  entitling  the  party  to  an 
exemption  the  person  would  have  to  establish  such  facts 
by  clear  proof  before  he  would  be  entitled  to  the  writ." 
State,  ex  rel.,  v.  Porter,  supra,  pages  65,  66. 

It  is  claimed  that  the  Long  Cliff  fire  company,  of  which 
it  is  alleged  relator  was  a  member,  was  organized  in 
1892,  under  section  3502,  R.  S.  1881  (section  4583,  R. 
S.  1894).  At  that  time  no  such  association  could  be 
deemed  and  held  to  be  legally  incorporated  until  the 
original  articles  of  association  had  been  filed  in  the  office 
of  the  recorder  of  the  county  in  which  it  was  formed 
(sections  4584  and  4585,  R.  S.  1894,  sections  2  and  3, 
Acts  1887,  pp.  41  and  43),  and  duplicates  or  certified 
copies  of  said  articles  of  association  had  been  filed  in  the 
oSice  of  the  Secretary  of  State.  Section  3424,  R.  S.  1894, 
Acts  1891,  page  392;  Indianapolis  Furnace  and  Mining 
Go.  V.  Herkimer,  46  Ind.  142. 

To  establish  the  allegation  that  the  fire  company  was 
legally  organized,  as  alleged,  it  was  necessary  to  prove 
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that  the  foregoing  sections  of  the  statute  had  heen  com- 
plied with. 

All  the  evidence  given  in  the  cause  is  made  a  part  of 
the  record  by  bill  of  exceptions.  There  was  no  evidence 
given  at  the  trial  that  the  original  articles  of  association 
were  ever  filed  in  the  office  of  the  recorder  of  Cass  coun- 
ty. Counsel  for  appellee  contend  that  it  was  admitted 
that  the  articles  of  association  were  filed  in  the  office  of 
the  recorder  of  Cass  county.  The  only  admission  made 
was  that  the  instrument  read  in  evidence  was  filed  in  the 
office  of  the  recorder  of  Casscounty  on  January  21, 1892. 
It  appears  from  the  record  that  the  instrument  read  in 
evidence  purported  to  be  a  copy  of  the  original  articles 
of  association.  If  this  paper  was  filed  in  the  recorder's 
office,  as  admitted,  it  would  not  be  a  compliance  with  the 
requirements  of  sections  4584  and  4585,  R.  S.  1894, 
supra. 

There  is  no  evidence  that  any  other  instrument  in  re- 
gard to  the  incorporation  of  said  fire  company  was  ever 
filed  in  the  recorder's  office  of  said  county.  Even  if  it 
had  been  admitted  that  the  orginal  articles  of  association 
had  been  filed  in  the  office  of  the  recorder,  that  would 
only  have  relieved  appellee  of  the  necessity  of  proving 
that  the  same  were  filed,  and  not  of  the  necessity  of  giv- 
ing in  evidence  either  the  articles  of  association  filed, 
the  record  of  the  same  or  a  certified  copy  thereof  as  pro- 
vided in  section  4584,  R.  S.  1894,  supra. 

There  being  no  evidence  that  the  original  articles  of 
association  were  filed  in  the  office  of  the  recorder  of  Cass 
county,  the  verdict  was  not  sustained  by  the  evidence, 
and  was  contrary  to  law;  and  the  court  erred  in  direct- 
ing the  jury* to  return  a  verdict  for  appellee,  and  there- 
fore in  overruling  a  motion  for  a  new  trial. 

Other  alleged  errors  are  discussed  by  counsel,  but  it 
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is  not  necessary  to  determine  the  same  for  the  reason 
that  they  may  not  arise  again. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Filed  Jane  7, 1895. 
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No.  17,287. 

CuBRAN  V.  Abbott  bt  al. 

GuABDiAN.— JS'x  parte  Order  Procured  by  Clerk  Against  ChiordUm  WUh' 
mU  Notice. —  Foid.— An  ex  parte  order  of  the  court,  procored  by  the 
clerk  (forbidding  a  guardian  from  issuing  an  execution  on  a  judg- 
ment procured  by  him  as  guardian),  without  notice  or  service  of 
process  on  the  guardian,  is  void  as  to  him. 

8amb. — Entitled  to  be  Reimbursed  for  Expenses  Duly  Incurred. — Lien  on 
Trust  Estate. — A  trustee  (in  this  case  a  guardian)  has  an  equitable 
right  to  be  reimbursed  for  all  reasonable  expenses  properly  in- 
curred in  the  execution  of  his  trust,  and  such  expenses  are  a  lien 
upon  the  trust  estate,  and  he  will  not  be  compelled  to  part  with  the 
property  until  such  expenses  are  paid. 

Same. — Beimbursement  for  Suit  Expenses. — Equitable  Lten.-^Notke.— 
A  guardian  is  entitled  to  reimbursement  for  expenses  incurred  and 
paid  by  him  in  the  prosecution  of  an  action  in  behalf  of  hia  troat 
estate,  and  he  has  an  equitable  lien  on  the  judgment  recovered  for 
his  reimbursement,  and  of  such  lien  all  persons  dealing  with  refe^ 
ence  to  the  judgment  must  take  notice. 

%AU^,— Enforcement  of  Lien. —  When  Question  of  Fraud  not  Material.'' 
In  an  action  to  enforce  such  equitable  lien  against  the  ward  and 
others  to  whom  she  has  assigned  her  interest  after  becoming  of 
age,  the  question  of  fraud  in  the  dealing  between  such  parties 
and  the  ward  is  not  material. 

Same. — BeimburseiTient. — Personal  Liability  or  Liability  in  Trust  Capac- 
ity.— The  guardian's  right  to  be  reimbursed  and  to  enforce  an  equit- 
able lien  therefor  is  the  same  whether  he^is  personally  liable  for  the 
suit  expenses  paid  by  him  or  only  liable  in  his  fiduciary  capacity. 

Same. — Beimbursement. — Sufficient  Other  Fxinds. — If  the  guardian  has 
other  funds  in  his  hands,  besides  such  judgment,  sufficient  to  reim- 
burse him,  he  can  be  compelled  to  first  exhaust  such  funds. 
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BAMK-—IUimbur8emefU  Lien. — Accounting.— Before  the  gaardian  can 
enforce  his  lien  for  reimbursement,  it  is  not  necessary  that  he 
shoold  first  have  an  accounting  in  the  court. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Korbly  and  W.  0.  Ford,  for  appellant. 
C.  E,  Walker,  A.  D.  Vano%dol  and  H.  Frandfco,  for 
appellees. 

Monks,  J. — ^Appellant  brought  this  action  against 
appellees.    The  complaint  is  in  substance  as  follows: 

That  in  1891  Carrie  Curran,  appellant's  daughter,  was 
a  minor  and  unmarried;  that  appellees  were  the  owners 
and  proprietors  of  a  newspaper  in  Madison,  Indiana,  and 
published  in  said  newspaper  a  libel  of  and  concerning  said 
Carrie  Curran,  for  which  she  brought  an  action  against 
the  appellees  in  the  Jefferson  Circuit  Court,  and  asked  to 
be  allowed  to  prosecute  the  action  as  a  poor  person,  which 
leave  was  refused  by  the  court;  that  appellant  and  his 
daughter  resided  in  Ripley  county,  Indiana,  and  he  was 
thereupon  appointed  guardian  of  his  daughter  by  the 
Ripley  Circuit  Court,  and  on  motion  was  allowed,  by  the 
Jefferson  Circuit  Court,  to  be  substituted  in  her  said  ac- 
tion as  plaintiff,  and  as  such  filed  an  amended  com- 
plaint, on  which  there  was  issue  joined,  a  trial  had  and 
judgment  rendered,  on  June  22,  1891,  in  favor  of  appel- 
lant, guardian  of  Carrie  Curran,  for  $1,500  and  costs 
against  appellees;  that  she  arrived  at  the  age  of  twenty- 
one  years  on  the  11th  day  of  March,  1892,  and  after- 
wards, in  1892,  married  one  Clel  Cain,  an  adult,  who  was 
then  a  resident  of  the  State  of  Kentucky,  where  he  and 
the  said  Carrie  removed  and  have  ever  since  resided; 
that  appellant  prosecuted  said  action  for  libel  in  his  own 
name,  as  such  guardian,  to  final  judgment  as  aforesaid, 
and  employed  Nicholas  Cornet,  an  attorney  at  law,  to 
prosecute  the  same,  and  paid  him  a  retainer  fee  of  ten 


494  SUPREME  COURT  OF  INDIANA, 

,  iL  ■!— w—      —  —  ■  ■  ■  -    ■  ^  -  -  -     , -, 

Carran  v.  Abbott  et  al. 

dollars,  and  agreed  to  pay  him  a  further  amount  equal 
to  fifty  per  cent,  of  the  judgment  that  might  be  recovered 
by  him  in  said  suit,  out  of  the  sum  so  recovered,  out  of 
which  sum  said  Cornet  agreed  to  pay  all  the  attorneys 'fees 
for  such  associate  counsel  as  he  might  select  to  assist  him 
in  said  suit;  that  appellant  became  liable  to  pay  said 
Cornet  for  his  services  and  the  services  of  his  associate 
counsel,  out  of  the  proceeds  of  said  judgment,  the  sum  of 
$750,  with  six  per  cent,  interest  from  the  rendition  of 
said  judgment;  that  said  amount  was  a  reasonable  com- 
pensation for  the  services  which  he  and  his  associate 
counsel  rendered;  that  said  services  were  necessary  to  the 
prosecution  of  said  suit,  and  all  of  the  other  expenses 
incurred  by  appellant  were  reasonably  necessary  in  the 
prosecution  of  said  suit  and  in  the  proper  discharge  of 
his  duties  as  such  guardian,  and  such  charges  are  rea- 
sonable; that  besides  the  ten  dollars  paid  said  Comet, 
appellant  has  paid  out  and  expended,  of  his  own  money,  in 
the  prosecution  of  said  suit,  twenty-five  dollars;  that  he 
spent  eight  days  away  from  home  to  attend  to  matters  in 
connection  with  said  action,  and  four  days  in  taking  out 
letters  of  guardianship  and  attending  to  matters  con- 
nected therewith,  and  his  time  was  reasonably  worth  two 
dollars  per  day;  that  he  incurred  costs  in  the  Ripley 
Circuit  Court  amounting  to  two  dollars  and  fifteen  cents, 
and  a  further  sum  of  one  dollar  clerk's  fees  and  five  dol- 
lars will  be  required  to  pay  an  attorney  to  make  a  final 
account,  making  eight  dollars  and  fifteen  cents  that  will 
be  required  to  close  up  and  settle  said  trust. 

Said  ward,  after  she  became  of  age,  did  not  have  an 
accounting  with  appellant,  neither  did  her  husband, 
either  alone  or  with  his  wife,  have  such  accounting,  and 
they  have  at  all  times  since  their  intermarriage  been  out 
of  the  jurisdiction  of  the  State  of  Indiana.  Said  ap- 
pellees, while  said  cause  was  pending  in  this  court  on 
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appeal,  well  knowing  that  appellant,  as  guardian,  had 
no  assets  or  means  whatever  in  his  hands  with  which  to 
pay  his  attorneys'  fees,  costs  and  expenses  aforesaid,  and 
desiring  to  cheat  and  defraud  him  and  them  out  of  said 
fees  and  costs,  sent  one  Chapman,  one  of  appellees,  to 
Kentucky  to  see  said  Carrie  and  her  husband  for  the 
purpose  of  inducing  them  to  assist  in  accomplishing 
their  desires,  and  said  appellee,  for  the  purpose  of  work- 
ing on  the  fears  of  said  Carrie  and  her  husband,  repre- 
sented that  said  cause  would  be  reversed,  because  it  was 
recovered  by  this  appellant  and  not  in  the  name  of  said 
Carrie,  by  her  next  friend.  Said  appellee  knew  that,  by 
the  law  of  the  State  of  Kentucky,  whatever  money  he 
paid  said  Carrie  would  at  once  vest  in  her  husband,  and 
intending  to  cheat  and  defraud  appellant,  and  without 
his  knowledge  or  consent,  or  the  knowledge  or  consent 
of  his  attorney,  offered  to  pay  said  Carrie  $550  if  she  and 
her  husband  would  enter  full  satisfaction  of  record  of 
said  judgment  recovered  by  appellant  as  aforesaid,  and 
said  Carrie  and  her  husband,  well  knowing  the  object 
and  intent  of  appellees  to  cheat  and  defraud  appellant, 
and  his  attorneys  accepted  said  offer,  and  thereupon  ap- 
pellees, by  said  Chapman,  paid  her  $550,  and  she  and 
her  husband  on  December  8,  1892,  executed  and  de- 
livered to  said  appellees  a  satisfaction  piece  and  release 
of  said  judgment  and  all  claims  and  causes  of  action  to 
date  thereof.  Said  appellees  caused  said  satisfaction 
piece  and  release  to  be  attached  to  the  margin  of  the 
order  book  on  the  page  on  which  said  judgment  was  en- 
tered. Appellees  afterwards  procured  the  clerk  of  the 
court  to  procure  an  ex  parte  order  from  the  court  forbid- 
ding the  clerk  to  issue  an  execution  on  said  judgment 
against  said  appellees  in  favor  of  appellant,  and  the  same 
was  procured  and  entered  of  record,  without  any  notice 
or  service  of  process  on  appellant,  and  the  same  is  coram 
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nonjudice  and  void.  Appellant  has  no  means  or  prop- 
erty belonging  to  said  Carrie,  his  late  ward,  out  of  which 
he  can  pay  said  fees,  costs  and  expenses;  that  at  the 
time  of  his  appointment  as  such  guardian  his  said  ward 
had  no  estate  or  property  except  the  said  claim  against 
appellees;  that  no  assets  or  property  of  said  ward  have 
ever  come  into  his  hands  as  such  guardian,  and  said 
ward  has  no  estate  or  property  whatever  in  this  State  or 
elsewhere  except  as  stated;  that  he  is  entitled  to  have 
said  fees,  costs  and  expenses  paid  out  of  said  judgment, 
which  was  recovered  by  him  in  his  own  name  as  guardian; 
that  appellant  has  been  unable  to  have  any  accounting 
with  his  late  ward  or  said  husband  by  reason  of  their  be- 
ing out  of  the  jurisdiction  of  the  Ripley  Circuit  Court; 
that  he  has  filed  in  the  Ripley  Circuit  Court  his  duly 
verified  account  of  final  settlement  with  his  said  ward, 
in  which  he  has  set  forth  substantially  the  foregoing 
facts  and  demanded  that  he  be  allowed  all  said  expendi- 
tures and  liabilities  out  of  said  judgment;  that  said  fees, 
liabilities  and  payments  are  due  and  unpaid.  Prayer 
that  said  pretended  release  and  satisfaction  be  set  aside 
and  declared  void  as  against  the  appellant  and  he  be  ad- 
judged to  have  a  personal  interest  in  said  judgment 
against  appellees  to  the  full  amount  of  said  outlay,  at- 
torneys' fees,  court  costs  and  guardian's  services,  and 
that  appellant  have  execution  on  said  judgment  for  said 
sum  due  him,  to  wit,  $925.15,  and  the  court  cost  re- 
covered in  said  action  and  for  all  other  relief. 

A  demurrer  for  want  of  facts  was  sustained  to  the  com- 
plaint, and  appellant  refusing  to  plead  further,  judg' 
ment  was  rendered  against  him.  The  only  error  urged 
is  the  action  of  the  court  in  sustaining  the  demurrer  to 
the  complaint. 

It  is  contended  that  the  allegation  in  the  complaint 
concerning  the  clerk's  procuring  an  order  of  the  court 
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forbidding  him  to  issue  an  execution  on  the  judgment, 
shows  former  adjudication  of  the  right  to  set  aside  said 
satisfaction  and  have  execution  on  said  judgment.  An 
ex  parte  order  of'  the  court,  procured  by  the  clerk,  for- 
bidding him  from  issuing  an  execution  on  the  judgment, 
without  notice  or  service  of  process  on  appellant,  was 
void  as  to  him.  The  allegations  in  the  complaint  do  not 
show  former  adjudication,  but  exclude  the  idea  that  ap- 
pellant  or  his  attorneys  appeared  to  the  proceeding.  Had 
they  appeared,  the  order  would  not  have  been  ex  parte. 
Bigelow  Estoppel,  27;  Kramsr  v.  Matthews^  68  Ind.  172. 

Appellees  earnestly  insist  that  a  guardian  has  no  lien 
on  the  ward's  estate,  to  reimburse  him  for  reasonable 
costs  and  expenses  paid  or  incurred  in  managing  the 
ward's  estate.  That  when  she  became  of  age  appellees 
had  the  right  to  settle  said  cause  with  her,  and  that,  hav- 
ing  done  so  while  the  same  was  pending  in  this  court  on 
appeal,  and,  she  having  executed  a  release  of  said  judg- 
ment, appellant  must  look  to  her  for  reimbursement  for 
his  expenses,  costs  and  attorneys'  fees  which  he  has  paid 
or  is  liable  for. 

It  is  well  settled  law  that  a  trustee  has  an  equitable 
right  to  be  reimbursed  for  all  reasonable  expenses  prop- 
erly  incurred  in  the  execution  of  his  trust,  and  that  the 
expenses  of  a  trustee  in  the  execution  of  his  trust  are  a 
lien  upon  the  estate,  and  he  will  not  be  compelled  to  part 
with  the  property  until  the  disbursements  are  paid.  2 
Perry  Trusts,  sections  485, 907,  910;  2  Pom.  Eq.  Juris., 
section  1085;  2  Jones  Liens,  sections  1175,  1177;  Over- 
ton Liens,  sections  587,  589. 

A  guardian,  in  a  general  sense,  is  a  trustee.     1  Perry 
Trusts,  section  1;  1  Pomeroy  Eq.  Juris.,  section  157;  2 
Pomeroy  Eq.  Juris.,  sections  1088, 1097;  Field  Infants, 
section  132;  Overton  Liens,  section  584. 
Vol.  141—32 
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Appellant,  in  the  prosecution  of  the  original  action, 
paid  expenses  and  costs  and  incurred  liability  for  at- 
torneys' fees,  and  is  clearly  entitled  to  reimbursement 
for  the  same,  so  far  as  they  are  reasonable  and  proper, 
out  of  the  judgment  recovered.  Field  InfantSi  section 
153;  2  Jones  Liens,  section  1176. 

He  has  an  equitable  lien  on  the  same  for  his  reim- 
bursement, of  which  appellees  and  Carrie  Curran  were 
required  to  take  notice.  This  is  not  an  action  to  enforce 
the  lien  of  an  attorney  for  fees,  but  to  reimburse  a  guar- 
dian for  his  expenses  and  liabilities  incurred  in  the 
prosecution  of  the  case,  out  of  the  judgment  recovered; 
in  other  words,  out  of  the  fund.  Even  a  next  friend 
may  enforce  an  equitable  lien  under  like  circumstances. 
2  Jones  Liens,  section  1176;  Daniel  v.  Powell,  29  Ga.  730. 

It  is  not  material  whether  appellant  or  his  ward  held 
the  legal  title  to  the  judgment;  appellees  were  bound  to 
know  that  appellant  held  a  lien  on  the  fund  recovered, 
which  he  could  enforce  for  his  protection.  When  they 
settled  with  the  ward  it  was  subject  to  the  right  of  ap- 
pellant to  be  reimbursed  out  of  the  judgment.  Nor  do 
we  think  the  allegations  in  regard  to  fraud  important. 
Appellant's  right  to  reimbursement  results  from  the 
plainest  principles  of  equity.  As  guardian  he  recovered 
the  judgment  incurred  and  paid  costs  and  other  expenses, 
and  there  being  no  other  estate  out  of  which  he  can  be 
paid,  he  may  resort  to  the  judgment,  even  though  appel- 
lees did  not  intend,  by  their  settlement  with  his  daugh- 
ter, to  cheat  and  defraud  him.  Appellant's  right  to  be 
reimbursed  and  to  enforce  an  equitable  lien  is  the  same 
whether  he  is  personally  liable  for  attorney's  fees  or  is 
only  liable  in  his  fiduciary  capacity. 

It  is  true  that  if  he  had  other  funds  of  his  ward  in  his 
hands  sufficient  to  reimburse  him,  appellees  could  com- 
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pel  him  to  first  exhaust  such  funds.  1  Story's  Eq.  Juris. , 
section  633,  and  notes. 

The  reasoning  in  Ydton,  Admr.,Y.  Evanaville,  etc.,  R. 
R.  Co.,  134  Ind.  414,  clearly  sustains  the  proposition  that 
the  judgment  recovered  in  this  case  is  chargeable  with  the 
expense  of  collection,  including  costs  of  guardianship 
and  attorneys'  fees. 

Appellees  contend  ''that  appellant  can  not  maintain 
an  action  against  his  ward,  after  she  becomes  of  age,  un- 
til his  guardianship  accounts  have  been  fully  settled  in 
the  court  appointing  him,  and  the  balance  found  due  to 
and  awarded  him  by  said  court.  McLane  v.  C.urran,  183 
Mass.  531,  43  Am.  Rep.  535.  For  the  appellant  to 
maintain  this  action  at  all  there  must  first  be  a  debt  due 
him  from  the  ward;  and,  secondly,  the  debt  must  be  a 
lien  on  the  alleged  judgment,  not  only  as  against  the 
ward  but  also  as  against  appellees." 

In  a  number  of  States,  including  Massachusetts, 
when  the  ward  becomes  of  age  no  action  can  be  main- 
tained  by  either,  against  the  other,  until  an  accounting 
is  had  and  the  balance,  either  way,  determined  and  or- 
dered paid  over  by  the  court  in  which  the  appointment 
of  guardian  was  madt.  If  there  is  a  balance  due  the 
ward  he  may  then  sue  the  guardian  on  his  bond,  or  if 
the  balance  is  due  the  guardian  he  may  maintain  an  ac- 
tion therefor  against  his  former  ward.  Tyler  Infancy, 
268-269. 

But  such  is  not  the  law  in  this  State.  It  is  provided 
by  statute  that  when  the  ward  arrives  at  the  age  of  twen- 
ty*one  years  the  guardian  shall  fully  account,  and  pay 
over,  to  th&  proper  person  all  the  estate  of  the  ward  re- 
maining in  his  hands.  Section  2521,  R.  S.  1881  (sec- 
tion 2685,  R.  S.  1894). 

It  has  be^i  uniformly  held  by  this  court  that  when 
the  ward  becomes  of  age  he  has  the  right  to  sue  upon  the 
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bond  of  the  guardian,  without  any  accounting  and  with- 
out  demand.  Davis ^  Admx.,  y.  Siate^  ex  reL,  68  Ind. 
104;  Stumph  v.  Ouardianahip  of  PfeiffeVy  58  Ind.  472; 
Stroup,  Admr.f  v.  State,  ex  rel.^  70  Ind.  495;  Jami^ 
Admr.,  v.  Jones ^  91  Ind.  378. 

In  such  action  on  the  bond,  an  accounting  may  be  had 
and  judgment  rendered  on  the  bond  for  the  amount 
found  due,  if  anything. 

Under  these  authorities  it  is  clear  that  appellant  was 
not  required  to  first  have  an  accounting  in  the  Ripley 
Circuit  Court  before  he  could  maintain  this  action.  It 
follows,  therefore  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  oyerrule  the 
demurrer  to  the  complaint. 

Filed  Jane  12, 1S96. 


Ijtjgl  No.  17,072. 

jlso  5«J  The  City  of  New  Albany  v.  The  Ibon  Substructubs 

Company. 

SuPBEMB  CouBT  PBAcncB. — Sustaining  Demurrer  Assigned  as  Srror.'^ 
Absence  of  Demurrer  from  Becord. — ^Where  the  sustaining  of  a  de- 
marrer  is  assigned  as  error,  the  Supreme  Court  must,  when  the  de- 
murrer is  omitted  from  the  record,  disregard  its  ahsence  from  the 
transcript  and  presume  that  in  form  and  in  suhstance  it  was  in 
compliance  with  the  provisions  of  the  statute. 

Samb. — Buling  on  Motion, —  When  no  Question  Presented, — Reeord.-- 
Where  a  motion,  on  which  the  court's  ruling  is  questioned,  has  not 
heen  made  a  part  of  the  record  hy  bill  of  exceptions  or  order  of 
court,  no  question  is  presented  for  decision  thereon. 

Samk.— Rejected  Evidence. — Relevancy.— Record.  —  Where  it  appears 
that  excluded  evidence  depends  for  its  pertinency  upon  other  evi- 
dence which  must  have  been  introduced,  but  which  is  not  in  the 
record,  the  Supreme  Court  will  presume  that  the  trial  oooit  excluded 
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the  evidence  for  the  reason  that  none  was  given  that  rendered  that 
which  was  offered  and  rejected  admissible. 

Hasmlbss  'Error.— Sustaining  Demurrer  to  Paragraph  of  Answer . — 
Practice.— The  sustaining  of  a  demurrer  to  a  paragraph  of  answer, 
if  error,  is  harmless  where  the  same  defense  was  admissible  under 
another  paragraph  which  remained  a  part  of  the  answer. 

Bill  of  Excbptions. — Evidence. — Attempt  to  Incorporate  by  **Here  In' 
sertJ*^ — Master  Commissioner. — Where  an  attempt  was  made  to  in- 
corporate a  commissioner's  report  of  the  evidence  into  the  bill  of 
exceptions  by  a  direction  to  ''here  insert,"  the  evidence  is  not  prop- 
erly in  the  record.  The  evidence  must  be  inserted  in  the  bill  be- 
fore the  same  is  signed  by  the  judge.    McCabb,  J.,  dissents. 

Bamb. — Evidence.— Beport  of  Master  Commissio^uer^  How  Made  Part  of 
Secord. — ^The  report  of  the  evidence  by  a  master  commissioner  must 
be  made  a  part  of  the  record  on  appeal  by  bill  of  exceptions  or  or- 
der of  court. 

Bbidobs. — In  Towns  and  Cities. — WTm  May  Build. — Act  of  1685. — 
Statute  Construed. — While  the  act  of  1886  imposes  the  duty  of  con- 
structing bridges  in  towns  and  cities  in  certain  cases  upon  the  board 
of  commissioners,  still  this  act  does  not  withdraw  all  power  from 
towns  and  cities  to  build  bridges,  in  such  cases,  when  they  deem  it 
proper  to  do  so. 

Iamb. — City. — Contract  Ultra  Vires. — Defense. — Estoppel. — Where  a 
city,  without  taking  any  stQps  to  have  the  county  commissioners  to 
build  a  bridge,  procured  a  bridge  to  be  built,  and  the  contractor  en- 
tered into  the  contract  and  constructed  the  bridge  in  good  faith,  the 
city  can  not  set  up  in  defense  of  the  payment  of  the  price  therefor, 
that  its  action  in  executing  the  contract  and  procuring  the  con- 
struction of  the  bridge  was  uUra  vires. 

From  the  Floyd  Circuit  Court. 

H.  E.Jewett,  W.  W.  Thdeysmd  0.  H.  jETe^^^r, for  appellant. 
/.  V.  KeUo  and  C.  D.  Kelao,  for  appellee. 

Jordan,  J. — ^Action  by  appellee  against  appellant  to 
recover  the  contract  price  of  a  bridge  constructed  by  the 
former  over  a  certain  stream,  on  one  of  the  public 
streets  within  the  city  of  New  Albany,  a  municipal  cor- 
poration organized  under  the  laws  of  this  State.  Upon 
the  trial  a  judgment  was  rendered  in  favor  of  appellee 
for  the  sum  of  four  thousand  one  hundred  and  -f^ 
•dollars.     From  this  judgment  this  appeal  is  prosecuted. 
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Ten  errors  are  assigned: 

First.   That  the  complaint  does  not  state  facts  soffi* 
cient. 

Second.    Overruling  demurrer  to  complaint. 

As  the  objections,  if  any,  to  the  pleading  assailed,  can 
be  more  effectually  presented  by  the  second  assignment 
than  by  the  first,  the  latter  will  not  be  considered.    The 
sufficiency  of  the  complaint  is  called  in  question  onlj 
upon  the  ground  that  it  is  based  upon  a  written  con- 
tract, and  that  neither  the  original  nor  a  copy  thereof  is 
filed  therewith.  Since  the  filing  of  appellant's  brief,  how- 
ever, upon  a  certiorari  awarded  by  this  court,  this  omission 
in  the  record  has  been  supplied,  and  the  objection  is  now 
no  longer  available.     The  third,  fourth,  fifth  and  sixth 
assignments  are  not  discussed  by  appellant,  and  there- 
fore are  waived.     The  next  error  presented  and  dis- 
cussed is  the  seventh:  ''That  the  court  erred  in  sustain- 
ing the  demurrer  to  the  seventh  paragraph  of  defend- 
ant's answer."     Appellee's  learned  counsel  contend  that 
by  reason  of  the  fact  that  this  demurrer  is  omitted  from 
the  record,  this  couit  ought  not  to  consider  this  assign- 
ment.    However,  as  the  trial  court  sustained  the  de- 
murrer, we  must  disregard  its  absence  from  the  tran- 
script, and  presume  that  in  form  and  in  stating  the 
prescribed  grounds  that  it  was  in  compliance  with  the 
provisions  of  the  statute  in  relation  thereto.     Had  the 
assignment  been  upon   overruling   the   demurrer,  its 
omission  would   have   presented  a  different   question. 
Upon  examination,  we  find  that  the  original  answer  con- 
tains but  five  paragraphs.     Upon  an  extended  search 
through  the  voluminous  record  (unaided  by  counsel  for 
appellant  by  citation  in  his  brief,  as  to  page  and  line) 
we  find  in  the  proceedings  of  the  case,  at  a  subsequent 
term  of  the  court,  that  two  additional  paragraphs  of  an- 
swer, numbered  six  and  seven,  were  filed.     We  may 
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here  suggest  that  a  more  proper  and  specific  assignment 
would  have  been  to  have  stated  ttiat  the  court  erred  in 
sustaining  the  demurrer  to  the  seventh  additional  para- 
graph of  answer.  However,  waiving  this  questionable 
assignment  of  error  in  this  respect,  we  have  examined 
this  seventh  paragraph,  and  find  that  it  substantially 
contains  the  same  facts  set  up  in  the  sixth,  to  which  the 
demurrer  was  overruled,  hence  it  follows  that  the  ruling 
of  the  court  in  sustaining  the  demurrer  to  the  former  is 
upon  any  view  of  the  question  harmless  to  appellant,  as 
it  could  avail  itself  of  the  same  defense  by  reason  of  its 
sixth  paragraph  which  remained  as  part  of   its  answer. 

By  the  eighth  assignment,  appellant  seeks  to  contro- 
vert the  action  of  the  court  in  submitting  the  evidence 
taken  before  a  former  master  coifimissioner  to  another 
master  subsequently  appointed.  This  action  of  the  trial 
court  we  can  not  review,  for  the  reason  that  the  motion, 
and  the  grounds  therein  stated  upon  which  this  ruling  was 
based,  are  not  made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions or  order  of  court.  Elliott  App.  Proced.,  sec- 
tions 190,  191,  814,  and  cases  there  cited. 

The  next  error  of  which  appellant  complains  is  the 
ninth:  ''Overruling  the  motion  for  a  new  trial."  The 
first  ground  stated  in  this  motion  is  the  one  embraced  in 
the  eighth  assignment  of  error,  and  if  it  could  be  con- 
ceded that  it  was  correctly  assigned  as  a  cause  for  a  new 
trial  it  must,  in  any  event,  be  dismissed  from  further 
consideration  for  the  reason  herein  stated,  that  the  mo- 
tion upon  which  the  ruling  of  the  court  arose  is  not  in 
the  record. 

By  the  second  reason  assigned  for  a  new  trial,  appel- 
lant endeavors  to  call  in  question  the  decision  of  the 
court  in  not  permitting  certain  witnesses  offered  by  it  to 
testify  at  the  trial.  It  appears  from  the  record  that  by 
the  agreement  of  parties  a  master  commissioner  was  ap- 
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pointed  by  the  court  to  take  and  report  the  evidence; 
this  duty  was  discharged  by  the  master  and  he  reported 
the  same  to  the  court,  which  report  was  filed.  The  evidence 
set  forth  in  this  report  was  used  by  the  parties  on  the 
trial  of  the  cause,  and  is  that  upon  which  the  court 
made  its  finding  and  rendered  judgment.  This  evidence 
is,  however,  not  brought  into  the  record  by  a  proper  bill 
of  exceptions.  An  attempt  seems  to  have  been  made  to 
incorporate  this  report,  and  the  evidence  therein  set  out, 
by  a  direction  to  '*Here  Insert."  It  could  not  be  em- 
bodied in  the  bill  in  this  manner.  It  must  be  inserted 
in  the  bill  before  the  same  is  signed  by  the  judge.  See 
Patterson  v.  Churchman^  122  Ind.  379;  OhiOf  etc,  R.  W. 
Co.  V.  Voight,  Admr.,  122  Ind.  288;  Wagoner  v.  Wil- 
son,  108  Ind.  210;  ^Barnes  v.  Turner,  129  Ind.  110; 
Pennsylvania  Co,  v.  Brush,  Admx,,  130  Ind.  347;  McCoy 
V.  Able,  131  Ind.  417. 

Where  the  master  is  merely  to  report  the  evidence  to 
the  court  his  report  must  be  made  a  part  of  the  record 
on  appeal  by  a  bill  of  exceptions  or  order  of  court. 
King  v.  Marsh,  37  Ind.  389;  Stanton  v.  State,  ex  reL,  82 
Ind.  463;  Lee  v.  State,  ex  reL,  88  Ind.  256;  McNaughtr. 
McAllister,  93  Ind.  114. 

For  the  reason  stated,  we  must  hold  that  the  evidence 
is  not  in  the  record. 

It  clearly  appears,  in  the  case  at  bar,  that  the  evi- 
dence excluded  by  the  court  depends  for  its  pertinency 
upon  other  evidence  that  must  have  been  introduced 
upon  the  trial,  and  as  none  of  this  is  contained  in  the 
record,  it  is  not  made  to  affirmatively  appear  that  there 
was  any  error  in  rejecting  the  offered  testimony,  and 
we  must  presume  that  the  court  below  excluded  the 
evidence,  for  the  reason  that  none  was  given  that  ren- 
dered that  which  was  offered  and  rejected  admissible. 
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Conden  v.  Momingstar,  94  Ind.  150,  and  cases  cited; 
Elliott's  App.  Proced.,  section  721. 

It  follows,  therefore,  that  the  questions  sought  to  be 
raised  by  appellant  in  this  court  upon  the  alleged  error 
in  overruling  the  motion  for  a  new  trial  must  be  dis- 
missed without  consideration  upon  their  merits. 

Under  the  tenth  error  appellant  assails  the  conclusions 
of  law  stated  by  the  court  upon  its  special  finding  of 
facts,  for  the  sole  reason,  as  contended,  that  the  appel- 
lant's common  council  had  no  power  to  procure  the 
bridge  in  question  to  be  constructed,  for  the  reason  that 
this  power  was  vested  in  the  board  of  commissioners  of 
Floyd  county,  wherein  said  city  is  situated,  by  virtue  of 
an  act  of  the  General  Assembly,  approved  March  7, 1885. 
Elliott's  Supp.,  section  1521,  R.  S.  1894,  section  3283. 

This  section  provides  that  all  bridges,  the  estimated 
cost  of  which  shall  exceed  $500,  to  be  built  within  the 
limits  of  any  town  or  city,  shall  be  constructed  by  the 
board  of  commissioners,  etc.  The  court,  irUer  aliaf  in 
its  special  finding,  found  that  the  common  council  of 
the  city  of  New  Albany,  by  express  authority,  of  two- 
thirds  of  all  the  members  constituting  said  council,  en- 
tered into  and  executed  the  contract  with  appellee  for  the 
construction  of  the  bridge  in  controversy,  on  lower  Sev- 
enth street  of  said  city  over  Falling  Run  creek,  at  a  point 
where  said  stream  passes  through  and  crosses  that  street; 
that  appellee  built  the  bridge  in  accordance  with  said 
contract  and  fully  performed  its  part  of  the  same;  that 
at  the  time  appellant  entered  into  said  contract  a  culvert 
bridge,  or  stone  arch,  which  had  been  formerly  erected 
by  appellant  over  said  creek  at  the  place  where  the  bridge 
was  built  by  appellee,  had  caved  in  and  left  the  street  in 
a  bad  and  dangerous  condition,  and  it  had  become  nec- 
essary to  construct  another  bridge  in  place  of  this  arch 
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in  order  to  make  the  street  passable  and  safe  for  the 
public. 

Section  3161,  R.  S.  1881,  as  amended  (see section  3623, 
B.  8. 1894),  grants  to  cities  full  power  and  authority  over 
the  streets  and  bridges  and  the  construction  of  the  latter. 
Therefore,  under  the  facts,  as  found  in  this  case,  the 
contention  of  appellant  that  by  reason  of  the  act  of  1885, 
tupra,  its  common  council  had  been  deprived  of  its  power 
to  procure  the  building  of  this  bridge,  the  cost  of  which 
was  over  $500,  and  that  its  act  in  so  doing  was  uUra 
vires,  and  hence  it  is  not  liable  in  this  action,  has  no 
support  under  the  law,  and  can  not  be  sustained. 

While  the  act  of  1885  in  question  imposes  the  duty  of 
the  construction  of  bridges  in  towns  and  cities  in  certain 
cases  upon  the  board  of  commissioners,  still  it  can  not 
be  held  that  this  act  was  intended  to  and  does  withdraw 
all  power  from  these  municipalities  to  build  bridges  when 
they  deem  it  proper  to  do  so,  especially  under  the  facts 
and  circumstances  as  they  existed  [in  the  case  at  bar. 
See  City  of  Wabash  v.  Carver,  129  Ind.  552. 

We  do  not  think  that  it  was  the  intention  of  the  Leg- 
islature, by  the  enactment  of  the  statute  of  1885,  to  deny 
the  right  to  cities  or  towns  to  construct  bridges  like  the 
one  in  question,  provided  these  corporations  see  fit  and 
proper  to  claim  and  exercise  the  power  to  construct  the 
same  at  their  own  expense. 

Section  1521,  Elliott's  Supp.,  and  section  3283,  R.  S. 
1894,  and  section  3623,  supra,  must  be  construed  to- 
gether, and  so  construed  as  to  produce  consistency  and 
harmony.  See  LiUz  v.  City  of  Crawfordsville,  109  Ind. 
466. 

While  the  rule  that  a  municipal  corporation  can  not 
make  a  binding  contract,  if  the  same  is  wholly  beyond 
the  express  or  implied  powers  with  which  it  is  invested, 
is  well  established;    however,  it  can  not   be  held  that 


MAY  TERM,  1895.  507 

The  City  of  New  Albany  ».  The  Iron  Substructure  Company. 

the  statute  of  1886,  supra,  by|imposing  the  duty  therein 
mentioned  in  regard  to  certain  bridges  upon  the  board 
of  commissioners,  wholly  destroyed  and  rendered  nuga- 
tory the  power  relating  to  the  construction  of  bridges, 
with  which  appellant  was  vested  by  section  3623,  supra. 
With  this  view  of  the  case,  the  rule  or  principle  of  law 
above  stated  can  not  aid  appellant  to  relieve  itself  from 
liability  upon  its  contract. 

Without  taking  any  steps  to  have  the  board  of  com- 
missioners discharge  the  duty  imposed  upon  it  by  this 
statute,  appellant  saw  fit  and  proper  to  claim  and  exer- 
cise the  right  or  power  to  procure  the  bridge  in  contro- 
versy to  be  built  by  appellee,  and  the  latter  in  good  faith 
having  entered  into  the  contract,  spent  its  time  and 
money  in  the  construction  thereof,  it  can  not  now  be 
heard  to  urge  in  defense  of  the  payment  of  the  price 
therefor  that  its  action  in  executing  the  contract  and  pro- 
curing the  bridge  to  be  built  was  beyond  the  scope  of  its 
power,  when  it  appears  that  the  contract  into  which  it 
entered  was  neither  prohibited  bylaw  nor  unauthorized. 
See  Beach  Pub.  Corp.,  sections  223,  224,  225,  226,  227. 

The  question  raised  and  discussed  by  appellee  as  to 
the  statute  of  1885  being  unconstitutional  under  the  con- 
clusion which  we  have  reached,  need  not  be  considered. 

Finding  no  available  error  in  the  proceedings,  the 
judgment  is  affirmed  at  the  cost  of  appellant. 

Filed  March  14, 1896 ;  petition  for  a  rehearing  overruled  Jane  4, 1895. 

Dissenting  Opinion. 

McCabb,  C.  J. — I  concur  in  the  opinion  of  the  major- 
ity on  all  points  except  one,  and  that  is  that  the  evidence 
is  not  in  the  record.  I  am  of  opinion  that  it  is  for  the 
following  reasons:  I  concede  that  the  previous  decis- 
ions of  this  court  warrant  the  conclusion  that  the  origi- 
nal longhand  manuscript  of   the   evidence  and   its  in- 
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cidents,  if  not  actually  embodied  in  the  bill  of  exceptions 
when  it  is  signed,  but  is  ordered  to  be  inserted  by  a  di- 
rection to  the  clerk  to  (here  insert),  in  brackets,  and  is 
afterwards  so  inserted  or  set  into  the  bill  of  exceptions  by 
the  clerk  in  making  up  the  transcript,  that  it  is  not 
properly  in  the  record;  but  I  think  those  decisions  are 
so  clearly  wrong  that  they  ought  not  to  be  followed  any 
longer. 

In  Ohio,  etc.,R,  W.Co.  v.  VoigtU,  ildmr.,122Ind.288,  ci- 
ted in  the  prevailing  opinion ,  this  court  said :  "At  common 
law  a.  bill  [of  exceptions]  was  required  to  be  perfect  in  all 
its  parts  before  the  attestation.  *  *  If  a  dispute 
were  to  arise  in  this  cause  as  to  whether  what  purports 
to  be  the  longhand  manuscript  of  the  evidence,  found 
with  the  papers,  is  the  manuscript  referred  to  in  the  bill 
of  exceptions,  we  would  not  be  able  to  settle  that  dispute 
by  the  record  before  us." 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  Butler,  103  Ind.  31,  this 
court  said:  * 'Contrary  to  the  rule  which  prevailed  prior 
to  the  enactment  of  the  code,  it  is  now  competent  to  in- 
corporate a  paper  or  document  into  a  bill  of  exceptions 
without  copying  it  into  the  bill.  This  may  be  done  by 
so  describing  or  designating  it  as  that  the  clerk  may 
know  to  a  certainty  the  particular  paper  or  document  in- 
tended to  be  inserted,  and  by  designating  by  the  words 
(here  insert)  the  place  where  it  is  to  be  copied  by  the 
clerk  in  making  the  transcript.  *'  Citing  Keder  v.  Myers, 
41  Ind.  543;  State,  ex  rel.,  v.  PtesiderU,  etc.,  44  Ind. 
350;  Irwin  v.  Smith,  72  Ind.  482.  To  the  same  effect 
is  Stevens  v.  Stevens,  127  Ind.  560. 

In  Atchison,  etc.,  R.  R.  Co.  v.  Wagn^er,  19  Kan.  335, 
Brewer,  J.,  speaking  for  the  court,  says:  "When  the 
bill  receives  the  signature  of  the  judge  it  should  be  com- 
plete, and  this  we  understand  to  be  the  substance  *  of  all 
the  decisions.     There  is  to  be  no  further  discussion,  no 
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further  discretion;  the  record  is  made.  *  *  It  is  *  apart 
of  the  record,  but  the  record  must  speak  for  itself .  It  must 
show  on  its  face  all  that  it  is.  It  must  be  its  own  evi- 
dence of  all  that  it  contains.  No  part  of  its  contents 
may  rest  upon  the  discretion  of  the  clerk,  the  recollec- 
tion of  the  judge,  or  the  testimony  of  counsel.  *  *  Where 
a  deposition  or  other  writing  is  to  be  made  a  part  of  a  bill 
it  can  be  referred  to  with  such  marks  of  identification  as 
to  exclude  all  doubt.  •  *  *  i^q  appropriate  the 
language  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  LeftwUch  v.  Lecann,  4  Wall.  187,  in  which 
the  court  says:  'If  a  paper  which  is  to  constitute  a  part 
of  a  bill  of  exceptions  is  not  incorporated  into  the  body 
of  the  bill,  it  must  be  annexed  to  it,  or  so  marked  by 
letter,  number  or  other  means  of  identification  mentioned 
in  the  bill  as  to  leave  no  doubt,  when  found  in  the  rec- 
ord, that  it  is  the  one  referred  to  in  the  bill  of  excep- 
tions.' And  this  means  of  identification  must  be  obvi- 
ous to  all.  No  mere  memorandum,  intelligible  as  it 
may  be  to  a  single  person,  even  the  clerk,  but  indicating 
nothing  to  any  one  else,  will  be  sufficient.  They  must 
be  such  that  any  one  going  to  the  record  can  determine 
what  document  is  to  be  inserted,  or,  after  insertion,  that 
the  clerk  has  made  no  mistake.  The  record  must  prove 
itself,  and  not  the  record  and  the  testimony  of  the  clerk. 
The  clerk  changes;  the  record  endures.  And  long  after 
judge  and  clerk  are  both  gone,  the  record,  if  good,  must 
carry  on  itself  the  evidence  of  its  own  integrity." 

It  was  held  by  this  court  in  Hull  v.  Louthy  109  Ind.  815, 
that  it  was  the  proper  practice  prescribed  by  section 
1410,  R.  S.  1881,  for  the  clerk  in  making  up  the  tran- 
script to  take  from  the  bill  of  exceptions  the  longhand 
manuscript  and  put  it  into  the  transcript  of  the  record 
without  being  copied,  and  that  the  balance  of  the  bill  of 
exceptions  must  be  copied.     That  was  in  1886.     That 
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remained  the  settled  law  and  practice  until  the  19th  day 
May,  1892,  when  McCoy  v.  Able,  131  Ind.  417,  was  de- 
cided by  this  court,  wherein  this  court  partially  over- 
ruled Hull  y.  Louth,  supra,  to  the  extent  of  authorizing 
in  any  case  where  a  bill  of  exceptions  embracing  nothing 
else  but  the  longhand  manuscript  and  its  incidents  to  be 
set  into  the  transcript  without  being  transcribed  there- 
into. So  that  as  the  law  now  stands  in  all  cases  where 
other  matters  are  to  go  into  the  bill,  as  was  the  case 
here,  the  manuscript  must  be  torn  apart  from  the  bill 
by  the  clerk  and  set  into  the  transcript,  and  all  other 
parts  of  the  bill  must  be  copied  into  the  transcript,  and 
the  original  of  those  parts  of  the  bill  must  remain  on 
file  in  the  court  below.  That  practice  was  the  one  fol- 
lowed in  this  case  by  the  clerk,  and  correctly,  too,  if  the 
decisions  above  referred  to  are  to  stand.  Therefore,  to 
send  here  the  original  bill  that  yet  remains  in  the  clerk's 
office  below  would  afford  no  greater  or  better  information 
to  this  court  as  to  the  connection  the  several  papers  com- 
posing the  supposed  bill  had  to  each  other  than  is 
afforded  by  copies  of  them  which  the  clerk  has  returned. 
Those  copies,  with  the  clerk's  accompanying  statement, 
impart  all  the  information  to  this  court  that  it  could 
have  acquired  had  it  been  able  to  look  into  the  clerk's 
office  below. 

All  this  trouble  about  this  bill  of  exceptions  is  the 
legitimate  outgrowth  of  what  seems  to  the  writer  a  mis- 
conception by  this  court  of  the  true  intent  and  meaning 
of  section  1410,  R.  S.  1881,  authorizing  the  incorpora- 
tion of  the  original  longhand  manuscript  of  the  oral  evi- 
dence and  its  incidents  into  a  bill  of  exceptions.  That 
misconception  began  in  Wagoner  y,  Wilson,  108  Ind.  210. 

It  has  been  followed  ever  since  down  to  MeCoyv.  AUej 
supra,  and  perhaps  later  cases.  Under  that  practice,  in- 
asmuch  as  the  bill  of  exceptions  is  to  be  mutilated  and 
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torn  apart  by  the  clerk  as  soon  as  he  comes  to  make  up 
the  transcript  and  parts  of  it  after  separation  are  to  be 
left  remaining  on  file  in  the  clerk's  office  and  another 
part  to  be  set  into  the  transcript  and  sent  up  here,  how 
natural  it  would  be  for  the  attorney  to  conclude  that  it 
is  useless  for  him  to  do  to-day  what  the  clerk  is  required 
by  law  to  undo  to-morrow  or  next  week  when  he  comes 
to  make  up  the  transcript,  to  leave  that  thing  undone, 
and  instead  of  a  completed  and  perfect  bill  of  exceptions 
to  leave  a  bundle  of  separate  pieces  of  paper  in  the  clerk's 
office  for  a  bill  of  exceptions,  and  thus  create  a  deal  of 
confusion  that  now  prevails  under  that  practice. 

It  is  a  familiar  principle  in  the  construction  of  a  stat- 
ute to  look  to  other  statutes  upon  the  same  subject  and 
to  existing  law  upon  that  subject. 

In  the  case  last  cited  after  citing  section  626,  R.  S. 
1881,  this  court  said:  ''This  section  provides  that  in 
making  up  a  bill  of  exceptions,  it  shall  not  be  necessary 
to  copy  a  'written  instrument  or  any  documentary  evi- 
dence' into  the  bill,  but  it  shall  be  sufficient  to  refer  to 
such  evidence,  if  its  appropriate  place  be  designated  by 
the  words  'here  insert.' 

"A  somewhat  liberal  constructipn  has  apparently  been 
given  to  the  phrase  'written  instrument  or  any  docu- 
mentary evidence'  as  used  in  this  section,  but  we  should 
hesitate  to  affirm  that  these  words  would  embrace  the 
official  reporter's  original  longhand  manuscript  of  the 
oral  evidence  taken  in  a  cause.  However  this  may  be, 
the  provision  referred  to  in  section  626,  *  relates  to  such 
instruments  and  evidence  as  are  thereafter  to  be  tran- 
scribed by  the  clerk  in  making  the  transcript,  and  not 
to  the  reporter's  longhand  manuscript  when  that  is  to  be 
certified  up  under  section  1410.  The  paper  or  documen- 
tary evidence  which  may  be  inserted  by  the  clerk,  at  the 
place  designated,  when  the  bill  is  copied  into  the  tran- 
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script  by  him,  must  be  so  identified  and  described  in 
the  bill,  as  that  the  clerk  may  know  to  a  certainty  the 
particular  instrument  or  document  which  he  is  to  tran- 
scribe and  insert  at  the  point  indicated.  This  of  course, 
has  no  application  to  a  case  where  the  original  manu- 
script itself  is  to  be  incorporated  into  a  bill  and  certified 
to  this  court.  In  such  a  case  there  is  nothing  for  the 
clerk  to  transcribe  or  insert. '*  The  error  here  is  in  as- 
cribing to  the  word  'insert"  the  same  meaning,  and  no 
broader  meaning,  than  the  word  ''transcribe."  The  sec- 
tion of  the  statute  referred  to  does  not  use  the  word  ''tran- 
scribe," but  uses  the  word  "  insert "  alone.  And  Web- 
ster defines  the  word  as  follows  :  '  'To  set  within  some- 
thing; to  put  or  thrust  in;  to  introduce;  to  cause  to  en- 
ter, or  be  included  or  contained;  as  to  insert  a  scion  in 
a  stock;  to  insert  a  letter,  word  or  passage  in  a  composi- 
tion; to  insert  an  advertisement  in  a  newspaper." 

That  is  all  of  the  definition  of  the  word  "insert"  given 
in  Webster's  Unabridged  Dictionary.  So  that  while  the 
word  may  mean  to  write  in  or  transcribe,  its  meaning  is 
clearly  broad  enough  to  authorize  the  official  reporter's 
original  longhand  manuscript  of  the  oral  evidence  and 
its  incidents  to  be  set  into  the  transcript  by  the  clerk,  if 
its  appropriate  place  be  designated  by  the  words  "here 
insert,"  and  if  it  be  on  file  in  the  clerk's  office  and  be 
properly  and  clearly  identified  by  the  bill,  so  that  the 
clerk  may  know  to  a  certainty  that  it  is  the  document  re- 
ferred to. 

This  court,  in  Patterson  v.  Churchman,  122  Ind.  379, 
cited  in  the  prevailing  opinion,  speaking  of  said  section 
626,  said:  "The  statute  referred  to  above  is  an  innova- 
tion upon  the  common  law,  and  as  it  is  not  a  remedial 
statute,  must  have  a  strict  construction,"  and  then  weut 
into,  a  definition  of  the  phrases  "written  instrument" 
and  "documentary  evidence,"  concluding  that  the  of- 
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ficial  reporter's  original  longhand  manuscript  was  com- 
prehended within  neither  phrase. 

While  it  is  true  that  that  section,  as  well  as  section 
1410,  is  an  innovation  upon  the  common  law>  I  am  con- 
strained to  believe  that  this  court  erred  in  holding  that 
either  one  of  the  sections  was  not  remedial,  and  therefore 
to  be  construed  strictly.  It  is  only  statutes  that  are  not 
remedial  that  innovate  upon  the  common  law,  that  must 
be  strictly  construed.  Sutherland  Stat.  C!on.,  eection 
401. 

The  same  author,  at  section  207,  says:  ''Remedial 
statutes  are  such  as  the  name  implies,  embracing  a  great 
variety  in  detail;  those  enacted  to  afford  a  remedy  or  to 
improve  and  facilitate  remedies  existing  for  the  enforce- 
ment of  rights  and  the  redress  of  injuries;  and  also  those 
intended  for  the  correction  of  defects,  mistakes  and 
omissions  in  the  civil  institutions  and  administrative 
polity  of  the  State." 

It  is  apparent  to  all  that  both  sections  are  remedial, 
according  to  this  definition. 

The  author,  in  the  same  section,  then  goes  on  to  say 
what  this  court  has  frequently  adjudged,  'Hhat  remedial 
statutes  are  to  be  liberally,  beneficially  and  largely  con- 
strued to  suppress  the  evil  and  advance  the  remedy.'' 
Tousey  v.  BeU,2S  Ind.  423;  Marion,  Tp.,  etc.,  Co.  v. 
NotHs,  37  Ind.  424. 

The  obvious  purpose  of  both  of  these  sections  was  to 
lessen  the  burdens  of  the  due  administration  of  justice, 
making  the  same  plainer,  easier  and  at  the  same  time 
preserving  all  the  certainty,  as  to  the  contents  of  the 
record,  that  existed  before,  and  enabling  parties  to  pre- 
serve and  put  into  the  record  a  more  exactly  correct 
memorial  of  everything  that  took  place  on  the  trial  than 
ever  before,  and  with  much  less  cost  and  labor. 
Vol.  141—33 
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Now  what  was  the  construction  this  court  had  placed 
on  the  phrase  ''written  instrument''  in  section 626  when 
section  1410  was  enacted?  It  is  true  this  court  had  de- 
cided that  a  judgment  was  not  a  "written  instrument" 
within  the  meaning  of  another  section  of  the  code  where 
that  phrase  occurs,  and  that  such  phrase  in  that  section 
embraced  and  meant  such  instruments  as  deeds,  mort- 
gages, bonds,  written  contracts,  promissory  notes,  bills 
of  exchange,  etc.  That  section  had  reference  to  such  in- 
struments as  were  made  the  foundation  of  a  suit.  But 
the  question  is,  how  had  the  court  construed  the  phrase 
in  this  section?  The  undeniable  answer  is  that  this 
court  had  construed  that  phrase  in  this  section  to  em- 
brace and  authorize  the  incorporation  into  a  bill  of  ex- 
ceptions by  a  **here  insert"  every  writing  of  every  de- 
scription which  might  become  necessary  to  be  incorporated 
in  a  bill  of  exceptions,  whether  it  be  a  written  instrument 
within  the  restricted  sense  or  otherwise.  For  instance, 
it  is  well  known  to  the  bench  and  bar  throughout  the 
State,  that  if  a  complaint,  answer  or  reply,  or  all  of  them, 
be  stricken  out  in  the  trial  court  on  motion,  no  question 
could  be  raised  in  this  court  as  to  the  propriety  of  that 
action  unless  such  papers  are  brought  into  the  record  by 
being  incorporated  in  a  bill. 

It  is  believed  that  no  lawyer  or  judge  in  the  State  ever 
doubted  that  such  complaints,  answers  and  replies  could 
be  and  were  incorporated  in  bills  of  exceptions  by  a  di- 
rection to  *'here  insert'*  and  without  being  written  out 
in  full  in  the  bill  before  being  signed.  And  yet  no  one, 
I  presume,  will  contend  that  such  papers  are  ."written 
instruments"  within  the  restricted  sense  applied  to  that 
phrase  in  section  362,  R.  S.  1881,  which  is  section  782, 
R.  S.  1852.  The  same  is  true  of  motions,  affidavits,  of- 
fers to  confess  judgment,  interrogatories  propounded  to  a 
party  and  answers  thereto,  suppressed  depositions,  in- 
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structions  to  the  jury,  and  many  other  papers  and  writ- 
ings were  constantly  being  incorporated  in  bills  of  ex- 
ceptions under  the  provisions  of  section  626,  by  a  direc- 
tion to  ''here  insert"  when  section  1410  was  enacted  and 
the  propriety  and  correctness  of  that  practice  was  never 
questioned,  either  before  or  after  the  enactment  of  sec- 
tion 1410.  In  short,  it  is  quite  safe  to  say  that  prior  to 
the  enactment  of  section  1410  there  was  no  writing  that 
became  necessary  to  be  incorporated  in  a  bill  of  excep- 
tions that  the  practical  construction  given  to  section  626 
did  not  permit  to  be  incorporated  in  a  bill  by  a  direction 
to ''here  insert."  And  yet  no  one  would  think  for  a 
moment  of  calling  the  papers  just  named  written  instru- 
ments within  the  restricted  sense  contemplated  in  section 
362,  R.  S.  1881. 

This  court  has  adjudged  that  a  practical  construction 
given  to  a  statute  by  long  continued  action  and  acqui- 
escence therein  is  equal  to  positive  law.  Board,  etc.,  v. 
Bunting,  111  Ind.  143. 

The  very  first  definition  of  the  phrase  "written  instru- 
ment" given  by  Berkshikb,  J.,  delivering  the  opinion 
on  petition  for  rehearing  in  Patterson  v.  Churchman, 
9upra,  from  Anderson's  Dictionary  of  Law  is  as  follows: 
"3.  Anything  reduced  to  writing."  And  that  would 
comprehend  and  embrace  all  writings  necessary  to  be  in- 
corporated in  a  bill  of  exceptions. 

I  am  utterly  unable  to  bring  my  mind  to  the  belief 
that  the  Legislature,  in  enacting  section  1410,  intended 
to  authorize  and  require  so  uncivilized  a  practice  as  the 
disemboweling  a  record  after  it  is  made,  the  commission 
of  vandalism  upon  a  bill  of  exceptions  which  it  first  re- 
quires to  be  complete,  thus  destroying  the  means  of 
knowing  what  the  record  was  before  it- comes  to  this 
court. 

I,  therefore,  feel  unable  to  avoid  the  conclusion  that 
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the  Legislature  had  no  idea  in  enacting  section  1410, 
that  the  official  reporter's  longhand  manuscript  of  the 
oral  evidence  and  its  incidents  was  a  writing  so  far  dif- 
ferent from  other  writings  that  it  might  not  and  ought 
not  to  be  incorporated  in  a  bill  of  exceptions  precisely 
in  the  same  manner  as  other  writings  were  then  being 
incorporated  by  the  prevailing  practice.  And  that  pre* 
vailing  practical  construction  of  section  626  so  as  to 
make  the  phrase  ''written  instrument"  include  all  writ- 
ings whidi  became  necessary  to  be  incorporated  in  a  bill 
of  exceptions  was  justified  by  the  decisions  of  this  court 
both  before  and  after  the  enactment  of  section  1410. 

In  City  ofEvanavUU  v.  Summerly  108  Ind.  189,  quoting 
from  a  case  in  8  Indiana,  this  court  said:  ''It  is  a  settled 
rule  of  interpretation  of  statutes  that  the  application  of  a 
single  statute  may  be  enlarged  or  restrained  to  bring  the 
operation  of  the  act  within  the  intention  of  the  Legisla- 
ture when  violence  will  not  be  done  by  such  interprets* 
tion  of  the  statute."  See,  also,  Storms  v.  Stevens^  104 
Ind.  46;  Ledgerwead  v.  State,  134  Ind.  81. 

We  have  already  seen  that  the  meaning  of  the  word 
"insert"  is  wide  enough  to  justify  placing  the  longhand 
manuscript  into  a  bill  by  a  direction  to  "here  insert;" 
indeed  we  havQ  seen  the  primary  signification  of  the 
word  "insert"  is  "to  set  within  something."  And  the 
code  requires  that  "words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense."  R.  S.  1881, 
section  240. 

Therefore,  it  seems  to  me  it  was  an  error  in  WagoMr 
V.  WUsan,  supra,  to  hold  in  effect  that  tbe  word  "inseit'' 
meant  to  "transcribe,"  and  hence  the  original  being  re- 
quired to  be  put  into  the  bill,  the  lonj^end  manuscript 
could  not  be  put  in  uild^r  a  direction  io  "Iwre  insert." 

The  other  construction,  while  it  seems  to  mewouMbe 
the  more  natural  and  correct  one,  would  simplify  the  ad- 
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ministration  of  justice  in  this  respect  very  greatly,  elim- 
inate all  confusion,  and  leave  on  file  in  the  clerk's  office 
below  an  unmutilated  bill  of  exceptions,  whereby  all 
diaputes  could  be  settled  concerning  the  conditioD  o{  the 
whole  bill  befoire  the  transcript  was  made  out.  Such  a 
construction  would  be  in  harmony  with  the  spirit  of  the 
code.  I  am  not  unmindful  of  the  familiar  principle  of- 
ten declared  by  this  court,  that  it  is  more  important  that 
many  questions  of  mere  practice  be  settled  than  haw  they 
are  settled. 

Bui  thia  i»  a  question  of  practice  that  ia  nearly  aa  im- 
portant that  it  be  settled  right  as  that  it  be  settled  at  all. 
Though  it  has  been  settled,  it  did  not  remain  settled, 
and  the  way  it  has  been  attempted  to  be  settled  has 
given  rise  to  a  vast  number  of  controversies  in  this  court 
over  that  question,  and  still  they  come.  Settled  the 
other  way,  it  is  believed  that  a  vast  amount  of  the  time 
of  this  court  spent  in  looking  into  and  settling  these  con- 
troversies could  and  would  be  devoted  to  the  considera- 
tion of  the  merits  of  the  respective  claims  of  litigants  in 
HxiB  court,  instead  of  being  devoted  to  these  mere  teohnieal 
controversies  about  practice.  Therefore,  the  writer  is  in 
favor  of  overruling  Wag(mer  v.  WHsciif  supra,  on  tJnis 
point  ajad  the  subsequent  cases  that  have  followed  it, 
aipd  in  that  event  the  evidence  in  this  case  would  be  pnqf^ 
etdj  in  the  record. 

Wed  Match  14, 189fL 
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Ko.  17,881. 

Thb  Ooubtland  Forging  Company  v.  Thb  Fibst 
National  Bank  of  Fobt  Watnb  bt  al. 

PABTNUtSHiP. — Surviving  Partner. — Preferring  Creditors,— Mortgage.— 
.  A  Borviving  partner,  before  qualifying  to  administer  on  the  firm 
assets,  and  before  inventorying  the  same,  may  prefer  any  of  the 
firm  creditors  by  executing  to  them  mortgages  on  the  partnership 
property. 
8amb. — Prrferring  Creditors, — Trust.  —  Such  surviving  partner  may 
also  convey  partnership  property  in  trust  for  preferred  creditors  of 
the  partnership.  See  Havens  and  CMdes  Co.  v.  Bonis,  140  Ind. 
887. 

From  the  Allen  Circuit  Court. 

C.  H.  HanruLj  W.  P.  Breen&mdi  /. |if orm,  Jr.,  for  ap- 
pellant. 

/.  Morrisy  R.  G.  Bell,  J,  M.  Barrett  and  S.  L.  Morris, 
for  appellees. 

McCabb,  J. — ^The  appellant,  as  a  creditor  of  the  late 
firm  of  Cooms  &  Co.,  sued  the  appellees,  all  of  whom  are 
other  creditors  of  said  firm  except  Frederick  A.  Newton, 
who  is  sole  surviving  partner  of  said  firm,  and  one 
Samuel  L.  Morris,  to  set  aside  chattel  mortgages  and 
transfers  executed  by  such  surviving  partner  to  the  other 
appellees  to  secure  the  debts  owing  by  said  firm  to  said 
appellees,  and  to  recover  judgment  for  appellant's  debt 
against  such  surviving  partner. 

The  issues  formed  upon  the  complaint  were  tried  by 
the  court  without  a  jury,  resulting  in  a  finding  for  the 
appellant  as  against  the  appellee  Newton  in  the  sum  of 
$1,161.91,  the  amount  of  appellant's  claim  against  said 
firm,  and  in  favor  of  the  other  appellees,  upon  which  the 
court  rendered  judgment  over  appellant's  motion  for  a 
new  trial. 
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The  ruling  denying  that  motion  is  assigned  for  error, 
and  that  is  the  only  question  presented  here  by  the  rec- 
ord. 

It  appears,  from  the  complaint,  that  the  copartners 
composing  the  late  firm  of  Cooms  &  Co.  were  John  M. 
Cooms,  who  died  in  April,  1893,  and  appellee  Frederick 
Newton;  that  they  were  engaged  in  the  wholesale  oi 
heavy  hardware;  that  after  the  death  of  Cooms,  and  on 
the  12th  day  of  April,  1893,  said  Newton,  as  surviving 
partner,  without  qualifying  as  surviving  partner, 
by  filing  an  inventory  of  the  assets  of  said  firm 
or  giving  any  bond  for  the  faithful  discharge  of  his 
duties,  executed  a  first  chattel  mortgage  on  all  the  asseta 
of  the  firm,  except  the  good-will  notes,  accounts  and  bills 
receivable  thereof,  to  the  other  appellees,  except  Samuel 
L.  Morris,  trustee,  etc.,  and,  on  the  14th  day  of  April, 
1893,  executed  a  second  mortgage,  subject  to  said  first 
mortgage,  on  the  same  property,  to  the  same  parties,  and 
on  the  same  day  transferred  to  said  Samuel  L.  Morris,  as 
trustee  for  a  portion  of  said  second  mortgagees,  the  notes,, 
accounts  and  bills  receivable  of  said  firm;  that  said 
mortgages  and  transfer  secured  debts  of  said  firm  to  the 
amount  of  $20,000,  and  said  debts  are  largely  in  excess 
of  the  value  of  all  the  assets  of  said  firm  so  mortgaged 
and  transferred,  and  the  same  will  all  be  exhausted  in 
the  payment  of  the  said  debts;  that  the  late  firm  of  Cooms 
&  Co.  was,  at  the  time  of  the  death  of  said  Cooms,  and 
always  had  been,  hopelessly  insolvent,  and  at  that  time 
had  no  property  subject  to  execution  except  said  assets, 
and  each  of  the  members  of  said  firm  was  likewise  hope- 
lessly insolvent  at  said  time;  that  on  April  14,  1893, 
said  Newton  delivered  the  property  of  said  firm  so  mort-, 
gaged  by  him  to  the  mortgagees  in  said  first  mortgage, 
who  on  said  day  immediately  on  coming  into  possession 
thereof,  began  their  suit  in  the  Superior  Court  of  Allen 
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county  against  said  mortgagees  in  said  second  mortgage 
and  said  Newton  for  the  foreclosure  of  said  first  mort- 
gage, and  at  the  same  time  made  application  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  said  property, 
showing  that  said  property  was  in  the  possession  of  said 
first  mortgagees;  that  thereupon  the  court  appointed  a 
receiver,  who  took  possession  of  said  property  and  busi- 
ness, after  which  he  sold  the  same,  on  July  — ,  1893, 
and  said  defendants  have  received  the  full  proceeds  of  the 
sale  of  said  property.  And  that  said  Samuel  L.  Morris, 
trustee  as  aforesaid,  will,  unless  restrained  by  the  order 
of  the  court,  dispose  of  the  property  assigned  to  him  by 
said  Newton  as  aforesaid . 

Prayer  that  said  mortgages  and  transfer  to  said  Morris 
be  declared  void,  set  aside,  and  canceled,  and  the  defend- 
ants to  whom  and  for  whose  benefit  said  mortgages  and 
transfer  were  made  be  enjoined  from  receiving  or  accept- 
ing from  said  receiver  the  proceeds  derived  from  the  sale 
of  any  of  the  property  of  said  firm  of  Cooms  &  Co.,  and 
that  said  Samuel  L.  be  restrained  and  enjoined  from  dis- 
posing of  any  of  the  proceeds  of  said  firm  in  his  hands 
acquired  as  herein  stated  and  other  relief. 

It  is  conceded  that  the  evidence,  in  addition  to  estab- 
lishing the  appellant's  debt  against  said  firm  also  estab- 
lished the  foregoing  facts.  As  already  stated,  the  court 
found  for  the  appellant  as  to  its  claim  against  said  firm, 
but  against  it  as  to  the  relief  sought  against  the  mort- 
gages and  transfer  by  the  surviving  partner. 

The  assault' made  upon  the  validity  of  these  mortgages 
and  transfer  is  made  on  the  same  ground  that  a  similar 
assault  was  made  upon  a  mortgage  or  transfer  executed 
by  a  surviving  partner  in  Havens  &  OedddB  Co.  y.  Har- 
ris, 140  Ind.  387. 

It  was  contended  there,  as  here,  that  the  mortgage  or 
transfer  was  void  because  the  surviving  partner  making 
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it  had  not  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  an  inventory  and  appraisement  of 
the  property  of  the  late  firm^  a  list  of  liabilities  and 
creditors  of  said  firm,  and  a  bond  as  such  surviving 
partner  as  required  by  the  provisions  of  sections  8123- 
8127,  Bums  R.  S.  1894  (R-  S.  1881,  sections  6047-6051), 
inclusive. 

It  was  held  by  this  court  in  the  case  referred  to  on  the 
autjiority  of  the  cases  there  cited  that  the  failure  of  the 
surviving  partner  to  comply! with  the  provisions  of  tho«e 
sections  of  the  statute  did  not  invalidate  a  mortgage  or 
transfer,  and  that  a  mortgage  or  other  transfer  of  the 
assets  of  the  late  firm  made  by  a  surviving  partner  un^ 
der  like  circumstances  to  secure  or  pay  bona  fide  debts  of 
the  firm  was  valid. 

That  case  is  decisive  of  this,  and  that  seems  to  be  con- 
ceded by  appellant's  counsel.  But  they  contend  that 
the  cases  on  which  that  case  is  founded  ought  to  be  over- 
ruled, which,  of  course,  would  carry  it  down  also. 

We  have  carefully  read  and  considered  their  exhaust- 
ive and  able  briefs,  and  are  of  opinion  we  ought  to  ad- 
here to  those  cases. 

The  circuit  court  did  not  err  in  overruling  the  motion 
lor  a  new  trial. 

Judgment  affirmed. 

Filed  Jane  11,  1895. 
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County  Comhissiokbbb.— i^otice  of  Letting  Contract  for  JaU.^Svffi^ 
Cheney.— Notice  by  coanty  commissioners  for  the  letting  of  a  contract 
for  a  coanty  jail,  in  the  manner  required  by  statute,  is  safficieut 
which  states  the  place  where  the  building  is  to  be  erected,  the  terms 
of  construction,  the  manner  of  payment,  the  bond  required,  the 
time,  place,  and  terms  of  letting  the  contract,  and  which  also  refers 
to  the  plans  and  speciflcationB  on  file  in  the  auditor's  office. 

SAME.-^FiUng  Insufficient  Bond  with  Bid,^ Accepting  Bid,— Afterwards 
Filing  S%fficient  Bond.— Validity. -  Where  the  bond  filed  with  the 
bid  was  not  in  compliance  with  the  notice,  as  to  amount,  but  yet  the 
bid  is  accepted,  and  the  bidder  afterwards  executes  a  bond  in  the 
amount  required  in  the  notice  and  order  of  the  board,  conditioned 
as  required  by  statute,  the  bond  is  valid  and  enforceable. 

Samb. —County  Jail, — Propriety  of  Building, —Discretion, — Fraud, — The 
power  of  determining  the  propriety  of  building  a  new  jail  has  been 
entrusted  by  the  Legislature  to  the  board  of  county  commissioners, 
and  their  determination  of  that  question  is  final  unless  such  decis- 
ion was  brought  about  by  fraud  or  corruption,  or  is  so  manifestly 
wrong  and  prejudicial  to  the  public  interest  as  to  create  a  convic- 
tion that  it  was  the  result  of  fraud  and  a  plain  disregard  of  official 
duty. 

Samb.— County  Jail,— Law  Applicable. — ^The  law  concerning  the  build- 
ing of  court  houses  applies  with  equal  force  to  the  building  of  jails. 

From  the  Pike  Circuit  Court. 

L.  0.  Embree,  for  appellants. 

E.  A.  Ely  and  8.  O,  Davenport,  for  appellees. 

Monks,  J. — ^Appellants,  taxpayers  of  Pike  county^ 
brought  this  action  to  vacate  a  contract  entered  into  by 
the  commissioners  of  that  county  with  the  appellee  Lori 
for  the  erection  of  a  county  jail  and  sheriff's  residence 
at  Petersburgh,  and  to  enjoin  the  appellees  from  erecting 
said  jail  and  residence. 

Appellees  filed  a  demurrer  to  the  complaint  for  want  of 
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facts,  which  was  sustained  and  an  exception  reserved , 
and  appellants  refusing  to  plead  further,  appellees  had 
judgment. 

The  only  error  urged  is  sustaining  the  demurrer  to  the 
complaint.  It  is  insisted  hy  appellants'  counsel  that  the 
notice  of  the  letting  of  the  contract  which  is  set  forth  in 
the  complaint  is  not  sufficient.  The  sections  of  the  stat- 
ute concerning  the  notice,  and  upon  which  appellants 
rely  to  sustain  their  contention,  are  as  follows: 

Section  4244,  R.  S.  1881  (section  5590,  R.  S.  1894): 
**When  it  shall  become  necessary  for  any  board  of  coun- 
ty commissioners  of  any  county  in  this  State  to  contract 
for  any  court  house,  jail,  or  other  county  or  township 
building  or  monument,  and  plans  and  specifications  have 
been  adopted  and  deposited  in  the  office  of  the  auditor  of 
such  county,  and  open  to  public  inspection,  the  said 
board  shall  not  contract  for  or  let  the  building  of  the 
same  until  it  has  advertised  such  letting  and  requested 
bids  for  the  same  for  at  least  six  weeks, in  at  least  one  news- 
paper of  general  circulation  in  such  county,  if  any  is 
printed  therein,  and  by  posting  up  notices  of  such  build- 
ing, with  the  time,  plan,  place,  and  terms  of  the  same, 
with  a  reference  to  such  plans  and  specifications." 

Section  4245,  R.  S.  1881  (section  5591,  R.  S.  1894): 
''Whenever  any  board  of  commissioners  of  any  county 
in  this  State  shall  have  advertised  the  letting  of  any 
court  house,  jail,  or  other  county  or  township  building 
or  monument,  and  tbe  day  fixed  for  such  letting,  such 
board  shall  let  the  same  to  the  lowest  responsible  bidder 
on  the  terms  in  the  notice  mentioned  and  on  the  plans 
and  specifications  so  deposited,  as  in  this  act  provided; 
and  the  said  board  shall  require  of  such  bidder  a  bond 
with  two  good  freehold  sureties,  in  a  penalty  of  at  least 
one-fourth  the  cost  of  such  work,  conditioned  for  the 
faithful  performance  of  such  work  according  to  the  plans 
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and  specifications  so  deposited,  and  the  time^  terms,  and 
conditions  mentioned  in  said  advertisement  of  letting. 
Said  bond  shall  be  the  only  requirement  said  commis* 
sioners  may  demand  of  such  lowest  responsible  bidder  as 
a  qualification  for  said  work." 

In  1877,  after  the  enactment  of  the  foregoing  sections, 
section  4246,  R.  S.  1881  (section  6592,  R.  S.  1894),  was 
enacted.  Said  last  named  section  provides  that  ''no  bid 
for  the  building  or  repairing  any  court  house,  jail,  poor 
asylum,  bridge,  fence,  or  other  county  building  or  work 
shall  be  received  or  entertained  by  the  board  of  commis- 
sioners of  any  county  in  this  State,  unless  such  bid  shall  be 
accompanied  by  a  good  and  sufficient  bond,  payable  to  the 
State  of  Indiana,  signed  by  at  least  two  resident  freehold 
sureties;  which  bond  shall  guarantee  the  faithful  per- 
formance and  execution  of  the  work  so  bid  for,  in  ease 
the  same  is  awarded  to  said  bidder,  and  that  the  con- 
tractor so  receiving  said  contract  shall  promptly  pay  all 
debts  incurred  by  him  in  the  prosecution  of  such  work, 
including  labor,  materials  furnished,  and  for  boarding 
the  laborers  thereon." 

The  notice  to  which  objection  is  made  states  the  time 
within  which  the  building  is  required  to  be  erected  by 
the  contractors,  the  place  at  which  the  building  is  to  be 
erected  (that  is  such  place  in  Petersburg  as  may  be  des- 
ignated by  the  commissioners),  and  the  terms  upon 
which  the  successful  bidder  shall  construct  the  building, 
how  and  when  he  shall  be  paid  therefor,  and  that  he 
shall  give  the  bond  required  by  said  sections,  in  the  atun 
of  $25,000,  setting  forth  its  conditions.  The  notice  also 
refers  to  the  plans  and  specifications  on  file  lit  the  aod- 
itor's  office,  and  the  time,  place  and  terms  of  the  letting. 
We  think  the  notice  is  a  substantial  compliance  with  the 
requirements  of  these  sections,  and  that  the  objeotions 
urged  to  the  notice  are  not  tenable. 
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.  Section  4244  (5590),  supra,  provides  that  the  board 
of  commissioners  shall  let  the  same  to  the  lowest  re* 
sponsible  bidder  on  the  terms  in  the  notice  mentioned 
and  on  the  plans  and  specifications  so  deposited,  and  that 
the  bond  shall  be  conditioned  for  the  faithful  perform- 
ance of  such  work  according  to  the  plans  and  specifica- 
tions 80  deposited  and  the  time,  terms  and  conditions 
mentioned  in  said  advertisement.  Construing  section 
4244  (6690)  in  connection  with  this  section,  it  was  not 
necessary  to  set  forth  in  such  advertisement  the  plan  of 
the  building. 

It  is  claimed  that  the  contractor,  Lori,  did  not  comply 
with  the  law  in  regard  to  filing  a  bond  with  his  bid.  The 
complaint  sets  forth  that  Lori's  bid  was  (25,500,  and  was 
accompanied  by  a  bond  signed  by  Lori  and  more  than 
two  good  and  sufficient  resident  freehold  sureties,  in  the 
sum  of  ten  thousand  dollars,  conditioned  for  the  faithful 
performance  of  said  work  according  to  the  plans  and 
specifications;  tiiat  the  board  of  commissioners  accepted 
said  bid  and  let  the  contract  to  said  Lori;  that  after- 
wards, on  the  same  day,  Lori  executed  a  bond  payable  to 
the  State  of  Indiana  in  the  sum  of  $25,000,  conditioned 
as  required  by  said  order,  notice,  and  the  act  of  1877,  sec- 
tion 4246  (5592),  supra. 

The  board  of  commissioners  had  the  right  to  reject  the 
bid  of  Lori  for  a  failure  to  file  therewith  the  bond  in  the 
amount  required  in  the  notice,  but  said  bond,  having 
been  afterwards  given  in  conformity  with  said  notice 
and  order  of  the  board,  conditioned  as  required  by  the 
statute,  was  valid  and  could  be  enforced.  Appellants 
can  not,  therefore,  successfully  assail  the  contract  on  this 
ground.  The  bond  filed  with  the  bid,  while  it  contained 
no  condition  that  Lori  should  pay  all  the  debts  incurred 
by  him  in  the  prosecution  of  the  work  as  required  by 
section  4246  (5592),  supra,  yet,  it  being  subject  to  the 
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provisions  of  section  1221^  R.  S.  1881,  section  1235,  R. 
S.  1894,  would  secure  such  claims  the  same  as  if  it  con- 
tained all  the  terms  required.  Faurote  v.  State,  ex  rd.^ 
110  Ind.  463. 

One  bond,  with  proper  conditions,  is  all  that  is  re- 
quired by  the  three  sections  of  the  statute  just  set  out. 

It  appears  from  the  complaint  that  the  plans  and 
specifications  for  the  jail  were,  before  their  adoption, 
submitted  to  the  board  of  State  charities,  as  required  by 
law,  for  suggestion  and  criticism;  said  board  suggested 
certain  changes  and  approved  such  plans  and  specifica- 
tions with  such  changes;  that  the  plans  and  specifica- 
tions were  changed  to  conform  to  said  suggestions  and 
then  adopted.  This  was  a  compliance  with  section  3194, 
R.  S.  1894,  section  2,  Acts  1889,  page  51.  This  section 
requires  that  the  plans  for  new  jails  be  submitted  to  the 
board  of  State  charities  for  suggestions  and  criticism  be- 
fore and  not  after  the  adoption  of  the  same  by  the  county 
authorities.  This  was  done  and  the  changes  suggested 
were  made. 

Section  5748,  R.  S.  1881  (section  7833,  R.  S.  1894), 
makes  it  the  duty  of  the  board  of  commissioners  in  each 
county  to  '*cause  a  court  house,  jail,  and  public  oflSces 
for  clerk,  recorder,  treasurer  and  auditor  to  be  erected 
and  furnished  where  the  same  has  not  been  done,  and  to 
keep  all  public  buildings  of  the  county  in  repair.*'  The 
power  of  determining  the  propriety  of  building  a  new 
jail  has  been,  entrusted  by  the  Legislature  to  the  board 
of  county  commissioners;  and  when  they  determine  that 
question  it  is  final,  unless  it  is  shown  that  their  decision 
was  brought  about  by  fraud  or  corruption,  or  is  so  mani- 
festly wrong  and  prejudicial  to  the  public  interest  as  to 
create  a  conviction  that  it  was  the  result  of  fraud  and  a 
plain  disregard  of  official  duty.     KiUhel  v.  Board,  etc.. 
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123  Ind.  640,  and  cases  cited;  Crow  v.  Board,  etc.,  118 
Ind.  51,  and  cases  cited. 

The  law  declared  by  this  court,  in  the  cases  concern- 
ing the  building  of  court  houses,  applies  with  equal  force 
to  the  building  of  jails.  Kitchel  v.  Board,  etc.,  supra; 
Grow  V.  Board,  etc.,  supra;  Board,  etc.,  v.  Bunting,  111 
Ind.  143. 

Sections  6116,  6117,  R.  S.  1881  (sections  8i92,  8193, 
R.  S.  1894),  concerning  the  duty  of  the  board  of  county 
commissioners  to  make  repairs  in  accordance  with  the 
complaint  or  recommendation  of  the  grand  jury,  do  not 
limit  the  discretion  of  said  board  in  regard  to  the  pro- 
priety of  building  a  new  jail.  It  is  averred  in  the  com- 
plaint that  a  new  jail  was  not  needed;  that  the  old  one 
could  be  repaired  for  $2,000,  or  a  new  one  built,  in  all 
respects  ample  for  the  needs  of  the  county,  at  a  cost  not 
exceeding  $8,000;  that  the  county  is  heavily  in  debt. 

There  is  no  charge  of  corruption,  fraud,  or  bad  faith; 
the  averments  in  the  complaint,  aside  from  the  irregu- 
larities charged  in  regard  to  the  letting  of  the  contract, 
show  a  mere  difference  of  opinion  between  appellants  and 
the  board  of  commissioners.  There  is  nothing  in  the 
record  to  remove  the  presumption  that  the  board  was 
acting  in  good  faith  and  according  to  law. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

nidd  June  11, 1895. 
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CbKVSTANCE.— ^  ^tft^and  and  Wye^  of  Land  Held  dy  the  W^  b§  flr^ 

(ti«  of  a  Previom  Marriage.^Vo(d,'—Jt  a  widow,  who  holds  real  es- 
tate by  yirtae  of  her  first  marriage,  marry  again,  and  she  and  her 
second  husband  join  in  a  deed  of  conveyance  thereof,  such  convey- 
ance is  void  where  there  is  a  child  alive  by  her  previous  marriage; 
and  should  the  wife  die  during  the  second  marriage,  the  land  will 
descend  to  such  child  of  the  previous  marriage.  See  sectioD  2641, 
K.  8. 1894. 
&AMii.—By  Husband  and  W^e,  of  Land  Held  by  Wffe  by  VUtue  of  Pre- 
vUms  Marriage. — ^jl^a^pel.-^ince  the  child  of  the  previous  maniage 
had  no  interest  in  the  land  attempted  to  be  sold  by  his  mother  at 
the  time  of  such  attempted  sale,  there  was,  therefore,  no  sale  of  such 
property  which  such  child  of  the  previous  marriage  could  ratify  on 
becoming  of  age,  and  consequently  no  question  of  estoppel  can  ap- 
ply in  such  a  case. 
Absionmbmt  of  Erbobs.— Oround  for  New  Trial. — Independent  AsHgn- 
ment. — An  independent  assignment  of  error,  on  the  ruling  of  the 
court  overruling  a  motion  for  trial  by  jury,  presents  no  qaeBtkA. 
Such  ruling  should  have  been  made  a  gioond  lor  a  new  trial. 

From  the  Clinton  Circuit  Court. 

T.  S.  Palmer,  W.  F.  Palmer  and  Moore  &  Curtis, 
for  appellants. 

J.  L.  Young,  W.  R.  Hines  and  /.  C.  Farber,  for  ap* 
pellee. 

Howard,  C.  J. — ^This  was  a  suit  brought  byfheappeN 
lee  for  partition  of  real  estate. 

The  controlling  question  is  whether  the  appellee  is,  as 
he  claims  to  be,  the  owner  of  the  undivided  one-half  of 
said  real  estate. 


-* 
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The  facts  in  relation  to  such  claim  of  ownership,  as 
found  by  the  court,  are  substantially  as  follows: 

James  M.  Brafford,  the  father  of  appellee,  died  intes- 
tate December  15,  1862,  the  owner  in  fee  simple  of  the 
land  in  controversy,  and  leaving  as  his  only  heirs  at  law 
his  widow,  Isabella  Brafford,  and  their  only  child,  the 
appellee. 

On  April  3, 1863,  Isabella  intermarried  with  one  Dan- 
iel L.  Starkey,  arid  remained  the  wife  of  said  Starkey 
until  her  death,  May  6,  1880. 

On  June  3,  1863,  the  said  Starkey  was  appointed 
guardian  of  appellee,  then  a  minor;  and,  at  the  June 
term,  1864,  of  the  common  pleas  court,  as  such  guardian 
and  by  order  of  court,  he  sold  the  interest  of  his  said 
ward  in  said  real  estate,  at  its  full  appraised  value,  to 
one  Andrew  J.  McCarty. 

On  April  2, 1864,  Isabella  Starkey  (formerly  Brafford) 
and  Daniel  L.  Starkey,  her  husband,  conveyed,  by  quit- 
claim deed,  her  interest  in  said  real  estate  to  the  said 
Andrew  J.  McCarty.  Andrew  J.  McCarty,  on  receiving 
said  guardian's  and  quitclaim  deeds,  went  into  posses- 
sion of  said  real  estate,  and,  on  December  11,  1865,  con- 
veyed the  same,  by  warranty  deed,  to  the  appellant 
Frederick  Hopp  who,  in  turn,  conveyed  the  same,  by 
warranty  deed,  to  his  coappellant  John  A.  Horlacher. 

On  May  15, 1880,  one  David  Thompson  was  appointed 
guardian  of  appellee,  and  received  from  Starkey,  the 
former  guardian,  all  the  funds  remaining  in  his  hands, 
the  property  of  his  said  ward. 

On  September  29,  1882,  the  appellee  became  twenty- 
one  years  of  age,  and  made  final  settlement  with  his  said 
guardian,  receiving  from  him  the  full  amount  then 
found  due  the  ward. 

Other  facts  were  found,  which  need  not  be  set  out. 
Vol.  141—34 
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Conclusions  of  law  were  also  stated  in  the  findings, 
but  will  not  be  considered. 

From  the  facts  so  found  the  court  concluded  that  ap- 
pellee was  the  owner  of  the  undivided  one-half  of  said 
land,  as  the  heir  of  his  mother  Isabella. 

Section  2643,  R.  S.  1894  (section  2486,  R.  S.  1881), 
in  force  at  the  death  of  James  M.  BraSord,  father  of  ap- 
pellee, provides  that  ''if  a  husband  die  intestate,  leaving 
a  widow  and  one  child  only,  his  real  estate  shall  descend 
one-half  to  his  widow  and  one-half  to  his  child." 

It  is  not  questioned  that  the  one-half  of  the  land  in 
controversy,  which,  under  the  statute,  descended  to  ap- 
pellee from  his  father,  was  sold  according  to  law  by  ap- 
pellee's guardian,  and  is  now  the  property  of  his  remote 
grantee,  the  appellant,  John  A.  Horlacher. 

The  remaining  one-half  of  said  land,  by  force  of  the 
same  statute,  descended  from  appellee's  father  to  ap- 
pellee's mother. 

At  the  time  of  the  death  of  appellee's  father,  and  at 
the  date  of  the  re-marriage  of  his  mother,  as  well  as  at 
the  time  of  the  quitclaim  deed  made  by  his  mother  and 
her  second  husband  to  Andrew  J.  McCarty,  section  18 
of  the  statute  of  descents,  approved  May  14,  1852  (1 
G.  &  H.,  p.  294),  was  in  force;  since  amended  as  section 
2641,  R.  S.  1894  (section  2484,  R.  S.  1881). 

The  section,  as  then  in  force,  was  as  follows:  "If  a 
widow  shall  marry  a  second  or  any  subsequent  time, 
holding  real  estate  in  virtue  of  any  previous  marriage,  *  * 
such  widow  may  not  during  such  second  or  subsequent 
marriage,  with  or  without  the  assent  of  her  husband, 
alienate  such  real  estate;  and  if,  during  such  marriage, 
such  widow  shall  die,  such  real  estate  shall  go  to  her 
children  by  the  marriage  in  virtue  of  which  such  real 
estate  came  to  her,  if  any  there  be." 

By  this  statute  the  quitclaim  deed  made  by  appellee's 
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mother  and  her  second  husband  conveyed  no  title  to 
said  land,  and  on  her  death,  * 'during  such  marriage/' 
May  6,  1880,  such  real  estate,  so  attempted  to  be  con- 
veyed by  her  and  her  husband,  went  at  once  to  the  ap- 
pellee, her  child,  **by  the  marriage  in  virtue  of  which 
such  real  estate  came  to  her." 

The  conclusion  of  law,  therefore,  that  appellee  is  the 
owner  of  the  undivided  one-half  of  said  real  estate  is  cor- 
rect. 

There  can  be  no  estoppel  in  such  a  case  as  this.  Ap- 
pellee had  no  ownership  whatever  of  the  one-half  now 
owned  by  him  at  the  time  his  mother  attempted  to  sell 
it.  The  policy  of  the  law  was  then,  as  it  still  is,  that 
children  of  previous  marriages  should  take  the  real  estate 
of  their  deceased  parent,  in  preference  to  subsequent  hus- 
bands or  wives  or  the  children  of  a  subsequent  marriage. 
By  force  of  the  above  statute  appellee's  mother  could 
not,  during  her  second  marriage,  sell  her  one-half  of  the 
land  that  came  to  her  from  his  father.  It  was,  however, 
her  land  and  not  her  son's.  It  became  his  only  on  her 
death,  she  dying  during  her  second  marriage.  This  is 
not  like  a  case  where  a  mother,  an  administrator,  guardian 
or  trustee  sells  the  remainder  or  other  interest  of  a 
minor,  and  such  minor  on  arriving  at  full  age  ratifies 
such  sale  of  his  said  interest  by  accepting  the  purchase 
price  received  therefot.  Such  cases  were  Wilmore  v. 
Stetler,  137  Ind.  127,  and  Waters  v.  Lyon,  141  Ind.  170, 
decided  at  last  term. 

Appellee  had  no  ownership  or  interest  whatever  in  the 
land  attempted  to  be  sold  by  his  mother,  at  the  time  she 
sold  it.  There  was,  therefore,  no  sale  of  his  property 
which  he  could  ratify  on  becoming  of  age.  He  after- 
wards did  become  the  owner  of  the  land  on  the  death  of 
his  mother  and  by  descent  from  her.  Had  his  in  other 
outlived  her  second  husband  she  could  have  disposed  of 
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the  land  by  her  own  deed,  and  it  would  never  have  come 
into  possession  of  appellee.  On  her  death,  however,  the 
land  became  his  sole  property,  just  as  if  it  were  thea 
conveyed  to  him  by  deed. 

The  case  may  seem  one  of  peculiar  hardship,  but  the 
law  itself  is  just  and  equitable.  The  fault  was  in  the 
parties  to  the  quitclaim  deed.  They  proceeded  in  igno- 
rance or  in  disregard  of  the  law.  If  appellee  feels  that 
he  can  conscientiously  take  the  land,  having  already  re- 
ceived from  his  guardian  the  proceeds  of  the  sale  of  her 
land  by  his  mother,  the  law,  notwithstanding  the  erro- 
neous sale  under  the  quitclaim  deed,  will  give  appellee 
the  land  which  he  here  claims.  Davis,  Admr.,  y.  Kelly ^ 
132  Ind.  309;  Ireyy.  Mater,  134  Ind.  238. 

It  is  claimed  that  the  court  erred  in  refusing  to  the 
appellant  Hopp  a  jury  trial.  The  facts,  however,  are 
not  disputed  by  appellants,  and  it  would  seem  that  no 
different  result  could  have  been  reached  had  there  been 
a  jury  trial. 

However  that  may  be,  the  error  is  not  properly  before 
us  for  decision.  The  failure  of  the  court  to  award  a  jury 
trial  should  have  been  given  as  a  reason  in  a  motion  by 
said  appellant  for  a  new  trial.  It  was  not  enough  to  ex- 
cept to  the  ruling  of  the  court,  and  to  assign  such  ruling 
as  error.  The  court  was  entitled  to  an  opportunity  to 
correct  its  error  by  sustaining  a  motion  for  a  new  trial 
for  such  reason.  The  court,  having  been  deprived  of 
this  opportunity  to  correct  its  error,  the  same  is  unavail- 
able.    Ketcham  v.  Brazil,  etc,  Coal  Co,,  88  Ind.  515. 

Some  complaint  is  also  made  of  other  conclusions  of 
law  by  the  court;  but  we  are  of  opinion  that  the  court 
carefully  and  equitably  adjusted  all  questions  as  to 
moneys  paid  out  by  appellants  and  as  to  rents  and  profits 
received  by  them.  Indeed,  it  is  doubtful  whether,  in 
these  conclusions  and  in  the  decree  of  the  court,  the  ap- 
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peUants  have  not  been  favored,  aa  appellee  contends  un- 
der his  assignment  of  cross-errors.  Appellee,  however, 
does  not  press  the  consideration  of  these  cross-errors,  and 
we  think  the  decision  of  the  court  was  aa  near  equitable 
as  it  could  well  be. 

The  judgment  is  affirmed . 

Filed  June  11,1896. 


The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Millek. 

Practick.— iVew  Trial,  Effect  of  on  Verdict.— Hom  Verdict  May  be  Be- 
vivtd,— Special  Verdict.— "Sht  granting  of  a  new  trial  superaedeB  the 
eOect  of  the  former  trial,  and  destroys  the  effect  of  the  former  ver- 
dict ;  and  before  such  verdict  can  be  revived,  the  order  granting  the 
new  trial  must  be  reversed,  which  can  only  be  done  by  making  it 
appear  affirmatively  in  the  record  that  the  order  was  erroneous,  and 
that  it  was,  or  probably  waa,  prejudicial  to  the  complaining  party. 

SuPRBHE  CoPBT  Pbacticb.— Comp (a ill inff  of  Ruling  Asked  for. — If  a 
party  expressly  ask  that  a  ruling  be  made  he  can  not  avail  himself 
of  that  rnling  on  appeal,  although  it  may  be  material  and  is  exhib- 
ited in  the  record. 

CoHTKiBUTOBY  Nboliqbncb. — Special  Verdict. —  When  Suffldtntl'j  Found. 
— BaUroad.-Pamenger.- Personal  Injxtrij. — Wber»  it  appears  from  a 
Special  verdict,  in  an  action  for  damages  sustained  while  a  passen-       HI    sja 
ger  in  a  railroad  car,  that  plaintiff  went  into  defendant's  passenger     ring    ^ 
car  for  the  purpose  of  being  safely  carried  from  T.  to  I.,  took  a  seat      !?  .^*' 
therein  provided  by  defendant  for  passengers,  paid  the  regular  fare      '*•       ^[^' 
to  the  conductor  and  remained  sitting  in  his  seat  all  the  time  until     i  —I 

the  train,  running  at  the  rate  ot  thirty  miles  an  hour,  was  thrown       ]Jj     JS 

from  the  track,  including  the  car  he  was  in,  which  rolled  down  an       ' 

embankment  and  injured  him,  the  fact  of  freedom  from  contribu- 
tory negligence  is  sufficiently  made  to  appear,  without  taking  into 
consideration  that  part  of  the  special  verdict  slating  that  he  was  ex- 
ercising snch  care,  prudence  and  caution  as  prudent  persons  would, 
and  do,  under  like  circumstances. 

Sauk. — Special  Verdict. — Whether  in  such  case  there  is  any  question 
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of  contribatory  negligence,  that  part  of  the  special  verdict  is  not 
wholly  improper. 

Special  Verdict. — Inferential  Facts  or  Conclusions  of  Fact. — An  infer- 
ential fact  is  an  inference  or  conclusion  from  the  evidentiary  facta, 
and  such  conclusions  are  not  conclusions  of  law,  but  they  are  infer- 
enceSi  or  conclusions  of  fact. 

Same. — Should  Contain  Only  Inferential  Facts. — Conclusions  of  Law,— 
It  is  tiie  duty  of  the  jury,  in  making  their  special  verdict,  to  find 
only  the  inferential  facts,  and  the  court  must  declare  and  apply  the 
law  arising  thereon. 

Same. — Inferential  and  Evidentiary  Fact,— Practice  Where  Distinction  is 
Difficult. — It  sometimes  happens  that  facts  are  so  close  to  the  line 
dividing  the  inferential  facts  from  the  evidentiary  that  the  only  safe 
way  is  to  put  them  into  the  special  verdict,  where  they  can  do  no 
harm  in  any  event. 

SAAfs. — Inferential  and  Evidentiary  Fact  the  Same, — It  may  sometimes 
happen  that  the  evidentiary  fact  and  the  inferential  fact  are  one 
and  the  same  thing. 

Same. — Negligence,— Prima  Facie  Case, — Railroad, — Personal  Injury, — 
Passenger, —In  an  action  by  a  passenger  for  injuries  received  by  rea- 
son of  the  defective  condition  of  the  railroad  track,  where  it  is  found 
that  the  cause  of  injury  was  the  rotten  condition  of  the  ties  on  a 
three-degree  curve,  so  that  they  were  insufficient  to  hold  the  spikes 
that  held  the  rails  to  the  ties,  and  the  speed  of  the  train  around  the 
curve,  at  the  rate  of  thirty  miles  an  hour,  by  which  the  rail  was 
displaced,  letting  the  train  off  the  track,  precipitating  it  down  an 
embankment,  injuring  plaintiff,  a  prima  facie  case  of  negligence  is 
made  against  the  railroad  company,  the  defendant. 

Railroad.— //ijur?/  to  Passenger. — Presumption  of  Negligence. — Burden 
of  Proof. — The  burden  of  overcoming  the  presumption  of  negligence 
arising  from  evidence  of  the  occurrence  of  an  accident  and  injury  to 
a  passenger  is  upon  the  carrier,  and  this  presumption  can  be  over- 
come only  by  clear  and  explicit  proof  that  the  accident  could  not 
have  been  avoided  by  the  utmost  practical  care  and  diligence. 

Evidence. — Personal  Injury. — Scope  of  Inquiry. — In  actions  for  injur- 
ies to  body  and  limb,  it  is  proper,  in  estimating  the  damages,  to 
take  into  consideration  the  plaintiff^s  habits  of  industry,  occapa- 
tion,  opportunities  for  employment,  health,  prospects  of  life,  and  to 
be  governed  by  ordinary  human  knowledge  and  experience  as  to 
the  age  at  which  he  would  likely  have  remained  capable  of  labor,  as 
shown  by  the  evidence. 

Same. — Opinion  Evidence. — Nonexpert. — An  opinion  can  be  given  by  a 
nonexpert  witness  as  to  matters  with  which  he  is  specially  ac- 
quainted, but  which  he  can  not  specifically  describe. 
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Same. — More  Favorable  to  Complaining  Party.  —  Harmless  Error. — 
Where  the  evidence  complained  of  as  erroneously  admitted  is  more 
favorable  to  the  complaining  party  than  to  his  adversary,  the  ruling, 
if  error,  was  harmless  as  to  him. 

Same. — Cross-Examination, — Testing  Memory, — Contents  of  Written  Be- 
port. — ^Where  a  witness,  a  long  time  after  an  accident  has  occurred, 
has  testified  all  about  his  examination  of  the  place  of  the  accident, 
it  is  not  error  to  ask  him,  on  cross-examination,  whether  he  re- 
members the  contents  of  a  written  report  he  made  thereof  at  the 
time  of  the  examination,  for  the  purpose  of  testing  his  memory  of 
the  facts  about  which  he  is  testifying. 

Same. — Harmless  Error. — Supreme  Court  Practice. — The  admission  of 
improper  evidence  which  could  not  have  harmed  the  appellant  is 
unavailable  error.  The  Supreme  Court  must  disregard  technical 
and  harmless  errors. 

Same. — Objections  to.  How  Brought  Into  Becord.-^BUl  of  Exceptions. — 
Motion  for  New  Trial. — Objections  to  evidence  must  be  brought  into 
the  record  by  bill  of  exceptions,  and  not  by  embodying  the  same  in 
the  motion  for  a  new  trial. 

Same. — Improper  Questions. — Unanswered. — No  matter  how  improper 
questions  may  have  been,  there  can  be  no  error  if  they  remain  un- 
answered. 

Same. — Hearsay. — Expressions  of  Pain. — Expressions  of  present  pain, 
and  of  its  locality,  are  exceptions  to  the  general  rule  which  ex- 
cludes hearsay  evidence. 

Same. — Stricken  Out  on  Appellant^  s  Motion.— AppeWsint  cannot  com- 
plain of  the  admission  of  evidence  which,  on  his  motion,  was 
stricken  out  of  the  record. 

Same. — Striking  Out  Irresponsive  Answer.— There  is  no  prror  in  strik- 
ing out  an  irresponsive  answer. 

Same. —  Admission  of  Incompetent  and  Immaterial  Evidence.. —  When 
not  Cause  for  Beversal. — The  admission  of  incompetent  and  imma- 
terial evidence  is.  not  cause  for  reversal  of  a  judgment  which  is  sup- 
ported by  sufficient  material  and  competent  evidence. 

Same. — Life  Tables. — Admission  in  Cases  of  Permanent  Injury. — Stand- 
ard life  tables  may  be  introduced  to  show  the  probable  duration  of 
plaintiff's  life,  on  the  question  of  compensation  for  permanent  in- 
jury. 

Same. — Invited  Error. — A  party  can  not  complain  of  error  which  he 
has  invited. 

Recovery. — Personal  Injury. — Previous  Physical  Condition.— Province 
of  Jury. — In  an  action  for  personal  injury,  plaintiff's  previous  phys- 
ical condition  and  general  health  are  matters  for  the  jury  to  con- 
sider in  measuring  the  damages. 

Supreme  Court  Practice. —  Weight  of  Evidence. — Conflicts.— The  Su- 
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preme  Court  will  not  weigh  the  evidence  and  determine  conflicts 
therein. 
Damages. — Excessive.— When  Verdict  will  not  be  Disturbed, — ^Where 
there  is  nothing  to  induce  the  lielief  that  the  jury  most  have  acted 
from  prejudice,  partiality  or  other  improper  motives  in  the  assess- 
ment of  damages,  the  Supreme  Court  will  not  disturb  the  verdict. 

From  the  Clinton  Circuit  Court. 

O.  W.  Kritzinger,  E.  C.  Field,  S.  0.  Baylesa  and  C 
(t.  Guenther,  for  appellant. 

E,  Ritter,  H.  L.  Ritter,  C.  S,  Werner,  D.  J.  McMaih, 
P.  W.  Oard  and  J.  C.  Father,  for  appellee. 

McCabb,  J. — ^This  was  an  action  by  the  appellee 
against  the  appellant  in  the  court  below  for  damages  on 
account  of  an  alleged  personal  injury  resulting  from  the 
alleged  negligence  of  the  appellant.  Trial  by  jury,  spe- 
cial verdict,  assessing  the  damages  at  $12,500.  Appel- 
lant's motion  for  judgment  in  its  favor  on  the  special 
verdict  was  overruled,  to  which  it  excepted. 

Its  motion  for  a  xiQyf  trial,  assigning  as  reasons  there- 
for many  errors  in  the  trial  leading  up  to  the  verdict, 
among  which  were  that  it  was  contrary  to  law  and  not 
supported  by  sufficient  evidence,  was  sustained  and  a 
new  trial  was  granted. 

On  a  second  trial  by  jury  another  special  verdict  was 
returned  assessing  appellee's  damages  at  $10,000.  The 
court  rendered  judgment  upon  that  verdict  over  a  mo* 
tion  for  a  new  trial. 

Such  of  the  errors  assigned  here  as  are  insisted  on  in 
the  appellant's  brief  call  in  question  the  action  of  the 
trial  court  in  overruling  the  appellant's  motion  for  judg- 
ment on  each  of  the  special  verdicts,  and  overruling  ap- 
pellant's last  motion  for  a  new  trial. 

The  first  question  demanding  consideration  in  the 
natural  order  is  that  on  overruling  the  motion  for  judg- 
ment in  appellant's  favor  on  the  first  verdict.     Appel- 
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lant  insists  that  if  it  was  error  to  overrule  that  motion 
and  refuse  to  enter  judgment  in  its  favor  on  that  verdict, 
this  court  ought  to  reverse  the  judgment  recovered  on  the 
second  trial  and  set  aside  all  the  proceedings  subsequent 
to  that  error  and  order  the  trial  court  to  render  judg- 
ment upon  that  verdict  in  favor  of  the  appellant. 

In  support  of  this  contention,  appellant  cites  Bisel  v. 
EohhSy  6  Blackf.  479,  where  it  is  said:  "So,  where  a 
verdict  has  been  set  aside  and  a  new  trial  granted,  for 
reasons  not  recognized  by  the  law,  and  upon  the  second 
trial,  judgment  has  been  rendered  in  favor  of  the  party 
obtaining  the  new  trial,  that  judgment  will  be  reversed, 
and  the  party  that  obtained  the  first  verdict  will  be  re- 
stored to  his  rights  under  that  verdict."  Appellant  also 
cites  to  the  same  effect  Cummins  v.  Walden,  4  Black,  307. 

The  case  at  bar  is  wholly  differet  from  those  just  cited. 
There  the  new  trial  had  been  granted  against  the  party 
complaining;  here  the  new  trial  was  granted  in  favor  of 
and  in  compliance  with  the  request  and  motion  of  the 
party  complaining.  In  that  case  the  new  trial  had  been 
granted  for  a  cause  unknown  to  the  law — a  cause  for 
which  the  law  did  not  authorize  a  new  trial.  In  this 
case  all  the  numerous  causes  assigned  in  the  motion  for 
the  new  trial  granted  were  such  as  the  law  authorized 
and  required. 

Appellant  also  cites  Brannon  v.  May,  42  Ind.  92  (102), 
to  the  effect  that  moving  for  judgment  on  the  verdict  did 
not  cut  off  the  motion  for  a  new  trial,  and  on  this  case 
seeks  to  build  the  theory  that,  therefore,  the  motion  for 
a  new  trial  did  not  waive  the  motion  for  judgment  on 
the  verdict.  That  case  however  does  not,  as  counsel 
assert,  hold  that  the  motion  for  a  new  trial  is  no  waiver 
of  the  previous  motion  for  judgment  on  the  verdict.  All 
this  court  there  held  was  that  "we  think  where  there  is 
a  general  verdict,  with  special  findings  by  the  jury  in 
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answer  to  questions  propounded  to  them,  the  party 
against  whom  the  general  verdict  is  returned  may  move 
for  judgment  in  his  favor  on  the  special  findings,  not- 
withstanding the  general  verdict,  without  losing  his 
right  to  move  for  a  new  trial  in  case  his  motion  for 
judgment  should  be  overruled." 

That  is  not  the  question  here.  The  question  here  is, 
what  effect  on  appellant's  exception  to^the  overruling  of 
its  motion  for  judgment  did  the  action  "of  the  trial  court 
have  in  granting  appellant's  motion  for  a  new  trial.  It 
asks  us  to  set  aside  and  reverse  all  the  proceedings  sub- 
sequent to  the  overruling  of  its  motion  for  judgment  on 
the  special  verdict.  These  proceedings  are  the  result  of 
its  own  motion,  because  there  would  have  been  no  new 
trial  if  it  had  not  asked  for  the  same.  It  was  said  in  one 
of  the  cases  cited  by  appellant  on  this  point,  namely, 
Cummins  v.  Walden,  supra ,  that  *'It  would  be  giving  the 
plaintiff  too  great  an  advantage,  to  permit  him  to  take 
the  chance  of  a  verdict,  and  when  it  is  lost,  to  relieve 
him  from  the  verdict  and  give  him  a  chance  with  another 
jury  merely  because  the  evidence  against  his  claim  was 
stronger  on  the  first  trial  than  he  expected  it  would  be." 

The  appellant  deliberately  took  the  chances  of  a  more 
favorable  verdict  on  the  second  trial  than  that  of  the 
first,  when  it  moved  the  court  to  grant  it  a  new  trial, 
and  now  that  the  result  is  a  disappointment  is  no  reason 
why  it  should  be  relieved  from  the  consequences  of  its 
own  act.  Even  though  the  first  verdict  did  not  find 
facts  enough  to  support  a  judgment  in  favor  of  the 
plaintiff,  thereby  entitling  defendant  to  judgment  on 
motion  in  its  favor  on  such  verdict  had  it  stood  by  its 
motion  therefor,  yet  that  verdict  has  been  set  aside  and 
a  new  trial  granted  at  its  own  instance  and  request.  Be- 
fore appellant's  present  request  for  judgment  in  its  favor 
on  that  verdict  can  be  granted  such  verdict  must  be  re« 
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stored  to  life,  to  its  condition  before  it  was  set  aside. 
Because,  as  was  said  by  this  court  in  State,  ex  reZ., 
V.  Templin,  122  Ind.  235  (238):  'The  actual  granting 
of  a  new  trial  supersedes  the  effect  of  the  former  trial;  or 
wipes  out  the  verdict;  no  judgment  can  be  rendered 
upon  it,*'  citing  Hilliard  New  Trials,  74;  Edwards  v. 
Edwards,  22  111.  121;  Hidden  v.  Jordan,  28  Cal.  301. 

Before  that  verdict  can  be  relieved  of  this  effect  of  be- 
ing wiped  out  the  order  granting  the  new  trial  producing 
that  effect  must  be  reversed.  That  can  only  be  done  by 
making  it  appear  affirmatively  in  the  record  that  the  or- 
der was  erroneous  and  that  it  was,  or  probably  was, 
prejudicial  to  the  party  complaining.  Harter  v.  Eitzroth^ 
111  Ind.  159;  New  v.  New,  95  Ind.  366;  Cline  v.  Lind- 
sey,  110  Ind.  337. 

It  must  further  appear  that  appellant  objected  or  ex- 
cepted to  the  order  granting  the  new  trial.  A  ruling 
without  objection  or  exception  thereto  by  the  complain- 
ing party  can  not  be  available  error.  Swan  v.  Clark,  80 
Ind.»57;  Oriibbs  v.  Morris,  103  Ind.  166;  Leyner  v.  State, 
8  Ind.  490;  Elliott  App.  Proced.,  section  624,  and  au- 
thorities cited. 

But  instead  of  showing  an  objection  or  exception  to 
the  ruling  of  the  court  by  which  the  verdict  was  wiped 
out,  appellant  actually  invited,  asked  for,  and  procured 
the  ruling  to  be  made.  Judge  Elliott,  in  his  Appel- 
late Procedure,  at  section  626,  says:  *'A  party  who  ex- 
pressly asks  that  a  designated  ruling  be  made  can  not 
avail  himself  of  that  ruling  on  appeal,  although  it  may 
be  material  and  may  be  exhibited  by  the  record.  What 
a  party  expressly  asks  can  not  be  made  available  as 
error  without  a  violation  of  the  plainest  principles  of 
the  law."  See  the  numerous  authorities  cited  to  this 
section.  We  therefore  conclude  that  by  procuring  the 
trial  court  to  set  aside  the  first  verdict  and  grant  a  new 
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trial,  the  appellant  waived  its  right  to  insist  on  any  error 
in  overruling  its  motion  for  judgment  in  its  favor  on 
such  verdict.  For  that  reason  we  have  not  examined 
the  first  verdict  to  see  whether  appellant's  motion  for 
judgment  thereon  in  its  favor  was  well  taken  or  not  in 
the  event  it  had  stood  by  such  motion.  It  might  have 
made  the  error,  if  such  there  was,  in  overruling  the  mo- 
tion available  by  objection  to  any  action  of  the  court  in- 
consistent with  judgment  in  its  favor  on  such  verdict. 
The  second  special  verdict  contains  the  following  facts: 
^That  on  the  27th  day  of  January,  1890,  the  plaintiff, 
at  the  town  of  Terhune,  entered  into  a  passenger  car  of 
the  defendant  and  seated  himself  upon  a  seat  provided 
by  the  defendant  for  the  use  of  passengers  in  said  car, 
for  the  purpose  of  being  carried  from  this  said  town  of  Ter- 
hune to  the  said  city  of  Indianapolis,  and  then  and  there 
paid  to  the  conductor  of  said  cars  and  train  the  regular 
fare  or  charge  of  the  defendant  for  carrying  a  passenger 
from  the  said  town  of  Terhune  to  the  said  city  of  Indi- 
anapolis; that  on  said  date,  at  a  point  about  one  hun- 
dred and  seventy-eight  feet  north  of  a  trestle  over  what 
is  known  as  Wilkinson's  run,  about  three- fourths  of  a 
mile  north  of  the  town  of  Carmel,  in  the  county  of  Ham- 
ilton, in  the  State  of  Indiana,  and  near  the  middle  of  a 
three  degree  curve  in  the  track  of  the  defendant's  rail- 
road, the  left  or  east  rail  of  said  track  had  been  raised  by 
placing  blocks  of  wood,  called  shims,  from  one-eighth  of 
an  inch  to  one  inch  in  thickness,  on  seventeen  consecu- 
tive ties,  under  said  left  or  east  rail;  that  from  one-fourth 
to  one-third  of  said  ties  under  said  rail  were  rotten  at  a 
point  where  the  spikes  were  driven  into  said  ties;  that 
all  of  said  ties  were  more  or  less  decayed  or  defective;  thqt 
said  spikes  had  been  raised  for  the  purpose  of  putting 
said  blocks  or  shims  under  said  rail  on  said  ties,  and 
then  driven  back  into  the  same  holes  from  which  they 
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had  been  drawn;  that  from  one-fourth  to  one-third  of 
said  ties  under  said  rail  were  too  rotten  to  hold  said 
spikes;  that  on  the  date  aforesaid,  and  while  the  plaint- 
iff was  a  passenger  on  said  train  as  aforesaid,  and  sitting 
in  a  seat  in  defendant's  car  for  the  purpose  of  being  car- 
ried from  the  said  town  of  Terhune  to  the  said  city  of 
Indianapolis,  when  said  train  was  on  the  curve  afore- 
said, at  a  point  one  hundred  and  seventy-eight  feet  from 
the  north  side  of  said  trestle  as  herein  described  and  lo- 
cated, and  while  said  train  was  running  at  the  rate  of 
thirty  miles  an  hour,  and  when  the  trucks  under  said 
train  had  struck  said  rail  on  said  seventeen  ties  at  a 
point  one  hundred  and  seventy-eight  feet  north  of  said 
trestle-work  over  Wilkinson's  run,  that  by  the  momentum 
of  said  train  and  the  rotten  condition  of  said  ties,  so  that 
they  were  unable  to  hold  the  spikes,  and  the  said  rails 
having  been  raised  by  blocks,  and  the  said  spikes  having 
been  pulled  out  and  driven  back  in  the  said  holes,  by 
reason  thereof,  said  rail  turned  outwardly  from  its  proper 
position  to  an  angle  of  about  forty-five  degrees,  and  there- 
by caused  the  car  and  train  upon  which  the  plaintiff  was 
a  passenger  as  aforesaid,  to  leave  the  track  and  be  precipi- 
tated down  an  embankment  a  distance  of  about  ten  feet, 
upsetting  and  turning  the  car  in  which  the  plaintiff  was 
then  seated  on  its  side  and  throwing  the  plaintiff  from  his 
seat  on  the  left  side  of  said  car,  and  about  the  center, 
lengthwise  thereof,  where  he  was  seated  in  said  seat,  so 
provided  by  defendant  for  the  use  of  its  said  passengers, 
across  the  car,  and  to  the  opposite  side  thereof,  and  to  the 
front  end  of  said  car,  thereby,  and  by  reason  of  the  facts 
herein  stated  and  without  any  fault  on  his  part,  the  plaint- 
iff's life  was  imperiled,  and  he  had  suffered  severe  and  per- 
manent physical  injuries  in  his  head,  arm,  legs  and  body, 
and  was  thereby  rendered  unable  to  perform  physical  or 
manual  labor,  and  thereby  caused  to  suffer  great  pain 
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and  anguish  in  both  body  and  mind;  that  the  plaint* 
iff  seated  himself  upon  a  seat  in  said  car  that  had  beea 
provided  by  said  defendant  for  passengers,  on  entering 
said  car  at  said  town  of  Terhune;  and  remained  sitting 
in  said  seat  until  thrown  therefrom,  by  the  said  car  leav- 
ing said  track  of  defendant  as  aforesaid,  and  that  during 
all  the  time  from  said  plaintiff's  entering  said  defend- 
ant's car  to  the  occurrence  of  said  accident  and  derail- 
ment, the  plaintiff  was  exercising  such  care  and  caution, 
and  prudence  as  prudent  persons  would  and  do  exercise 
under  like  circumstances,  namely,  by  remaining  seated 
as  aforesaid,  until  thrown  therefrom  as  aforesaid;  that 
the  plaintiff  still  suffers  great  pain  from  said  injuries 
and  will  do  so  for  the  remainder  of  his  life;  that  at  the 
time  of  said  injuries  the  said  plaintiff  was  forty-five 
years  of  age,  and  prior  thereto,  and  up  to  the  time  of 
said  accident  was  a  man  of  fairly  good  health,  and  able 
to  do  all  kinds  of  manual  and  physical  labor,  and  to 
transact  and  carry  on  an  extensive  business,  such  as 
buying  and  handling  large  quantities  of  corn,  wheat, 
oats,  hay,  staves,  railroad  ties,  and  do  a  general  mer- 
cantile business,  such  as  is  carried  on  in  any  country 
store  buying  and  selling  dry  goods,  hats,  shoes,  hard- 
ware and  groceries;  that  since  he  has  received  said  in- 
juries, and  on  account  of  said  injuries^  he  has  been  and 
still  is  unable  to  move  about  or  go  around  without  the 
assistance  of  crutches,  and  has  during  all  of  that  time 
required  the  care  and  attention  of  an  attendant  to  enable 
him  to  arise  from  his  chair  or  to  seat  himself,  or  to  move 
about  with  safety,  and  has  been  rendered  unable  to  give 
his  personal  attention  to  his  saiJ  business  by  reason  of 
said  injuries. 

**Now,  if  on  the  foregoing  facts,  the  plaintiff  is  entitled 
to  recover  against  the  defendant,  then  we  find  for  the 
plaintiff  and  assess  his  damages  at  ten  thousand  dollars. 


J 
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*'And  if,  upon  the  facts  aforesaid,  the  defendant  is  en- 
titled to  recover,  then  we  find  for  the  defendant. 

'* Robert  Carrick,  Foreman." 

The  first  objection  urged  against  this  verdict  is  that  it 
fails  to  show  that  the  appellee  was  free  from  contribu- 
tory negligence,  and  that,  therefore,  the  appellant's  mo- 
tion for  judgment  in  its  favor  thereon  ought  to  have  been 
sustained.  It  is  the  law  that  the  plaintiff  in  such  cases 
must  prove,  and  it  is  the  right  of  the  defendant  charged 
with  negligence  to  insist  on  proof  by  satisfactory  evi- 
dence, that  he  did  not  contribute  to  the  injury  by  negli- 
gence on  his  part.  This  proof,  in  some  form,  consti- 
tutes a  part  of  the  plaintiff's  cause  of  action,  without 
which  there  can  be  no  recovery.  Toledo^  etc,  R.  W.  Co,  v. 
Brannagan,Admz,,75  Ind.490;  Pennsylvania  Co.\,  Myers, 
Admx.y  136  Ind.  242;  Evansville,  etc.,  iJ.  W.  Co.  v. 
Krapf,  36  N.  E.  Rep.  901. 

It  is  also  settled  law,  as  contended  by  the  appellant, 
that  if  the  special  verdict  fails  to  find  any  fact  essential 
to  entitle  the  plaintiff  to  judgment  then  the  defendant's 
motion  for  judgment  should  be  sustained,  unless  the 
case  is  one  where  the  burden  is  upon  the  defendant. 
Dixon  V.  Duke,  85  Ind.  434;  Trittipo  v.  Morgan,  99  Ind. 
269;    Waymire  v.  Lank,  121  Ind.  1. 

The  burden  was  upon  the  plaintiff  in  this  case.  The 
question  then  remains,  did  the  special  verdict  find  facts 
sufficient  to  show  the  absence  of  contributory  negligence 
in  the  appellee?  It  finds  on  that  subject  that  on  the 
27th  day  of  January,  1890,  he,  at  the  town  of  Terhune, 
entered  into  a  passenger  car  of  the  defendant  and  seated 
himself  upon  a  seat  provided  by  the  defendant  for  the 
use  of  passengers  in  said  car,  for  the  purpose  of  being 
carried  from  said  town  of  Terhune  to  the  city  of  Indian- 
apolis, and  then  and  there  paid  the  conductor  of  said 
cars  and  train  the  regular  fare,  or  charge,  for  carrying  a 
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passenger  from  said  town  of  Terhune  to  said  city  of  In- 
dianapolis; that  at  said  date,  at  a  point  on  said  road  (de- 
scribing it)  toward  Indianapolis,  and  while  said  train 
was  running  at  the  rate  of  thirty  miles  an  hour  (describ- 
ing the  defective  condition  of  the  ties  and  track),  there- 
by caused  the  car  and  train  upon  which  the  plaintiff  was 
a  passenger  as  aforesaid,  to  leave  the  track  and  be  pre- 
cipitated down  an  embankment  *  *  *  upsetting  and 
turning  the  car  in  which  plaintiff  was  then  seated  on  its 
side  and  throwing  the  plaintiff  from  his  seat  on  the  left 
side  of  said  car  *  *  ♦  across  the  car  (describing  the 
injuries  thereby  inflicted  on  him);  »  ♦  *  that  he 
*  *  *  remained  sitting  in  said  seat  until  thrown 
therefrom  by  said  car  leaving  said  track  of  defendant  as 
aforesaid,  and  that  during  all  the  time  from  said  plaint- 
iff's entering  said  defendant's  car  to  the  occurrence  of 
said  accident  and  derailment,  the  plaintiff  was  exercising 
such  care  and  caution  and  prudence  as  prudent  persons 
would  and  do  exercise,  under  like  circumstances,  by  re- 
maining seated  as  aforesaid,  until  thrown  therefrom  as 
aforesaid. 

It  is  contended  that  so  much  of  the  above  finding  as 
states  that  appellee  at  the  time  was  exercising  care  and 
caution  is  not  a  finding  of  facts,  but  is  a  statement  of  a 
mere  conclusion  of  law.  If  it  is,  then  appellant's  con- 
tention must  prevail,  that  such  conclusion  of  law  must 
be  disregarded  by  the  court  in  declaring  the  law  arising 
upon  the  facts  found  in  the  verdict.  Dixon  v.  Dnke,  su- 
pra; Pittsburgh,  etc,  R.  W.  Co,  v.  Spencer,  98  Ind.  186; 
Indianapolis,  etc,  R,  W.  Co,  v.  Bv^h,  101  Ind.  582; 
Pittsburgh,  etc,  R.  W,  Co,  v.  Adams,  105  Ind.  151;  /ndt- 
ana,  etc,  R,  W.  Co.  v.  Barnhart,  115  Ind.  399;  Chicago, 
etc,  R,  W,  Co.  V.  Burger,  124  Ind.  275. 

If,  however,  the  verdict  states  all  the  facts  essential  to 
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a  recovery  after  eliminating  such  alleged  conclusions  of 
law,  it  will  be  sufficient,  and  the  motion  for  judgment 
for  the  defendant  thereon  ought  to  be  overruled.  Pitts- 
burgh,  etc.,  R.  W.  Co.  v.  Adams,  supra;  Indiana,  etc., 
R.  W.  Co.  V.  Finnell,  116  Ind.  414;  Branson  v.  Studa- 
baker,  133  Ind.  147. 

It  has  long  been  the  established  rule  in  this  State  that 
an  exception  to  the  conclusions  of  law  stated  on  a  special 
finding  of  facts  admits  that  the  facts  have  been  fully  and 
correctly  found.  Hartman  v.  Aveline,  63  Ind.  344;  Rob- 
inson V.  Snyder,  74  Ind.  110;  Helms  v.  Wagner,  102  Ind. 
385;  Wynn  v.  Troy,  109  Ind.  250;  Blair  v.  Blair,  131 
Ind.  194. 

The  only  difference  between  a  special  verdict  and  a 
special  finding  is  that  one  is  found  by  the  jury  and  other 
by  the  court;  and  the  further  difference,  that  the  law  is 
declared  in  the  one  case  by  written  statements  or  con- 
clusions in  advance  of  the  judgment,  and  in  the  other  it 
is  declared  by  the  rendition  of  the  proper  judgment  upon 
the  special  verdict;  in  the  one  case  objection  to  the  con- 
clusions of  law  is  made  by  an  exception  thereto  after 
their  statement  in  writing,  and  in  the  other  the  objection 
is  made  to  the  conclusion  or  declaration  of  law  on  the 
facts  found  in  the  special  verdict  by  objecting  to  the 
rendition  of  the  judgment  on  the  verdict  in  favor  of  the 
adverse  party  and  asking  for  judgment  thereon  in  favor 
of  the  objector  and  excepting  to  the  refusal  thereof. 
Hoosier  Stone  Co.  v.  McCain,  Admr.,  133  Ind.  231;  Pitts- 
burgh,  etc.,  R.  W.  Co.  v.  Spencer,  98  Ind.  186. 

The  same  principle  applies  to  these  exceptions  that 
does  on  an  exception  to  conclusions  of  law  on  a  special 
finding,  namely,  such  objection  admits,  for  the  purposes 
thereof,  that  the  facts  have  been  fully  and  correctly  found 
in  the  special  verdict.  Hoosier  Stone  Co.  v.  McCain, 
Vol.  141—35 
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Admr.,  supra;  Pittsburgh,  etc.,  R.   W.  Go,  v.  Spencer^ 
supra. 

It  therefore  follows  that  for  the  consideration  of  the 
question  whether  the  special  verdict  shows  the  absence 
of  contributory  negligence  in  the  appellee,  it  is  admitted 
that  there  were  no  other  facts,  acts  or  omissions  on  the 
appellee's  part  touching  the  accident  than  those  set  forth 
in  the  verdict.  That  being  true,  all  of  the  acts  or  omis- 
sions of  the  appellee  in  connection  with  the  accident  are 
comprised  in  the  narration  that  he  went  into  appellant's 
passenger  car  to  be  safely  carried  from  Terhune  to  Indi- 
anapolis, took  his  seat  therein,  provided  by  appellant  for 
passengers,  paid  the  regular  fare  to  the  conductor,  that 
he  remained  sitting  in  his  seat  all  the  time  until  the 
train,  running  at  the  rate  of  thirty  miles  an  hour,  was 
thrown  from  the  track,  including  Ifhe  car  he  was  in, 
which  rolled  down  an  embankment  and  injured  him. 

This  being  all  that  was  done  or  omitted  to  be  done  by 
the  appellee  in  connection  with  the  accident,  the  court 
was  able  to  declare,  as  matter  of  law,  that  he  was  not 
guilty  of  contributory  negligence,  without  taking  into 
consideration  that  part  of  the  special  verdict  stating  that 
he  was  exercising  such  care,  prudence  and  caution  as 
prudent  persons  would,  and  do  under  like  circumstances. 

In  a  similar  case,  where  the  complaint  stated  that  the 
plaintiff  was  lawfully  a  passenger  in  defendant's  passen- 
ger car,  the  giving  way  of  a  railroad  bridge  precipitated 
him  into  the  river  below,  inflicting  on  him  the  injuries 
complained  of,  it  was  held  that  all  presumption  of  negli* 
gence  on  his  part  is  rebutted  by  these  averments.  Bed- 
ford, etc.,  R.  R.  Go.  V.  Rainbolt,  99  Ind.  551. 

In  another  such  case  it  is  said  there  is  no  question  of 
contributory  negligence.  Louisville,  etc.,  R.  W.  Co.  v. 
Snyder,  117  Ind.  435. 

But  that  part  of  the  verdict  is  not  wholly  improper,  ft 
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tells  how  that  care  and  caution  were  exercised,  namely: 
**by  remaining  seated  as  aforesaid  until  thrown  there- 
from as  aforesaid."  That  was  a  fact  and  not  a  conclu*- 
sion  of  law. 

Appellant's  learned  counsel  cite  and  quote  from  Con' 
ner  v.  Citizens'  Street  R,  W.  Co.,  105  Ind.  62,  in  sup- 
port of  their  contention  that  the  matter  above  referred  to, 
as  well  as  many  others  in  the  special  verdict,  are  either 
conclusions  of  law  or  such  conclusions  of  fact  as  a  jury 
is  unauthorized  to  state.  In  support  of  their  contention 
they  quote  one  of  the  paragraphs  of  the  special  verdict, 
with  the  comments  of  this  court  thereon,  as  follows: 

'**12th.  That  the  conduct  of  plaintiff  on  the  occa- 
sion of  the  injury  was  ordinarily  prudent  and  cautious 
under  the  circumstances,  and  that  he  did  not  wholly  con- 
tribute to  said  injury  by  any  fault  *  on  his  part,  but 
that  said  injury  was  caused  mostly  by  the  agent  of  the 
defendant,  driver  of  said  car.'  In  determining  the  legal 
value  and  quality  of  the  facts  found,  the  paragraph  above 
set  out  is  not  to  be  regarded  as  a  finding  of  facts.  It 
contains  nothing  more  than  inferences  or  conclusions, 
drawn  by  the  jury  upon  the  precedent  facts,  and  upon 
these  it  was  not  the  province  of  the  jury,  in  their  special 
verdict,  either  to  express  opinions  or  draw  conclusions.'* 

What  this  court  really  meant  by  the  .language  quoted 
by  appellant's  counsel  is  shown  further  on  in  the  opinion 
in  regard  to  the  same  point  where  it  is  said:  ''A  civil 
case  can  not  be  conceived  of  in  which  it  is  the  province 
of  the  jury,  by  special  verdict,  to  determine  the  facts  and 
also  to  draw  inferences  in  the  nature  of  legal  conclusions 
upon  the  facts  found." 

The  language  quoted  by  appellant's  counsel  from  that 
case  had  reference  to  that  part  of  the  paragraph  of  the 
special  verdict  that  stated  that  the  plaintiff  in  that  case 
had  not  wholly  contributed  to  said  injury  by  any  fault 
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or  negligence  on  his  part,  but  was  mostly  caused  by  the 
defendant.  Further  on  the  opinion  says:  * 'Concede 
that  in  some  sense  negligence  is,  as  it  is  sometimes  said 
to  be,  a  mixed  question  of  law  and  fact,  it  can  not  be 
so  after  the  facts  are  ascertained.  In  cases  involving 
negligence,  as  in  all  other  civil  cases,  a  point  must  be 
reached  at  some  time  when  the  facts  and  the  law  are  to 
be  considered  separate  and  distinct,  when  the  litigants 
have  the  right  to  invoke  the  judgment  of  the  court  and 
require  it  to  determine  whether,  upon  the  facts  as  they 
are  agreed  to  be,  the  law  declares  that  negligence  inter- 
vened. ' '  The  court,  eliminating  the  unauthorized  conclu- 
sions of  law,  decided  that  the  facts  found  showed  that 
the  defendant  in  that  case  was  guilty  of  negligence  and 
that  the  plaintiff  was  without  contributory  fault. 

All  that  is  said  in  the  case  against  the  right  of  the 
jury  to  find  conclusions  of  fact,  so  much  relied  on  by  the 
appellant  here,  was  held  by  this  court  to  be  unsupported 
by  authority,  and  was  disapproved  in  Cincinnati,  etc,,  /J. 
W,  Co,  V.  Oramesy  136  Ind.  39. 

The  statement  at  another  place  in  the  special  verdict 
that  the  appellee  *'was  without  fault  on  his  part"  is  a 
conclusion  of  law. 

In  Terre  Haute,  etc.,  R.  R.  Co.  v.  Brunker,  128  Ind.  542 
(  548 ) ,  this  court,  said:  ' 'The  words  'without  any  fault  on 
his  part,'  we  think,  may  be  properly  stated  in  the  ver- 
dict. It  is  necessary  to  allege  in  the  complaint  that  the 
plaintiff  is  without  fault;  and  no  harm  can  result  from 
the  jury  stating  in  their  special  verdict  that  the  injury 
occurred  without  plaintiff's  fault,  and  if  it  be  a  mere 
conclusion  drawn  from  the  facts  it  can  make  no  differ- 
ence  in  this  case,  since  the  facts  upon  which  such  con- 
clusion is  based  are  also  stated,  and  from  which  the  court 
was  authorized  to  draw  the  same  conclusion,  viz.:  that 
the  plaintiff  was  without  fault,  and  we  think  the  facts 


MAY  TERM,  1895.  549 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Miller. 

found  fully  justified  the  court  in  drawing  such  conclu- 
sion and  rendering  judgment  for  appellee." 

We  are,  therefore,  of  opinion  that  the  special  verdict 
stated  facts  enough  to  show  that  the  appellee  wai^  free 
from  contributory  fault  or  negligence. 

It  is  also  contended  that  the  verdict  is  bad  because  it 
states  conclusions;  for  instance  in  that  it  states  that  the 
plaintiff  suffered  severe  permanent  physical  injuries,  and 
thereby  was  rendered  unable  to  perform  physical  labor, 
without  stating  any  facts  upon  which  this  conclusion 
is  based.  And  a  like  objection  is  made  to  almost  every 
fact  stated  in  the  special  verdict. 

This  contention,  if  upheld,  would  require  all  the  evi- 
dentiary facts  to  be  found  by  the  jury;  that  is,  it  would 
require  them  to  embody  in  their  special  verdict  all  the 
evidence.  This  court  has  held  again  and  again  that  the 
jury  has  no  right  to  so  return  the  evidence,  and  if  so  re- 
turned it  is  valueless  and  of  no  force.  Whitworth  v. 
Ballard,  56  Ind.  279;  Gordon  v.  Stockdale,  89  Ind.  240; 
Jones  V.  Bairdj  76  Ind.  164;  Pittsburgh, etc, ^R,W.  Co,  v. 
Adams,  supra;  Indianapolis,  etc.,  R,  W.  Co,  v.  Bush, 
supra;  Tousey  v.  Lockwood,  30  Ind.  153;  Davis  v.  Frank- 
lin, 25  Ind.  407;  Smith  v.  James,  131  Ind.  131;  Locke 
V.  Merchants'  Nat'l  Bank,  66  Ind.  353. 

In  the  latter  case,  at  page  362,  it  is  said:  *'It  thus 
appears  that  the  facts  involved  in  the  finding  of  a  special 
verdict  are  divided  into  two  classes — evidentiary  facts 
and  inferential  facts;  that  it  is  the  duty  of  the  jury  to 
consider  the  evidentiary  facts,  but  to  find  the  inferential 
facts;  and  if  the  special  verdict  shows  upon  its  face  that 
the  jury  found  the  evidentiary,  but  not  the  inferential 
facts,  the  verdict  is  ill,  because  it  shows  that  the  jury 
ought  to  have  found  other  facts,  viz.:  the  inferential.  It 
has  often  been  decided  by  this  court  that  the  jury  should 
not  find  the  evidence,  but  the  facts;  by  which  is  meant 
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the  inferential  facts."     An  inferential  fact  is  an  infer- 
ence or  conclusion  from  the  evidentiary  facts;  it  is  an 
inference  or  conclusion  from  evidence.  This  being  true, 
such  conclusions  are  not  conclusions  of  law,  but  they  are 
inferences   or  conclusions  of  fact.     It  is,  therefore,  not 
necessary  to  set  out  or  return  the  evidence  from  which 
the  jury  draw  or  infer  such  facts.     Such  inferences  or 
conclusions  being  matters  of  fact  purely,  and  as  the  jury 
are  the  exclusive  judges  of  the  facts  they  alone  can  de- 
termine what  are  the  proper  and  legitimate  inferences  or 
conclusions  to  be  drawn  from  the  evidentiary  facts.  That 
is  the  reason  why  it  neither  helps  nor  harms  their  spe- 
cial verdict  to  embrace  the  evidentiary  facts  therein  fur- 
ther than  to  needlessly  encumber  the   record,  thereby 
inducing  confusion. 

It  sometimes  happens  that  facts  are  so  close  to  the  line 
dividing  the  inferential  facts  from  the  evidentiary  facta 
that  the  only  safe  plan  is  to  put  them  into  the  special 
verdict,  where  they  can  do  no  harm  if  they  should  turn 
out,  in  the  opinion  of  the  court,  to  be  evidentiary  facts, 
and  where  their  absence  might  be  fatal  if  they  should 
turn  out  to  be  inferential  facts.  It  may  sometimes  hap- 
pen that  the  evidentiary  fact  and  the  inferential  fact  are 
one  and  the  same  thing;  for  instance,  in  a  suit  on  a 
promissory  note  where  there  is  an  answer  of  general  de- 
nial but  no  answer  denying  the  execution  of  the  note,  the 
note  is  both  the  evidentiary  fact  and  the  inferential  fact, 
and  must  go  into  the  special  verdict. 

It  is  true,  as  appellant  contends,  that  the  jury,  in  a 
special  verdict,  have  nothing  to  do  with  the  questions  of 
law  involved  in  the  case,  but  they  must  find  only  the  in- 
ferential facts,  and  the  court  must  declare  and  apply  the 
law  arising  upon  such  facts.  Applying  these  principles 
to  the  special  verdict  last  returned,  the  objections  thereto 
on  account  of  its  containing  inferences  or  conclusions 
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drawn  by  the  jury  from  the  evidentiary  facts,  can  not  be 
maintained. 

It  is  next  objected  that  the  verdict  does  not  find  facts 
enough  to  warrant  the  conclusion  or  declaration  of  law 
thereon  by  the  court  that  the  appellant  had  been  guilty 
of  negligence. 

The  court,  by  the  rendition  of  the  judgment,  necessa- 
rily declared  the  law  arising  upon  the  facts  found  to  be 
that  appellant  had  been  guilty  of  negligence. 

The  rotten  condition  of  the  ties  on  a  three-degree  curve 
so  that  they  were  insufficient  to  hold  the  spikes  that  held 
the  rail  fast  to  the  ties,  the  train  running  around  the 
curve  at  the  rate  of  thirty  miles  an  hour,  by  which  the 
rail  was  pressed  out  of  place,  letting  the  train  off  the 
track,  precipitating  it  down  an  embankment,  injuring 
appellee, — constitutes* prima  faciCy  a  case  of  negligence 
against  the  appellant. 

Because,  as  was  said  in  Bedford,  etc.,  R,'R.  Co.  v.  Rain- 
bolt,  supra,  at  p.  556:  ''While  a  carrier  does  not,  in 
legal  contemplation,  warrant  the  absolute  safety  of 
passengers,  it  is  yet  bound  to  the  exercise  of  the  utmost 
diligence  and  care,  *  *  and  if  the  jury  should  find, 
from  the  evidence,  that  the  plaintiff  was  injured  by  an 
accident  arising  from  a  defect  in  the  road  or  bridge  of 
said  company,  without  any  fault  on  his  part,  the  legal 
presumption  is  that  the  injuries  of  the  plaintiff  were 
caused  by  the  negligence  of  the  defendant.'' 

And  as  was  said  in  Louisville,  etc.,  R.  W.  Co.  v.  Sny^ 
der,  supra,  at  page  437:  '*The  burden  of  overcoming 
the  presumption  of  negligence  arising  from  evidence  of 
the  occurrence  of  an  accident  and  injury  to  a  passenger, 
is  upon  the  carrier."  To  the  same  effect  are  Cleveland, 
ttc,  R.  W,  Co,  V.  Newell,  75  Ind.  542;  Cleveland,  etc.,R. 
R.  Co.  V.  Newell,  104  Ind.  264;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Williams,  74  Ind.  462;  Terre  Haute,  etc.,  R.  R.  Co. 
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y.  Biu^k,  Admx.^  96  Ind.  346;  Louisville,  etc.^  R.  W.  Co^ 
V.  Jones,  108  Ind.  551;  Anderson  v.  Scholey,  114  Ind. 
553;  Louisville,  etc.,  R.  W.  Co.  v.  Thompson,  Admr.,  107 
Ind.  442;  Ohio,  etc.,  R.  W.  Co.  v.  Voight,  Admr.,  122 
Ind.  288  (294). 

This  presumption  must  be  overcome  by  clear  and  ex- 
plicit  proof  on  the  part  of  the  carrier  that  the  accident 
could  not  have  been  avoided  by  the  utmost  practical  care 
and  diligence.  Cleveland,  etc.,  R.  W.  Co.  v.  Newell,  su' 
pra;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  supra;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Jones,  supra;  Anderson  v.  ScJio- 
ley,  supra;  Louisville,  etc.,  R.  W.  Co.  v.  Thompson, 
Admr,,  supra;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck, 
Admx.,  supra. 

There  is  no  fact  found  in  the  special  verdict  counter* 
vailing  or  overcoming  the  presumption  of  negligence  in 
appellant  arising  from  the  facts  found.  Therefore,  the 
special  verdict  suflSciently  shows  negligence  on  part  of 
the  appellant.  It  is  proper  to  be  observed  that  most  of 
the  objections  urged  to  the  special  verdict  by  appellant 
have  been  directed  against  the  first  special  verdict  re- 
turned in  the  case;  but  as  it  is  assigned  for  error  that 
the  trial  court  overruled  appellant's  motions  for  judg- 
ment in  its  favor,  both  on  the  first  and  on  the  second 
special  verdict,  we  have  deemed  it  proper  to  notice  all 
the  objections  urged  in  argument  that  were  at  all  appli- 
cable to  the  second  verdict. 

In  support  of  the  assignment  of  error  in  overruling 
appellant's  motion  for  a  new  trial,  a  great  number  of  rul- 
ings in  the  reception  of  evidence  are  urged  upon  our 
consideration  for  the  reversal  of  the  judgment.  A  num- 
ber of  questions  and  their  answers  were  objected  to  by 
appellant  seeking  to  prove  what  experience  the  appellee 
had  had  in  the  purchase  and  sale  of  dry  goods,  groceries, 
staves,  wheat,  corn,  oats  and  such  stuCf  as  was  raised  in 
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that  immediate  vicinity  and  the  quantities  purchased  by 
him;  also,  appellee's  physical  ability  and  health  pre- 
,  vious  to  the  injury  received  by  him;  also,  his  habits  of 
industry.  The  objections  urged  by  appellant's  learned 
counsel  in  their  able  and  exhaustive  brief  are  as  follows: 
'*The  objections  to  this  class  of  questions  proceed  upon 
the  ground  that  no  value  can  be  placed  upon  one  man's 
experience  as  against  another  for  the  purpose  of  recover- 
ing damages  in  this  class  of  cases;  that  the  use  of  a  man's 
experience,  the  profits  arising  from  such  use,  the  amount 
of  business  transacted  by  him  for  any  period  of  time 
preceding  the  injury,  involve  a  purely  speculative  value. 
*  *  *  All  of  these  inquiries  touching  the  industrious 
habits,  ability  or  experience  of  Miller  called  for  mere 
conclusions,  which  belonged  exclusively  to  the  court  to 
find  upon  the  facts  found  and  returned  by  the  jury  in 
their  special  verdict.'' 

It  was  held  by  this  court  in  Ohio,  etc.,  R.  W.  Co.  v. 
Voight,  Admr.,  supra,  at  page  269,  that  it  was  proper  in 
estimating  the  damages  in  such  a  case  for  the  jury  to 
take  into  consideration  the  plaintiff's  habits  of  industry, 
occupation,  opportunities  for  employment,  health,  pros- 
pects of  life,  and  be  governed  also  by  ordinary  human 
knowledge  and  experience  as  to  age  at  which  he  would 
likely  have  remained  capable  of  labor,  as  shown  by  the 
evidence. 

To  the  same  effect  is  Cleveland,  etc,  R,  R,  Co.  v.  New- 
ell, supra. 

An  answer  to  the  objection  that  such  evidence  is  the 
mere  conclusion  or  opinion  of  the  witnesses,  is  found  in 
Carthage  Turnpike  Co,  v.  Andrews,  102  Ind.  138  (142), 
where  it  is  said:  **That  a  nonexpert  may  give  an  opin- 
ion at  all,  is  the  rule  of  necessity.  He  must  in  all  cases, 
so  far  as  possible,  state  the  facts  upon  which  he  bases 
his  opinion.     When  the  case  is  one  in  which  all  the  facts 
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can  be  presented  to  the  jury,  then  no  opinion  can  be 
given,  because  the  jury  are  as  well  qualified  as  the  wit- 
ness to  form  a  conclusion.  But  there  are  cases  where 
the  witness  can  not  put  before  the  jury,  in  an  intelligible 
and  comprehensible  form,  the  whole  ground  of  his  judg- 
ment or  opinion.  When  questions  as  to  the  conditions 
of  the  mind  and  body  are  the  questions  in  issue,  there 
are  often  many  things  in  the  acts,  deportment  and  ap- 
pearance of  the  party  which  create  a  fixed  and  reliable 
judgment  in  the  mind  of  the  observer  that  can  not  be 
conveyed  in  words  to  the  jury.  ♦  •  ♦  'go  an  opinion 
can  be  given  by  a  nonexpert  as  to  matters  with  which  he 
is  specially  acquainted,  but  which  can  not  be  specifically 
described.'  *  *  *  'Nonexperts  may  give  their  opinions 
on  questions  of  identity,  resemblance,  apparent  condition 
of  body  or  mind,  intoxication,  insanity,  sickness,  health, 
value,  conduct  and  bearing,  whether  friendly  or  hostile, 
and  the  like.'  " 

Regarding  the  testimony  as  we  think  it  should  be  re- 
garded, it  is  brought  within  the  general  rule  that  non- 
expert witnesses  may  give  their  opinions  if  they  state,  as 
far  as  possible,  the  facts  and  observations  upon  which 
they  are  based. 

That  nonexpert  witnesses  may  give  their  opinions  in 
the  class  of  cases  we  have  mentioned,  is  well  settled  by 
the  adjudications  in  this  court.  House  v.  Fort,  4  Blackf . 
293;  City  of  Indianapolis  v.  Huifer,  30  Ind.  235;  Benson 
V.  McFadden,  50  Ind.  431;  Holten  v.  Board,  etc.,  55  Ind. 
194;  Goffman  v.  Reeves,  62  Ind.  334;  [State,  ex  rel.,  v. 
Newlin,  69  Ind.  108;  Mills  v.  Winter,  94  Ind.  329;  Low 
isviUe,  etc.,  R.  W.  Go.  v.  Berkey,  136  Ind.  591. 

Doctor  Fletcher,  an  expert  witness  in  surgery  and 
medicine,  introduced  by  appellee,  after  having  testified 
to  making  three  several  careful  examinations  of  ap- 
pellee, and  making  inquiries  of  him  with  a  view  to  learn 
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the  extent  and  character  of  the  injuries  now  complained 
of,  and  after  detailing  these  facts  in  evidence  before  the 
jury,  he  was  asked  the  following  question: 

'*Now,  Doctor,  taking  the  examination  that  was  made 
as  to  the  condition  of  Miller,  and  all  the  information  you 
have  by  examining  him,  and  all  the  tests  you  have  made, 
state  your  opinion  based  upon  these  facts,  all  the  in- 
quiries you  have  made,  all  the  examinations  you  have 
made,  state  whether  or  not  the  disease  he  has,  whatever 
it  may  be,  is  progressive  or  not,  and  whether  or  not,  in 
your  judgment,  and  if  it  is  likely  to  be  permanent,  and 
if  permanent,  to  what  extent,  and  so  on?'' 

Appellant's  objection  to  the  question  being  overruled, 
the  witness  answered  as  follows:  *'Well,  I  could  only 
judge  the  future  by  the  past.  Taking  his  own  descrip- 
tion of  his  symptoms,  the  tests  which  were  made  brought 
to  light  many  peculiar  and  antagonistic  symptoms,  so 
that  I  would  at  least  not  be  able  to  determine  the  loca- 
tion, or  character,  or  extent  of  the  disease.  There  seemed 
to  be  no  motor  paralysis,  at  least  we  did  not  discover  any 
at  the  examination." 

While  we  think,  taking  the  doctor's  whole  evidence  to- 
gether with  the  question,  the  question  had  reference  to 
the  facts  which  he  had  detailed  before  the  jury,  but, 
supposing  the  question  called  for  an  opinion  based  on 
facts  not  before  the  jury,  on  the  mere  hearsay  statements 
of  strangers,  as  is  contended  by  appellant's  counsel,  and 
yet  the  answer  was  more  favorable  to  appellant  than  to 
appellee,  and  therefore  the  error,  if  error  there  was  in 
overruling  the  objection,  was  utterly  harmless. 

Doctor  Comingore,  another  medical  expert  witness, 
being  called  and  examined  in  chief  by  the  appellant,  had 
testified  as  to  an  examination  he  had  made  of  the  plaint- 
iff shortly  after  the  injury,  and  that  he  thought  he  had 
made  a  report  of  that  examination  to  Doctor  Davis,  and, 
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OQ  cross-examination  by  the  appellee,  was  asked  the  fol- 
lowing question:  "Do  you  remember  now  the  contents 
of  that  report  as  you  made  it  to  him  in  reference  to  the 
extent  of  the  injuries  and  his  then  present  condition?" 

This  question  was  objected  to  on  the  ground  that  it 
was  immaterial,  that  the  report  was  in  writing  and  oral 
evidence  of  its  contents  was  inadmissible,  and  that  its 
contents  were  not  competent  evidence  because  mere  hear- 
say or  statements  of  a  person  not  a  party  to  the  suit  and 
not  under  oath. 

The  objection  having  been  overruled,  the  witness  an- 
swered as  follows:  ''I  remember  the  substance  of  that 
report.  It  was  a  brief  one  and  it  was  negative,  and  it 
stated,  according  to  my  recollection,  that  I  found  noth- 
ing to  convince  me  that  there  was  any  serious  injury, 
something  of  that  kind.''  There  was  no  evidence  that 
the  report  referred  to  was  ip.  writing  further  than  what 
may  be  inferred  from  the  testimony  already  given  above. 

Whether  such  a  question  was  a  proper  one  on  cross- 
examination  we  need  not  decide,  but  conceding,  without 
deciding,  that  it  was  improper,  the  answer  was  harmless 
because  it  was  in  favor  of  the  appellant  and  against  the 
appellee.  Conceding  that  a  state  of  facts  might  exist  as 
that  such  an  answer  might,  though  favorable  to  the  ob* 
jecting  party,  prejudice  the  witness  and  thereby  harm 
such  party,  yet  nothing  of  the  kind  appears  in  the  rec- 
ord. Indeed,  it  is  nowhere  claimed  in  the  elaborate 
brief  of  appellant  that  the  answer  harmed  it.  Further- 
more the  question  did  not  call  for  the  9bjectionable  part 
of  the  answer.  It  only  called  for  the  fact  whether  the 
witness  then  remembered  the  contents  of  the  report. 
When  he  answered  that  he  did  the  answer  was  complete. 
Appellant  took  no  steps  to  eliminate  the  uncalled  for 
part  of  the  answer  from  the  record.  We  can  not  say 
that  on  cross-examination  of  a  witness,  who  had  testified 
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all  about  such  examination,  a  long  time  after  it  had  oc- 
curred, a  question  whether  he  remembered  the  contents 
of  a  report  he  had  made  thereof  at  the  time,  for  the  pur- 
pose of  testing  his  memory  of  the  facts  about  which  he 
is  testifying  was  error. 

Had  he  been  stopped  when  he  answered  that  he  did  so 
remember,  there  would  not  have  been  the  slightest  error, 
and  it  was  the  right  and  duty  of  appellant,  if  it  did  not 
feel  willing  to  trust  to  the  memory  of  its  own  witness  as 
to  the  contents  of  a  report  he  had  made,  if  it  was  in  fact 
in  writing,  to  ask  the  court  to  stop  the  witness  when  he 
had  answered  the  question,  or  move  to  strike  out  so  much 
of  the  answer  as  was  not  responsive  to  the  question,  and 
in  case  of  an  adverse  ruling  to  take  exceptions.  Appel- 
lant did  neither  of  these  things.  We  would  be  justified 
in  holding  that  appellant  had  not  taken  the  steps  requi- 
site to  make  the  ruling  available  as  error,  even  if  the 
answer  was  harmful.  But  the  answer  being  totally 
harmless  there  was  no  available  error  in  any  possible 
view  of  the  question.  The  statute  provides  that  this 
court  ''shall  not  regard  technical  errors  or  defects,  or  ex- 
ceptions to  any  decision  or  action  in  the  court  below 
which  did  not  in  the  opinion  of  the  Supreme  Court  prej- 
udice the  substantial  rights  of  the  defendant."  R.  S. 
1881,  section  1891  (1  Burns  R.  S.  1894,  section  1964). 

The  admission  of  improper  evidence,  which  could  not 
harm  the  defendant,  has  been  held  by  this  court  to  be 
unavailable  error  in  Powers  v.  State y  87  Ind.  144;  Binns 
V.  State,  66  Ind.  428;  see  also  Elliott's  App.  Proc,  sec- 
tion 292,  and  authorities  there  cited. 

The  following  questions  and  answers  of  the  several 
witnesses  named  were  objected  to  by  appellant: 

To  0.  H.  Six:  ''You  may  state  what,  if  any,  com- 
plaints he  was  making  at  that  time.  Answer.  I  asked 
him  if  he  could  walk.  I  said  if  you  can  get  up  on  your 
feet  we  will  try  and  carry  you  out." 
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To  Stoker:  *'If  you  have  ever  noticed  any  peculiarity 
in  his  lying  down  or  getting  up,  or  moving  himself 
around,  or  changing  positions,  you  may  state  to  the  jury 
what  peculiarity  that  was." 

To  Summers:  *'If  you  observed  any  expressions  of 
his  face  different  from  what  it  was  prior  to  his  hurt  de- 
scribe it  to  the  jury.  Answer.  I  just  asked  him  how  he 
felt;  he  said  he  didn't  know;  he  said  he  was  all  broke 
up;  he  said  he  would  sit  up  part  of  the  time  and  then  lay 
down,  trying  to  get  rest  first  one  place  and  then  another. 
•  *  *  I  would  address  him  as  to  how  he  was  feeling 
and  he  would  say  about  the  same.  When  I  would  go 
home  to  my  meals  I  would  ask  him  that  question,  and 
he  would  say  just  about  the  same." 

To  Spencer:  "What,  if  anything,  did  he  say  as  to  his 
sufferings,  if  you  can  use  his  language?  Again,  what 
did  he  then  say,  if  anything,  as  to  his  suffering  or  pain 
at  that  time?  Answer.  He  said  he  was  feeling  very  sore; 
his  pains  hurt  him  a  great  deal  more  than  they  did  the 
day  before." 

As  to  the  questions  to  the  witness  Stoker,  and  that  to 
the  witness  Six,  and  the  first  question  to  the  witness 
Spencer,  the  answers  are  not  stated  by  counsel  for  appel- 
lant, but  they  refer  us  to  the  record  for  the  same,  but  on 
examining  the  record  at  that  point  we  find  nothing  but 
the  question,  and  that  is  only  contained  in  the  motion 
for  a  new  trial.  Matter  of  this  kind  can  not.be  brought 
into  the  record  by  embodying  the  same  in  the  motion 
for  a  new  trial.  It  only  can  be  by  a  bill  of  exceptions 
or  order  of  court.  Indianapolis y  etc.,  Mfg.  Co.  y.  First 
NaVlBank,  etc.,  33  Ind.  302;  Skillen  v.  Skillen,  41  Ind. 
122;  Hopkins  v.  Greenshurg,  etc.,  Tp.  Co.,  46  Ind.  187; 
Vawier  v.  Gilliland,  55  Ind.  278;  Hyatt  v.  Clements,  65 
Ind.  12;    Clouser  v.  Ruckman,  Admr.,  104  Ind.  588. 

Besides,  if  there  was  no  answer  to  the  questions,  there 
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could  be  no  error,  no  matter  how  improper  the  questions 
may  have  been.  Counsel  have  not  cited  us  to  any  an- 
swer to  the  questions,  and  we  have  been  unable  to  find 
any  in  the  record,  which  contained  nearly  eleven  hundred 
pages  of  printed  matter.  There  was  no  error  in  over- 
ruling the  objection  to  the  other  questions  and  answers. 
The  ground  of  the  objection  to  these  questions  and  an- 
swers urged  here  is  that  they  describe  no  pain  and  locate 
no  injury.  The  information  that  his  pains  hurt  him  a 
great  deal  more  than  they  did  the  day  before,  left  the 
subject  in  full  uncertainty,  etc. 

In  Cleveland,  etc.,  R.  JR.  Co.  v.  Newell,  supra,  at  p. 
269,  it  was  said:  ''Where,  however,  it  becomes  im- 
portant to  illustrate  the  physical  or  mental  condition  of 
an  individual,  either  at  the  time  an  injury  is  received,  or 
from  thence  to  the  time  of  an  inquiry  as  to  its  severity, 
effect  and  nature,  we  think  expressions  or  declarations 
of  present  existing  pain  or  malady,  whether  made  at  the 
time  the  injury  is  received  or  subsequent  to  it,  are  ad- 
missible in  evidence.  Carthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138;  Town  of  Elkhart  v.  RUter,  66  Ind.  136; 
Howe  V.  Plainiield,  41  N.  H.  135;  Towle  v.  Blake,  48  N. 
H.  92;  Kennard  v.  Burton,  25  Me.  39;  Hyatt  v.  Adams, 
16  Mich.  180;  Elliott  v.  Van  Buren,  33  Mich.  49,  20  Am. 
Rep.  668;  Brown  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y. 
597;  Matteson  v.  New  York  Cent.  R.  R.  Co.,  35  N.  Y. 
487;  Johnson  v.  McKee,  27  Mich.  471;  Earl  v.  Tapper, 
45  Vt.  275.  Expressions  of  present  existing  pain,  and 
of  its  locality,  are  exceptions  to  the  general  rule  which 
excludes  hearsay  evidence.  They  are  admitted  upon  the 
ground  of  necessity  as  being  the  only  means  of  deter- 
mining whether  pain  or  suffering  is  endured  by  another. 
Whether  feigned  or  not,  is  a  question  for  the  jury.  Such 
declarations  and  expressions  are  competent,  regardless 
of  the  person  to  whom  they  are  made." 
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To  the  same  effect  is  Louisville,  etc.,  R.  R.  Co.  v.  Sny- 
der, supra. 

An  objection  was  made  to  the  following  question  and 
answer  of  the  witness,  on  behalf  of  appellee,  0.  H.  Six, 
was  objected  to,  the  overruling  of  which  objection  is 
urged  here  by  appellant  as  error:  "You  may  tell  the 
jury  the  condition  of  the  road  bed.  Answer.  Well  it 
was  in  a  very  poor  condition." 

The  appellant  then  moved  the  court  to  strike  the  an- 
swer ''from  the  record  of  the  cause  because  it  is  a  con* 
elusion,"  and  the  court  sustained  the  motion.  So  we 
need  not,  and  do  not,  decide  whether  the  objection  was 
well  taken  or  not,  since  the  answer,  being  stricken  out 
of  the  record,  could  not  harm  the  appellant,  even  if  in- 
admissible as  evidence. 

The  same  is  true  of  the  question  to  Coroner  Dove,  ob- 
jection thereto  and  the  motion  to  strike  out  the  answer 
being  sustained. 

An  erroneous  ruling  as  to  the  admission  or  exclusion 
of  evidence  may  be  cured  by  a  change  of  such  ruling  be- 
fore the  evidence  is  closed.  Gebhart  v.  Burkett,  57  Ind. 
378. 

Hall  was  a  witness  for  appellant,  being  its  chief  en- 
gineer, and  in  answer  to  the  question:  ''What  was  the 
condition  of  the  ties?"  on  cross-examination,  over  ap- 
pellant's objection,  said:  "The  ties  are  in  the  condition 
that  we  find  them  generally  in  all  parts  of  the  track 
previous  to  renewals." 

The  court  sustained  appellee's  motion  to  strike  out  this 
answer,  which  ruling  is  urged  here  as  error.  The  an- 
swer was  not  responsive  to  the  question,  and  did  not 
furnish  any  information  called  for  by  the  question,  and 
was  more  an  argument  than  evidence.  There  was  no 
available  error  in  striking  out  the  answer. 

On  further  cross-examination  the  witness  was  asked: 
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''What  percentage  of  the  ties  were  put  back  in  the 
track?  Answer.    It  would  be  mere  guess  work. 

''Question.  Well,  you  can  guess.  Answer.  I  should 
guess  between  one-third  and  one-half/* 

Both  questions  and  the  answer  were  objected  to,  and  a 
motion  to  strike  out  the  answer  for  the  reason  that  it  is 
simply  a  guess  of  the  witness  and  not  confined  to  the 
particular  rail  was  overruled  and  excepted  to.  This  rul- 
ing is  urged  here  as  error.  As  we  have  already  seen,  an 
error  to  be  available  as  cause  of  reversal  must  be  mate- 
rial and  substantial.  Elliott  App.  Proced.,  section  292, 
and  authorities  there  cited. 

The  witness  had  already  testified  he  had  charge  and 
supervision  of  the  entire  track  and  that  he  arrived  at  the 
scene  of  the  disaster  about  5  or  6  o'clock  of  the  evening 
of  the  day  on  which  it  occurred  and  most  of  the  ties  had 
been  put  back  into  the  track  after  he  got  there  that 
evening.  The  evident  meaning  of  his  answer  was  that 
he  had  not  made  a  careful  note  of  the  number  of  ties 
that  were  put  back,  but  that  his  judgment  and  recollec- 
tion were  that  it  was  one-third  to  one-half. 

Now,  we  are  unable  to  perceive  what  difference  it 
could  make  to  either  party  to  the  suit  whether  one-third, 
one-half,  none  or  all  of  the  ties  that  had  been  torn  up  in 
the  wreck  were  put  back  into  the  track  again.  There- 
fore, even  if  the  evidence  of  the  witness  was  purely  a 
guess  as  to  the  number  of  the  ties  put  back  into  the 
track,  and  therefore  incompetent  because  it  was  a  guess 
and  not  his  knowledge,  yet  the  evidence  was  so  clearly 
immaterial  that  it  is  impossible  to  see  how  it  could  have 
harmed  the  appellant.  Its  counsel  have  failed  to  point  out 
any  injury  which  could  have  been  caused  by  such  evi- 
dence. Immaterial  evidence,  when  objected  to,  ought  al- 
ways to  be  excluded.  But  whether  a  judgment,  which  is 
Vol.  141—36 
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supported  by  comp)etent  and  material  evidence,  shall  be 
reversed  on  account  of  the  court  having  received  such 
immaterial  evidence  presents  quite  a  different  question. 

It  has  been  held  by  this  court  that  the  admission  of 
incompetent  evidence,  which  is  also  material,  is  reversi- 
ble error.  Baker  v.  Deasauer,  49  Ind.  28;  Thompson  v. 
WiUon,  34  Ind.  94;  Bamett  v.  Leonard,  66  Ind.  422. 

But  it  has  also  been  held  by  this  court  that  the  admis* 
sion  of  incompetent  evidence,  which  is  also  immaterial, 
is  not  such  an  error  as  will  furnish  cause  for  the  reversal 
of  a  judgment  which  is  supported  by  sufBcient  material 
and  competent  evidence  in  the  case.  PamUee  v.  Sloan, 
37  Ind.  469. 

There  was,  therefore,  no  material  error  in  receiving 
and  refusing  to  strike  out  the  evidence  mentioned. 

It  is  further  contended  that  the  court  erred  in  admit- 
ting in  evidence  over  appellant's  objection  a  table  of  life 
expectancy.  The  reasons  urged  here  against  the  admis- 
sibility of  such  evidence  are  that  it  is  not  applicable 
where  damages  are  sought  to  be  recovered  for  personal 
injuries  received  where  the  injured  person  is  living,  and 
are  only  applicable  where  death  results  from  the  injury; 
that  the  tables  offered,  too, were  not  properly  authenticated 
and  no  foundation  had  been  laid  for  their  introduction. 

Standard  life  tables  may  be  introduced  to  show  the 
probable  duration  of  the  plaintiff's  life  on  the  question 
of  compensation  for  permanent  injury;  or,  in  case  of 
death,  the  deceased's  expectation  of  life  at  the  time  of 
the  accident.  Scheffler  v.  Minneapolisy  etc.,  iJ.  W.  Co., 
32  Minn.  125,  19  Am.  &  Eng.  R.  R.  Cas.  173;  Coates, 
Admr.y  v.  Burlington,  etc,,  R.  W.  Co.,  62  Iowa  487,  15 
Am.  &  Eng.  R.  R.  Cas.  265;  Sauter,  Admr.,  v.  New 
York,  etc,  R,  R.  Co.,  66  N.  Y.  50;  5  Am.  &  Eng.  Encyc. 
Law  67;  Shover,  Admr.,  v.  Myrick,  4  Ind.  App.  ?• 

In  the  latter  case  a  full  and  valuable  discussion  of  the 
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question  will  be  found,  and  a  great  many  of  such  tables 
are  referred  to  as  are  regarded  standard  and  authoritative 
by  the  courts,  among  which  are  the  Carlisle  tables,  the  ones 
introduced  in  this  case.  And  it  is  there  said  that  the 
courts  take  judicial  knowledge  of  such  standard  tables. 
Those  tables  were  read  from  the  **Encyclop8edia  Britan- 
nica"  in  this  case.  In  Donaldson  v.  Mississippi,  etc,  R. 
R,  Co,,  18  Iowa  280,  the  Carlisle  tables  were  held  to  be 
admissible  in  evidence.  To  the  same  effect  are  Walters 
V.  Chicago,  etc.,  R.  R.  Co.,  41  Iowa  71;  Central  R.  R, 
Co.  V.  Crosby,  74  Ga.  737;  McKeigue,  Admx.,  v.  City  of 
Ja7iesville,  68  Wis.  50;  Central  R.  JR.  Co.  v.  Richards, 
62  Ga.  306. 

In  Iowa  it  has  been  held  that  the  ''Encyclopaedia 
Britannica"  containing  the  Carlisle  Life  Tables  may  be 
introduced  in  evidence  in  a  proper  case.  Worden  v. 
Humeston,  etc.,  R.  W.  Co.,  76  Iowa  310.  There  was  no 
error  in  receiving  in  evidence  such  tables. 

Complaint  is  made  of  the  action  of  the  court  in  allow- 
ing appellee's  counsel  to  read  in  the  hearing  of  the  jury 
the  s.ame  tables  found  in  a  case  in  118  U.  S.  R.  500.  But 
that  came  about  in  this  way:  Counsel  for  appellant,  in 
support  of  their  objection  to  the  introduction  of  the  life 
tables,  read  parts  of  the  case  just  mentioned  in  the  hear- 
ing of  the  jury.  Appellee's  counsel  in  response  thereto 
read  over  appellant's  objection  from  another  part  of  the 
same  case,  the  matter  already  mentioned. 

If  there  was  error  in  this  action  of  the  trial  court  on 
which  we  intimate  no  opinion,  it  was  first  invited  by 
the  appellant.  We  have  already  seen  that  a  party  can 
not  successfully  complain  of  error  he  invites. 

A  very  ingenious  and  vigorous  argument  is  made  by 
appellant's  able  counsel  in  conclusion  to  demonstrate 
that  appellee's  evidence  as  to  the  character  of  his  in- 
juries is  overwhelmingly  contradicted  so  that  the  evi- 
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dence  does  not  sustain  the  finding  in  his  favor,  or  that  the 
amount  of  damages  assessed  is  grossly  excessive.  The 
main  evidence  relied  on  to  produce  this  result  is  the  ap- 
pellee's sworn  application  for  a  pension  on  account  of 
disability  which  counsel  claim  was  total,  resulting  from 
his  several  years'  service  in  the  Union  army  of  the  war 
of  the  rebellion.  Counsel  contend  with  great  emphasis 
and  warmth  that  if  appellee  was  totally  disabled  to  per- 
form manual  labor  that  disability  could  not  be  enlarged 
by  the  accident  to  him  on  appellant's  railroad.  He  made 
the  application  for  pension  in  1889,  and  his  affidavit 
stated,  '*that  he  is  now,  as  above,  disabled  from  obtain- 
ing his  subsistence  by  manual  labor." 

It  is  a  serious  mistake  to  suppose  the  import  of  that 
language  to  be  a  total  disability  to  follow  any  pursuit  or 
livelihood.  The  appellee,  in  his  testimony,  does  not 
seem  to  have  made  any  attempt  to  conceal  the  extent  of 
his  ailments  and  disability  resulting  from  his  service  in 
the  army,  but  stated  them  fully  as  they  appear  to  have 
existed  before  he  received  the  injury  complained  of. 

Counsel  for  appellant  say  of  this  branch  of  the  case: 
"He  (appellee)  sues  and  seeks  to  recover  against  appel- 
lant for  the  total  loss  of  a  splendid,  sound,  robust,  un- 
diseased  physical  system,  totally  wrecked  and  ruined, 
and  yet  a  month  before  the  accident  he  had  stamped  this 
same  physical  organization  with  an  incurable  spinal  dis- 
ease with  a  total  disability  and  absolute  incapacity  to 
earn  his  subsistence  by  manual  labor." 

The  complaint  was  not  that  broad,  but  if  it  had  been 
it  was  not  essential  to  a  recovery  that  he  should  prove 
that  he  was  sound  and  free  from  all  ailments  existing 
prior  to  receiving  the  injury  complained  of.  He  was  en- 
titled to  recover  all  the  damages  he  proved  he  had  sus- 
tained by  the  accident.  The  condition  of  his  previous 
physical  constitution  and  general  health  were  matters 
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proper  to  be  considered  by  the  jury  in  measuring  the 
damages. 

In  Louisville,  etc.,  R.  W.  Co.  v.  Snyder,  supra,  this 
court  laid  down  the  true  rule  in  such  cases  thus:  '*The 
fact  that  the  appellee  was  suffering  from  Bright's  dis- 
ease *  does  not  impair  his  right  of  recovery.  The  rule  is 
this:  'Where  a  disease  caused  by  the  injury  supervenes, 
as  well  as  where  the  disease  exists  at  the  time  of  the  in- 
jury and  is  aggravated  by  it,  the  plaintiff  is  entitled  to 
full  compensatory  danaages.'  "  Citing  Ohio,  etc.,R.  R,Co. 
V. Hecht,  115  Ind.  443;  Louisville,  etc,,  R.  W,  Co.  v.  Wood, 
113  Ind.  544;  Indianapolis,  etc.,  R.W.  Co.  v.  Pitzer,  109 
Ind.  179;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Bv^^k,  supra; 
Ehrgott  v.  Meyer,  96  N.  Y.  246;  Jucker  v.  Chicago, 
etc.,  R.  W.  Co.,  52  Wis.  150;  Denver,  etc.,  R.  W:  Co.  v. 
Harris,  122  U.  S.  597;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Rosenzweig,  113  Pa.  St.  519;  Houston,  etc.,  R.  W.  Co.  v. 
Leslie,  57  Texas,  83. 

It  may  be  conceded  that  there  is  some  conflict  between 
the  appellee's  application  for  a  pension  and  other  parts 
of  the  evidence,  and  yet  the  evidence  that  tends  to  sup- 
port the  finding  is  amply  sufficient  to  uphold  the  verdict. 
This  proposition  is  not  controverted  by  appellant's  coun- 
sel. But  they  seem  to  suppose  that  as  the  conflict  arises 
out  of  a  statement  under  oath  by  appellee,  and  introduced 
in  evidence  by  appellant,  it  is  unlike  ordinary  conflicts 
in  evidence;  that  it  ought  to  have  the  effect  to  destroy 
the  appellee's  whole  evidence,  and  justify  us  in  invading 
the  domain  of  the  jury  to  weigh  the  evidence  and  decide 
conflicts  therein  and  determine  what  evidence  ought  to 
have  been  believed  by  the  jury  and  what  ought  to  have 
been  disbelieved.  If  we  can  do  so  in  this  case  no  reason 
is  perceived  why  we  may  not  do  so  in  all  cases.  That 
we  have  no  authority  to  do  so  has  been  so  often  decided 
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by  this  court  that  a  citation  of  the  cases  would  be  im- 
practicable. 

A  strong  appeal  is  made  to  us  to  reverse  the  judgment 
because,  as  is  claimed,  the  damages  assessed  are  exces- 
sive. 

As  was  said  by  this  court  in  Bedford^  etc.,  R,  R.  Co, 
V.  Rainbolt,  supra:  '*We  are  impressed  with  the  con- 
viction, after  reading  the  evidence  in  the  case,  that,  con- 
sidering the  extent  of  the  injuries  actually  suffered  by 
the  appellee,  the  damages  were  excessive,  but  this  was  a 
matter  peculiarly  within  the  province  of  the  jury." 

And  as  was  said  in  Louisville,  etc.,R,  W,  Co,  v.Pedigo, 
108  Ind.  481  (488):  '*As,  however,  nothing  appears  to 
induce  the  belief  that  the  jury  must  have  acted  from  preju- 
dice, partiality  or  other  improper  motive  in  the  assess- 
ment of  the  damages  we  can  not  disturb  their  verdict.  It 
was  their  exclusive  province  to  determine  the  amount  of 
compensation  to  be  awarded  for  the  injury  sustained  by 
the  plaintiff,  and  having  determined  it  so  far  as  we  can 
judge,  upon  the  evidence  without  the  intervention  of 
improper  motives,  the  court  can  not  interfere."  Besides, 
the  trial  judge  had  vastly  better  opportunities  of  weighing 
the  evidence  than  we  have,  if  we  even  had  the  authority 
to  do  so,  and  it  was  his  duty,  if  he  thought  the  damages 
were  excessive,  to  promptly  grant  a  new  trial,  and  the 
legal  presumption  is  that  he  courageously  did  his  duty. 
Therefore,  by  refusing  the  new  trial  he  has  said  to  us 
that,  after  carefully  reviewing  the  evidence,  he  is  of 
opinion  that  the  damages  are  not  excessive.  Cincinnati, 
etc.,R,  W,  Co.  V.  Madden,  134  Ind.  462. 

As  we  find  no  error  in  the  record  the  judgment  is  af- 
firmed . 

Filed  May  10,  1894 ;  petition  for  rehearing  overruled  June  11, 1895. 
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No.  17,221. 

Anderson  v.  Anderson,  Administrator. 

SuPRBMB  CJouRT  Practicb. — Rehearing. — Erroneous  Decision, — Correct 
Result, — Where  a  correct  result  was  reached  through  an  erroneous 
but  harmless  decision  on  original  hearing,  a  rehearing  will  not  be 
granted. 
Same. — Rehearing  .—Judgment  Sutttained  by  Evidence.— It  the  evidence 
fully  sustains  the  judgment  upon  every  material  point,  and  a  re- 
hearing would  necessarily  result  in  the  judgment  being  affirmed,  a 
rehearing  will  be  denied. 

From  the  Ripley  Circuit  Court. 

S,  M.  Jones  and  F.  S.  Jones,  for  appellant. 
J.  L.  Benliam  and  C.  H,  Wilson,  for  appellee. 

Jordan,  J. — Appellant  was  made  a  party  defendant  in 
the  lower  court  to  an  action  by  appellee  to  foreclose  a 
mortgage  against  the  mortgagees,  to  answer  as  to  his  in- 
terest in  and  to  the  mortgage  and  note  in  suit. 

Upon  the  issues  joined  between  the  appellant  and  ap- 
pellee there  was  a  trial,  which  resulted  in  the  court  ad- 
judging that  the  former  had  no  interest  or  title  in  or  to 
the  note  and  mortgage  in  question. 

Appellant  unsuccessfully  moved  for  a  new  trial  upon 
the  alleged  reasons  that  the  decision  was  not  sustained  by 
sufficient  evidence  and  that  the  same  was  contrary  to  law. 
The  overruling  of  this  motion  is  the  only  error  assigned. 

The  judgment  was  rendered  and  the  motion  for  a  new 
trial  overruled  on  the  27th  day  of  September,  1892,  be- 
ing the  twentieth  judicial  day  of  the  September  term  of 
the  Ripley  Circuit  Court. 

A  bill  of  exceptions  purporting  to  contain  the  evidence 
in  the  cause  was  signed  by  the  trial  judge  on  December 
22,  1892,  and  filed  on  the  26th  of  that  month. 

Upon  an  examination  of  the  record  it  does  not  appear 
that  appellant  was  granted  special  leave  by  the  court  be- 
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yond  the  September  term,  at  which  his  motion  for  a  new 
trial  was  overruled,  to  file  this  bill  of  exceptions,  as  pro- 
vided by  section  626,  R.  S.  1881;  section  638,  R.  S.  1894. 
This  court  judicially  knows  that  the  September  term  of 
the  Ripley  Circuit  Court  did  not  extend  beyond  the 
month  of  October,  and  hence  time  beyond  the  term  not 
having  been  granted,  there  was  no  authority,  under  the 
statute,  for  appellant  to  file  the  bill  of  exceptions  in 
question  after  the  close  of  the  September  term  of  court. 
Therefore,  it  follows  that  the  evidence  is  not  properly 
before  us,  and  no  question  as  to  its  sufficiency  is  pre* 
sented  for  the  consideration  of  this  court. 
Judgment  is  affirmed,  at  the  cost  of  appellant. 

Filed  April  10, 1895. 

On  Petition  for  a  Rehearing. 

Jordan,  J. — ^Appellant  prays  a  rehearing  herein  for 
the  reason  that  this  court  erred,  upon  the  original  hear- 
ing, in  holding  that  the  record  did  not  disclose  that  the 
trial  court  had  granted  leave  to  file  bills  of  exceptions 
beyond  the  term,  at  which  the  final  order  was  made, 
overruling  the  motion  for  a  new  trial.  Upon  a  re-ex- 
amination of  the  transcript,  we  find  that  the  appellant's 
contention  is  true.  At  an  unusual  and  obscure  place  in 
the  record,  which  is  somewhat  in  confusion,  unmarked 
by  marginal  notes,  we  find  an  entry  of  leave  given,  and 
hence  this  may  explain  why  we  failed  to  discover  the 
same  upon  the  former  hearing. 

The  only  question  presented  by  the  appeal  is  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  judgment  of 
the  lower  court. 

We  have  carefully  read  and  examined  the  evidence  in 
the  bill  of  exception,  and  find  that  it  fully  sustains  the 
judgment  upon  every  material  point,  and  if  we  were  to 
set  aside  the  judgment  of  affirmance,  and  reopen  the 
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case,  upon  this  question,  a  rehearing  would  necessarily 
result  in  the  judgment  being  aflBrmed.  Therefore,  a  cor- 
rect result  having  already  been  reached,  we  are  not  re- 
quired, in  order  to  correct  a  harmless  holding  or  de- 
cision, upon  the  former  hearing,  to  grant  the  petition 
for  a  rehearing,  as  complete  justice  to  the  appellant  has 
already  been  secured. 

The  petition  is,  therefore,  overruled. 

Filed  June  14, 1895. 


No.  17,205. 

Bible  et  al.  v,  Voris. 


Judgment  by  Confession . — Essentials,  —  Affidavit,  —  Erroneous, — A 
court  has  no  authority  to  render  judgment  by  confession,  unless  in 
the  manner  provided  by  statute,  the  production  of  an  affidavit  in 
the  required  form  being  an  essential  step  in  the  case,  without  which 
the  judgment  is  erroneous. 

Evidence. — Adjudication  of  Court  of  Record, — Proof  by  Record, — An 
adjudication  of  a  court  of  record  must  be  proven  by  the  record,  and 
not  by  parol. 

8ame. — Power  of  Attorney, — Note.— Confession  of  Judgment. — In  an 
action  to  determine  the  priority  of  a  judgment  on  a  promissory 
note  which  contains  a  clause  of  power  of  attorney  to  confess  judg- 
ment, it  was  not  error  to  permit  proof  by  the  attorney  who  con- 
fessed judgment,  that  he  possessed  no  authority  not  contained  in 
the  note. 

Liens. — Priority  of. — Necessary  Parties. — Judgments. — In  an  action  to 
determine  the  priority  of  judgment  liens,  only  the  parties  in  inter- 
est (those  that  would  be  affected  by  such  proceeding)  need  be  made 
parties. 

Power  op  Attorney. — QuasrCj  is  a  power  of  attorney  embodied  in  a 
promissory  note  empowering  any  attorney  of  a  court  of  record  to 
confess  judgment,  void  as  against  public  policy. 

From  the  Montgomery  Circuit  Court.' 

H.  D.  Van  Cleave,  W.  B,  Paul,  I.  M,  Davis,  C.  John' 
ston  and  E,  R.  Johnston,  for  appellants. 

O.  W.  Paid  and  M.  W.  Bruner,  for  appellee. 
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Hackney,  J. — On  the  15th  day  of  December,  1892, 
the  appellee  had  pending  in  the  lower  court  an  action 
for  the  recovery  of  a  debt  due  from  Milo  S.  and  Henry 
Tomlinson  and  the  return  day  was  the  day  follow- 
ing. On  the  said  15th  day  of  December  the  appellants 
Pritchard  instituted  in  said  court  an  action  against  the 
Tomlinsons  to  recover  upon  two  promissory  notes,  in 
each  of  which  notes  was  the  following  language:  "To 
secure  the  payment  of  said  amount  we  hereby  authorize 
irrevocably  any  attorney  of  any  court  of  record  to  appear 
for  us  in  such  court  in  term  time  or  vacation  at  any 
time  hereafter  and  confess  judgment  without  process  in 
favor  of  the  holders  of  this  note,  for  such  amount  as 
may  appear  to  be  unpaid  thereon,  together  with  costs 
and  ten  per  cent,  attorney's  fees  and  to  waive  and  re- 
lease all  errors  which  may  intervene  in  any  such  pro- 
ceeding and  consent  to  immediate  execution  upon  such 
judgment,  hereby  ratifying  and  confirming  all  that  our 
said  attorney  may  do  by  virtue  hereof." 

On  that  day  process  was  issued  in  said  action,  return- 
able on  the  26th  day  of  December,  1892.  Said  process 
not  having  been  served  and  the  Tomlinsons  having  no 
knowledge  of  the  pendency  of  said  action  or  the  proceed- 
ings which  followed  on  said  15th  day  of  December,  the 
Pritchards,  by  their  attorneys,  and  by  virtue  alone  of 
the  above  quoted  stipulation  in  said  notes,  procured  a 
member  of  the  bar  of  the  lower  court  to  file  in  said  last 
named  cause  an  offer  to  confess  judgment  for  the  sum  of 
said  notes  as  against  the  Tomlinsons.  Said  oflfer  was 
immediately  accepted  on  behalf  of  the  plaintiffs,  and  judg- 
ment was  •  rendered  accordingly,  and  execution  issued 
thereon  to  the  appellant  Bible  as  sheriff. 

On  the  next  day  the  appellee  regularly  obtained  judg- 
ment upon  his  claim  and  caused  an  execution  to  issue 
thereon  to  said  sheriff.     Said  judgments  and  writs  so 
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standing,  the  appellee  sued  the  appellants,  the  Pritchards 
and  the  sheriff,  to  declare  the  seniority  of  his  judgment 
and  execution  over  those  of  the  Pritchards,  and  he  al- 
leged the  foregoing  facts,  together  with  the  facts  that  the 
Tomlinsons  were  insolvent  and  that  in  said  confession 
of  judgment  no  affidavit  was  made  by  or  on  behalf  of  the 
Tomlinsons  as  to  the  debt  or  the  purpose  of  making  the 
confession. 

Technical  questions  of  practice  and  numerous  ques- 
tions but  incidental  to  the  principal  issue  are  discussed, 
but  we  find  it  necessary  only  to  pass  upon  the  principal 
question.  There  was  evidence  from  which  the  court 
might  reasonably  have  found  all  of  the  foregoing  facts 
in  favor  of  the  appellee  and  we  will  not  weigh  the  evi- 
dence, but  will  consider  its  preponderance  as  held  by  the 
trial  court.  The  demurrer  to  the  complaint  and  several 
of  the  causes  stated  for  a  new  trial  must,  therefore,  de- 
pend upon  the  facts  as  we  have  given  them. 

By  statute  it  is  provided  that  ** whenever  a  confession 
of  judgment  is  made  by  power  of  attorney,  or  otherwise, 
the  party  confessing  s]iall,  at  the  time  he  executes  such 
power  of  attorney  or  confesses  judgment,  make  affidavit 
that  the  debt  is  just  and  owing,  and  that  such  confession 
is  not  made  for  the  purpose  of  defrauding  his  creditors. 
The  affidavit  shall  be  filed  with  the  court."  R.  S.  1894, 
section  597  (R.  S.  1881,  section  588). 

In  permitting  such  confessions  it  was  neccessary  to 
guard  them  against  the  possible  injustice  to  creditors 
other  than  those  in  whose  favor  the  confessions  are  made, 
hence  it  was  required  that  the  confessing  party  should 
make  affidavit  not  only  of  the  justice  of  the  claim  con- 
fessed but  that  the  confession  was  not  for  the  purpose  of 
defrauding  creditors.  The  courts  guard  carefully  the 
practice  against  abuse,  and  require  strict  adherence  to 
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the  requirements  of  the  statute.  Harris  v.  SiarUon,  4 
Ind.  120. 

In  McPheetera  v.  Campbelly  5  Ind.  107,  it  was  said  of 
this  statute  that  it  ** seems  to  be  imperative,  that  the  party 
confessing  shall  make  affidavit,  etc.  Whether  the  judg- 
ment in  question  could  be  impeached  collaterally,  is  an 
inquiry  not  presented  by  the  record;  but  this  is  a  pro- 
ceeding wherein  the  ruling  of  the  circuit  court  becomes 
dkectly  the  subject  of  revision.  The  court  evidently  had 
no  authority  to  render  a  judgment  by  confession  unless 
in  the  mode  prescribed  by  the  statute.  The  production 
of  an  affidavit  in  the  required  form  was  an  essential  step  in 
the  case.  And  without  it  the  judgment  must  be  consid- 
ered erroneous.  This  view  is  supported  by  various  ad- 
judications of  this  court.  McFadin  v.  Oill,  1  Blackf. 
309;  Ex  parte  Knight,  4  Ind.  220;  Mann  v.  Perkins ,  4 
Ind.  271;  see,  also.  Wood  v.  Kevins,  2  Miles,  113.'' 

Ex  parte  Knight,  supra,  declares  a  judgment,  without 
the  affidavit,  of  no  validity.  See,  also,  Gambia  v.  Howe, 
8  Blackf.  133;  Aldrich  v.  Minard,  12  Ind.  551;  Mavity 
V.  Eastridge,  67  Ind.  211 

In  the  latter  case  it  was  said  that  judgment  by  confes- 
sion, but  without  affidavit,  would  be  void  as  to  creditors. 

The  record  of  the  proceedings  in  which  judgment  was 
confessed  did  not  disclose  any  action  or  finding  of  the 
court  upon  the  question  of  the  execution  and  sufficiency 
of  the  warrant  of  attorney,  and  the  appellants  sought  to 
prove  by  parol  that  the  court  had  heard  and  determined 
the  question  of  jurisdiction  so  far  as  it  was  involved  in 
the  execution  and  sufficiency  of  the  warrant.  There  was 
no  error  in  the  exclusion  of  such  evidence,  since  the  ad* 
judication  of  courts  of  record  must  be  proven  by  the 
record. 

There  was  no  defect  of  parties  in  this  case  in  the  fail* 
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ure  to  make  the  Tomlinsons  plaintiffs  or  the  attorney 
who  confessed  the  judgment  a  defendant.  The  validity 
of  the  Judgment  in  favor  of  the  appellants,  so  far  as  it 
created  a  lien  senior  to  the  appellee's  lien,  was  not  a 
question  in  which  the  judgment  debtors  were  necessarily 
interested,  nor  can  we  observe  the  slightest  possible  in- 
terest in  the  result  to  the  attorney  who  confessed  the 
judgment.  No  fraud  was  charged,  and  the  sole  issue  was 
one  of  priority  between  the  judgments  of  the  appellee  and 
the  appellants,  Pritchard.  The  fact  that  the  judgment 
as  to  the  Tomlinsons  may  or  may  not  have  been  valid 
could  not  affect  the  issue. 

The  sheriff  was  a  proper  party  defendant  since  the  dis- 
tribution of  the  fund  derived  from  any  sale  upon  the  ex- 
ecutions was  a  question  in  which  he  was  interested,  and, 
if  the  appellee  should  succeed,  required  the  sheriff  to  re- 
verse the  order  of  distribution  which  otherwise  he  would 
be  required  to  make. 

It  was  not  error  to  permit  the  appellee  to  prove,  by 
the  attorney  who  confessed  the  judgment,  that  he  pos- 
sessed no  authority  not  contained  in  the  note.  Such 
evidence  was,  most  clearly,  not  at  variance  with  any  au- 
thority given  by  the  note. 

There  is  much  force  in  the  appellee's  contention  that 
an  agreement  by  which  the  creditor  may  control  the  in- 
stitution of  his  action,  the  appearance,  constructively, 
of  the  debtor  and  the  confession  of  a  judgment  create  a 
dangerous  power  and  one  which,  upon  the  ground  of 
public  policy,  would  be  of  doubtful  validity.  It  would 
certainly  enable  the  creditor  possessing  it  to  engage  with 
unequaled  speed  in  the  race  for  liens.  It  would  prac- 
tically supply  a  lien  without  creating  a  public  record  of 
it.  However,  we  do  not  decide  the  case  upon  the  valid- 
ity of  such  an  agreement  but  upon  the  issue  that,  treat- 
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ing  the  warrant  as  valid,  there  was  no  compliance  with 
the  imperative  requirements  of  the  statute  in  making 
the  confession. 

The  judgment  is  affirmed. 

Filed  Apr.  dO,  1895 ;  petition  for  rehearing  overruled  Jmie  IS,  1895. 


No.  17,630. 

MODB  ET  AL.  V.  ThB  BoARD  OF  COMMISSIONERS  OF  CRAW- 
FORD County. 

County  Skat. — Appeal  from  Order  of  Bemoval. — Contract  for  Court 
House  Pending  Appeal, — Injunction. — Pending  an  appeal  from  an  or- 
der of  the  circuit  court  to  remove  the  county  seat,  the  Supreme  Court 
will  not  enjoin  the  county  commissioners  from  contracting  for  the 
building  of  a  court  house  at  the  site  to  which  the  removal  was  or^ 
dered. 

Supreme  Court. — Original  Jurisdiction, — Injunction. — ^The  jurisdiction 
of  the  Supreme  Court  lies  to  restrain  anything  which  will  render 
fruitless  any  disposition  which  it  might  make  of  the  case. 

From  the  Washington  Circuit  Court. 

J.  A.  Zaring,  M,  B.  Hotiel,  J.  L.  Suddarth,  J.  H. 
Weathers y  W.  N.  Tracewell,  A.  W,  Funkhouser,  B.  K. 
Elliott,  W.  F.  Elliott  and  E.  R.  Odle,  for  appellants. 

C.  L.  Jewett,  H.  E.  Jewett^  A,  Q.  Smith  and  C.  A. 
Korbly,  for  appellee. 

Per  Curiam. — ^The  petitioners  allege  the  pendency  in 
this  court  of  an  appeal  from  a  judgment  of  the  Washing* 
ton  Circuit  Court  ordering  the  removal  of  the  county 
seat  of  Crawford  county  from  Leavenworth  to  English, 
and  it  it  further  alleged  that  the  respondents,  the  county 
commissioners,  are  proceeding  to  contract  for  the  build- 
ing, at  English,  of  a  court  house  for  said  county.  It  is 
sought  by  the  petitioners  in  this  proceeding  to  have  the 
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respondents  enjoined  from  so  contracting  for  the  erec- 
tion of  said  court  house.  It  is  manifest,  we  believei  that 
the  contract  for  such  building  does  not  constitute  the  re- 
moval of  the  county  seat  nor  would  the  erection  of  such 
a  building  constitute  such  removal. 

It  is  our  judgment,  therefore,  that  the  proposed  con- 
tract will  not  affect  our  jurisdiction  or  in  any  manner 
frustrate  or  render  fruitless  any  decree  which  may  be 
rendered  or  decision  made  by  this  court.  That  the  re- 
spondents are  taking  the  responsibility  of  expending 
public  moneys  for  a  purpose  which  may  become  fruitless 
is  not  a  question  of  original  jurisdiction  in  this  court, 
but  is  one  to  be  determined  by  the  nisi  prius  court,  and 
the  propriety  of  the  measure  is  a  question  for  which  the 
respondents  must  answer  to  the  people  of  their  couAty. 
If  builders  are  willing  to  take  the  chances  of  expending 
money  upon  a  contract,  possibly  void  for  the  want  of 
authority,  the  wisdom  of  so  doing  is  with  them.  Our 
original  jurisdiction  is  to  restrain  that  which  will  im- 
pede or  render  fruitless  any  disposition  we  may  make  of 
the  pending  appeal.  When  we  have  concluded,  as  we 
do,  that  the  contract  or  its  execution  does  not  remove 
the  county  seat,  it  is  manifest  that  our  jurisdiction  in 
the  case  appealed  is  not  affected. 

If  the  respondents  persist  in  the  acts  to  which  their 
proceedings  tend,  and,  before  we  have  finally  disposed 
of  the  pending  appeal,  their  acts  threaten  the  removal 
of  the  county  seat  before  we  can  pass  upon  the  question 
within  our  jurisdiction,  we  will  then  determine,  if  pro- 
ceedings are  begun,  whether  that  imperative  necessity 
for  interference  exists  which  will  permit  us  to  interfere. 
For  the  present,  no  imperious  necessity  for  action  by  us 
is  shown,  and  we  must  leave  the  petitioners  to  such  rem- 
edies as  may  be  afforded  by  the  nisi  prius  court  and  un- 
til our  jurisdiction  is  imperiled.     The  respondents  are 
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not  parties  to  the  appeal,  and  we  obtain  no  jurisdiction 
over  them  through  that  case  and  any  action  had  by  this 
court  against  them  is  by  the  assumption  of  original 
jurisdiction,  and,  as  we  have  said,  that  must  be  where 
our  jurisdiction  in  the  case  appealed  is  imperiled.  The 
motion  of  the  respondents  to  dissolve  the  restraining  or- 
der heretofore  issued  is  sustained. 
FUed  Jane  13,  ld96. 


No.  17,549. 

Hall  et  al.  v.  Price,  Administbator. 

Dkcbdsnt's  Estate.— JSeaZ  Estate  Ordered  Sold  by  AdminUtratarj  Free 
from  Mortgage  Lien. — Foreclosure  Decree. — Sale. — Where,  on  petition 
oflthe  administrator,  the  decedent's  real  estate  has  been  ordered  sold 
free  from  a  mortgage  lien  which  was  previously  foreclosed  upon  such 
land,  the  priority  of  the  liens  having  been  fixed,  and  payment  or- 
dered accordingly,  the  liens  are  no  longer  binding  upon  the  land, 
but  follow  the  funds  in  the  hand  of  the  administrator,  and  the  real 
estate  can  not  be  sold  on  the  foreclosure  decree  to  satisfy  the  judg^ 
ment  or  any  part  thereof. 

Same. — Action  to  Enjoin  Sale  on  Foreclosure  Decree.— Estoppel. — De* 
fense. — ^The  judgment  plaintiffs  in  the  foreclosure  proceedings  are 
bound  by  the  order  of  court  that  the  real  estate  be  sold,  free  from 
the  lien  of  the  mortgage,  and  by  the  confirmation  of  the  sale  under 
such  order,  and  they  can  not  dispute  it  in  a  proceeding  to  enjoin  a 
sale  on  the  judgment  in  foreclosure. 

From  the  Elkhart  Circuit  Court. 

L.  W.  Vail  and  E.  Salsbury,  for  appellants. 
H.  D.  Wilson  and  W.  J.  Davis,  for  appellee. 

Monks,  J. — ^This  is  an  appeal  from  the  decision  of 
the  lower  court  staying  the  foreclosure  proceedings  of 
appellants,  under  the  provisions  of  section  2484,  R.  S. 
1894  (Acts  1883,  p.  158). 
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It  appears  from  the  record,  that  in  February,  1893, 
appellee,  as  administrator  of  the  estate  of  Isaac  Kohli, 
deceased,  filed  his  petition  to  sell  the  undivided  two-thirds 
of  certain  real  estate,  for  the  payment  of  decedent's  debts; 
that  the  widow  and  heirs  all  appeared  and  filed  their 
written  assent  to  such  sale,  as  provided  by  section  2496. 
R.  S.  1894  (Acts  1883,  p.  237);  that  thereupon  such 
proceedings  were  had  that  the  court,  on  February  3, 
1893,  made  the  proper  order  for  the  sale  of  said  real 
estate,  by  appellee,  as  such  administrator.  The  appel- 
lants were  not  parties  to  this  proceeding,  and  had  no 
notice  thereof,  and  said  real  estate  was  not  ordered  to  be 
sold  free  from  liens,  nor  to  pay  the  liens  thereon.  After- 
wards, appellants  brought  an  action  against  the  heirs  of 
Isaac  Kohli  and  appellee,  to  foreclose  a  mortgage  on  the 
real  estate  described  in  the  order  of  sale  aforesaid.  And 
such  proceedings  were  had,  that  on  December  19,  1893, 
the  court  found  that  there  was  due  appellants  $2,005.77 
on  the  note  and  mortgage  sued  upon,  and  rendered  a 
decree  foreclosing  said  mortgage,  and  ordered  that  said 
real  estate  be  sold  to  pay  the  same  and  costs. 

The  defendants,  in  that  action,  appealed  from  the 
final  judgment  of  foreclosure  to  this  court.  Afterwards, 
the  appellee,  as  such  administrator,  filed  an  amended 
petition,  in  the  Elkhart  Circuit  Court,  setting  forth  the 
foregoing  facts,  and  making  the  widow  and  heirs  of  said 
estate,  and  said  appellants,  defendants  to  said  petition, 
and  asking  an  order  to  sell  said  real  estate  free  from 
said  mortgage,  and  to  pay  said  mortgage.  The  heirs 
appeared  and  filed  their  written  assent  to  such  sale. 
The  other  defendants  to  such  petition,  except  Susan 
Peterson,  were  duly  served  with  notice,  and  defaulted, 
and  such  proceedings  were  had  that  the  court  ordered 
said  real  estate  sold  to  pay  said  mortgage  and  the 
Vol.  141—37 
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amount  due  appellants,  and  free  from  the  lien  thereof. 
After  said  order  of  sale  had  been  ,made  by  said  courts 
said  Susan  Peterson  entered  her  appearance  to  said  pro* 
ceeding,  and  filed  her  written  answer  thereto,  in  which 
she  set  forth  that  she  had  filed  her  claim  against  the 
estate,  that  the  same  had  been  allowed,  and  the  mort- 
gage had  been  foreclosed  on  said  real  estate,  and  prayed 
the  court  that  said  real  estate  be  sold  as  asked  for  by 
said  administrator,  to  make  assets  for  the  payment  of 
the  debts,  and  the  discharge  of  defendant's  liens,  €uid 
prayed  the  court  to  fix  the  priorities  of  the  liens,  all  of 
v»hich  had  been  done.  Afterwards,  the  appellee  sold  said 
real  estate,  as  directed  by  the  court,  to  pay  the  mortgage 
of  appellants,  and  free  from  the  lien  thereof,  and  re- 
ported the  sale  to  the  court,  which  was  confirmed,  and 
by  order  of  the  court,  on  the  24th  day  of  February, 
1894,  he  executed  a  deed  to  the  purchaser  thereof. 

On  the  28th  of  July,  1894,  appellee  filed  a  complaint 
in  the  Elkhart  Circuit  Court  against  appellants,  setting 
forth  all  the  foregoing  facts,  and  that  said  appellants 
had  caused  a  decree  of  foreclosure  to  issue  on  the  decree 
aforesaid,  and  the  sheriff  was  about  to  sell  the  real  estate 
which  had  been  sold  and  conveyed  by  the  appellee,  un- 
der the  order  of  court,  free  from  the  lien  of  said  mortgage, 
and  that  appellants  had,  after  the  sale  and  conveyance  of 
said  real  estate  by  appellee,  received  from  him  the  pro- 
ceeds of  the  first  payment  thereon,  pursuant  to  the  or- 
der of  the  court  made  in  that  behalf.  Appellants 
appeared  to  the  complaint,  and  such  proceedings  were 
had  thereon  that  the  court  entered  an  order  forever  en- 
joining the  sale  of  said  real  estate  upon  said  decree  of 
foreclosure.  Appellants  contend  that  the  second  order 
of  sale  was  invalid  because  the  real  estate  had  been  or- 
dered to  be  sold  on  the  3d  day  of  February,  1893.  The 
first  order  of  sale,  procured  by  appellee,  was  not  a  final 
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judgment,  but  was  an  interlocutory  order,  and  was  sub- 
ject to  be  vacated,  set  aside,  modified  or  changed  on  pe* 
tition  or  motion,  until  the  real  estate  was  sold  under 
such  order,  the  sale  confirmed,  and  until  the  end  of  the 
term  of  court  at  which  such  sale  was  confirmed,  during 
all  of  which  time  the  proceedings  were  in  fieri.  The 
second  order  procured  on  the  amended  petition,  to  which 
appellants  were  parties,  was,  therefore,  valid  and  bind- 
ing on  all  the  parties  thereto.  It  is  true  the  appellant, 
Susan  Peterson,  was  not  served  with  notice,  but  after 
the  order  of  sale  was  made  she  appeared  to  the  proceed* 
ings,  and,  by  way  of  answer,  asked  the  court  to  do  what 
was  done.  After  this,  the  sale  was  made  and  confirmed 
and  she,  with  the  other  appellants,  were  parties  to  the 
proceeding  and  were  bound  by  the  order  of  confirmation. 
The  real  estate  was  sold  free  from  the  lien  of  the  mort- 
gage, pursuant  to  the  order  of  the  court,  and  a  part  of 
the  first  payment  on  the  real  estate  was  paid  over  to  ap- 
pellants on  the  claim  secured  by  the  mortgage. 

After  the  sale,  appellants'  mortgage  was  no  longer  a 
lien  on  the  real  estate,  but  followed  the  fund  in  .the 
hands  of  the  administrator,  and  they  had  no  right  to 
have  the  same,  or  any  part  thereof,  sold  on  the  decree  of 
foreclosure.  Section  2350,  2435,  R.  S.  1881  (sections 
2605,  2590,  R.  S.  1894);  Ryker  v.  Vawter,  117  Ind.  425; 
Crum,  Admr.j  v.  Meeks,  128  Ind.  360. 

Appellants  were  bound  by  the  order  of  the  court  that 
said  real  estate  be  sold,  free  from  the  lien  of  their  mort- 
gage, and  by  the  confirmation  of  the  sale,  under  such 
order,  and  can  not  dispute  or  contradict  it  in  this  pro- 
ceeding. Vail,  Exr.,  v.  Rinehart,  106  Ind.  6;  Laniz  v. 
MoffeU,  102  Ind.  23. 

There  is  no  available  error  in  the  record. 

Judgment  alBirmed. 

Filed  Jane  14, 1805. 
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No.  17,409. 

MUPPLEY  V.   TUBNBB. 

FoRiCBB  AxauDiCATiov.Seal  E»UU$,—TUU. — LeoBehold  Interest.-- 
Ejectment. — In  an  action  to  qaiet  title  and  in  ejectment  the  defend- 
ant answered  by  general  denial  and  by  croas-complaintin  which  he 
asserted  a  leasehold  interest,  and  asked  that  his  title  thereto  be 
qoieted.    The  action  resulted  in  a  judgment  that  the  plaintiff  was 
the  owner  of  the  fee ;  that  the  cross-complainant  owned  a  lease- 
hold estate  in  the  land  in  controversy,  and  that  he  was  entitled  to 
the  immediate  possession  thereof,  and  that  plaintiff  unlawfully 
held  the  possession,  and  awarding  damages. 
Held,  that  such  proceedings  do  not  amount  to  a  former  adjudication  of 
the  question  of  possession  so  as  to  bar  an  ejectment  suit  by  the  ten- 
ant of  the  leasehold  estate,  the  question  of  poesession  not  having 
been  determined  in  the  former  action. 
Qame.— Ejectment,— Damages,— Mesne  iYoJfts.— The  question  of  poflses- 
sion  not  having  been  adjudicated  in  the  former  action,  it  follows 
that  damages  for  unlawful  possession  could  not  have  been  indaded, 
and  damages  should  be  allowed  in  a  subsequent  action  for  posasB- 
sion  for  the  full  amount  of  mesne  profits. 

From  the  Porter  Circuit  Oourt. 

N.  L.  Agnew,  D.  E.  Kelly  and  JUT.  /.  Bazarth,  for  ap- 
pellant. 

A.  D.  Bartholomew f  for  appellee* 

Hackney,  J. — This  was  an  action  by  the  appellee 
against  the  appellant  in  ejectment  and  for  damages.  He 
sought  to  establish  a  leasehold  interest  in  the  south  half 
of  lot  six,  block  four,  in  an  addition  to  the  city  of  Val- 
paraiso. 

The  only  question  for  decision  is  as  to  the  effect  of  a 
former  adjudication  between  the  same  parties.  That  ad- 
judication was  in  an  action  by  the  appellant  to  quiet  title 
and  in  ejectment;  the  appellee  answered  in  general  de- 
nial and  filed  a  cross-complaint  in  two  paragraphs,  in 
the  first  of  which  he  pleaded  a  leasOi  from  a  former 
owner,  of  the  south  half  of  the  lot  for  five  years  from 
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July  1^  1890,  and  of  the  north  half  of  the  lot  for  ten 
years  from  that  date;  he  alleged  an  adverse  claim  with- 
out right  by  the  appellant  and  asked  to  quiet  his  title. 

The  second  paragraph  of  cross-complaint  alleging  a 
lease  by  the  appellee  to  the  appellant  and  demanding 
possession  of  said  south  half  of  the  lot  was  dismissed. 
The  issue  upon  the  cross-complaint  was  by  a  general  de- 
nial. The  trial  of  that  cause  resulted  in  a  judgment,  on 
the  28th  day  of  June,  1893,  that  Muffley  owned  the  fee 
in  both  halves  of  said  lot  subject  to  a  lease  by  his  grantor 
to  Turner,  of  the  south  half  for  five  years  from  the  1st  day 
of  June,  1891,  and  of  the  north  half  for  ten  years  from 
the  said  1st  day  of  June,  1891,  and  that  under  said  lease 
Turner  was  entitled  to  the  possession  of  the  south  half 
until  June  1,  1896,  and  of  the  north  half  until  June  1, 
1901. 

The  trial  in  the  present  action  resulted  in  a  judgment, 
on  the  17th  day  of  November,  1893,  that  the  appellee 
owned  a  leasehold  estate  in  said  south  half  of  the  lot  for 
five  years  from  July  1,  1890;  that  he  was  entitled  to  the 
immediate  possession  thereof;  that  the  appellant  unlaw- 
fully held  the  possession,  and  that  appellee  should  re- 
cover $56  as  his  damages. 

In  the  first  case,  it  will  be  observed,  the  plaintiff  had 
no  recovery  upon  the  ejectment  branch  of  his  complaint 
and,  upon  the  face  of  the  judgment,  his  recovery  was 
only  as  to  his  ownership  of  the  fee. 

As  to  the  defendant's  cross-complaint  the  only  issue 
affirmatively  stated  was  as  to  the  establishment  of  his 
leasehold  estate.  The  judgment,  by  its  language,  estab- 
lished but  the  appellant's  ownership  of  the  fee  and  the 
appellee's  ownership  of  the  leasehold.  Unless,  there- 
fore, it  can  be  held  that  the  first  judgment  precluded  the 
appellee  by  some  issue  impliedly  included,  or  included 
because  it  might  have  been  litigated,  it  can  not  be  held 
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to  constitute  a  former  adjudication  of  the  issue  of  posses- 
sion presented  in  this  case.  Actions  to  quiet  title  and 
actions  for  possession  are  not  necessarily  connected  each 
with  the  other y  though  by  statute  they  may  be  united. 
McFadden  v.  Rosa,  108  Ind.  512;  R.  S.  1881,  section  278, 
R.  S.  1894,  section  279. 

Neither  depends  upon  the  other,  for  a  person  may  be 
the  owner  and  not  entitled  to  possession,  and  he  may  be 
entitled  to  possession  and  not  be  the  owner. 

While  the  action  by  Muffley,  the  first  case,  involved, 
upon  the  issues,  both  title  and  possession,  he  did  not  re- 
ceive a  judgment  for  possession.  His  failure  to  recover 
upon  that  issue  can  not  be  regarded  as  an  adjudication 
in  his  favor  and  against  Turner;  rather,  is  it  not  pos* 
sible  that  the  failure  should  be  regarded  as  an  adjudica* 
tion  in  favor  of  the  appellee?  However  this  may  be,  it 
is  certain,  we  think,  that  there  was  no  adjudication  as  to 
possession  under  the  complaint  in  that  case.  The  ques- 
tions  of  title  were  in  issue  both  upon  the  complaint  and 
the  cross-complaint,  and  any  interest  challenged  by 
either  pleading  and  not  brought  forward  was  foreclosed 
under  the  rule  urged  by  the  appellant  that  all  questions 
which  might  have  been  litigated  were  regarded  as  liti- 
gated and  put  at  rest.  See  Farrar  v.  Clark ,  97  Ind. 
447. 

As  said  in  McFadden  v.  i2oM,  supra:  * 'The  general 
rule  is,  that  the  issuable  facts  or  matters,  upon  which  the 
plaintiff's  case  proceeded,  determine  what  was  in  issue, 
unless  it  appears  from  an  examination  of  all  of  the 
pleadings  in  a  given  case,  that  other  matters  were  brought 
forward  and  thus  became  necessarily  involved  and  de- 
termined in  the  suit." 

Examining  the  cress-complaint  and  the  issue  thereon, 
we  can  find  no  trace  of  claim  for  possession,  and  the 
judgment  is  not  of  a  character  to  enlarge  upon  the  issue 
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of  title  as  presented  by  the  cross-complaint.  We  con- 
clude, therefore,  that  the  court  did  not  err  in  denying 
the  proposition  that  the  former  action  determined  the 
rights  of  the  parties  upon  the  question  of  possession. 

The  appellee  has  assigned  and  presented  as  cross-error 
the  action  of  the  trial  court  in  overruling  his  motion  for 
a  new  trial. 

It  is  contended  that  the  court,  in  giving  judgment  for 
the  mesne  profits,  assessed  the  appellee's  damages  in  a 
sum  too  small. 

Counsel  for  appellee  states  that  ''The  court  below  held 
that  ejectment  could  be  maintained,  but  that  mesne  prof- 
its could  only  be  recovered  from  the  time  judgment  was 
rendered  in  the  last  cause  (June  28,  1893),  and  that 
prior  to  that  the  question  of  mesne  profits  was  adjudi- 
cated in  the  last  suit,"  excepting  as  to  the  four  months 
and  twenty  days  thereafter,  and  until  the  judgment  in 
the  present  action. '^ 

We  have  examined  the  evidence  and  find  that  upon 
that  given  by  the  appellee  alone,  the  judgment  should 
have  been  for  a  sum  much  larger  than  $56,  if  the  right 
of  recovery  could  extend  back  of  the  former  judgment, 
that  is  to  say,  if  the  former  proceeding  did  not  presump- 
tively include  the  element  of  damages  for  holding  un- 
lawfully. Whether  such  damages  were  so  included  is 
the  question  for  decision  upon  the  assignment  of  cross- 
error. 

The  damages  were  incident  to  the  occupancy  of  the 
property  and  were  in  no  respect  connected  with  the  con- 
flicting claims  of  ownership,  nor  did  they  attach  as  a 
lien  upon  the  property.  They  were  sought  in  this  case 
by  reason  of  the  wrongful  holding  of  possession  and  not 
from  any  supposed  injury  arising  from  an  adverse  claim 
of  title.  If  an  incident  to  the  claim  of  title  they  would 
certainly  have  been  the  proper  subject  of  inquiry  in  the 
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case  involying  title.  If  we  are  correct  in  holding  that 
the  question  of  possession  was  not  adjudicated  in  the 
former  case  it  would  seem  to  follow  necessarily  that  the 
incident,  damages,  could  not  have  been  included.  That 
claim  was  purely  a  personal  right  and  the  titles  of  the 
parties  could  not  be  extended  or  diminished  by  it.  The 
case  of  Elwood  v.  Beyrner,  100  Ind.  504,  involved  the  as- 
sertion of  an  equitable  lien  in  partition  proceedings  and 
has  no  relevancy  to  the  question  before  us. 

In  our  opinion  the  judgment  of  the  lower  court,  upon 
the  questions  presented  by  the  appellant,  was  correct  and 
is  affirmed,  but  as  to  the  amount  of  damages  awarded 
the  appellee,  the  lower  court  erred  in  assessing  an  insuf- 
ficient sum,  and  for  that  error  the  cause  is  reversed, 
with  instructions  to  sustain  the  appellee's  motion  for  a 
new  trial. 

FUed  May  28, 1886. 
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DnroRGB. — SvU  Money. ^Alimony, —Abuse  of  DfecreHon.-— Where  in  a 
mit  for  divorce,  by  the  wife,  the  evidence  showed  the  Ihosband  to 
be  the  owner  of  property  worth  from  |2,200  to  $3,750,  and  that  the 
wife  had  no  property  or  means,  that  a  reasonable  fee  for  the  wife's 
attorney  was  $100,  the  awarding  of  only  $25  for  "suit  money"  and 
$100  for  alimony  was  not  the  exercise  of  a  proper  discretion  by  the 
trial  judge,  and  was  error. 

Samb. — Allowance. — Discretion, — Supreme  Court  PracHce. — ^The  ques- 
tion as  to  what  amount  shall  be  decreed  in  any  particular  case  is  a 
matter  of  judicial  discretion  within  the  province  of  the  trial  cdhrt, 
and  depends  upon  the  facts  and  circumstances  of  each  particular 
case,  and  the  Supreme  Court  will  only  interfere  when  it  is  apparent 
that  this  discretion  has  been  abused. 

From  the  Cass  Circuit  Court. 
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R.  Magee  and  O.  W.  Funk,  for  appellant. 
M.  D.  Fanshr,  M.  F.  Mahaney,  0.  S.  KisUer  and  F. 
M.  KUtUr,  for  appellee. 

JoBDAN,  J. — ^This  was  an  action  by  appellant  against 
appellee  for  a  divorce  and  alimony  upon  the  grounds  of 
cruel  treatment.  Appellee  appeared  and  filed  his  answer 
in  denial,  and  also  a  cross-complaint  whereby  he  sought 
a  divorce  from  appellant,  his  wife,  for  alleged  cruel  treat- 
ment. Upon  the  issues  joined  a  trial  was  had,  which  re- 
sulted in  the  court  finding  in  favor  of  appellant  and 
granting  to  her  a  divorce,  and  awarding  her  $100  ali* 
mony. 

There  was  a  finding  against  appellee  upon  his  cross- 
bill. Appellant  thereupon  moved  for  a  new  trial,  and, 
among  other  things,  assigned  as  a  reason  therefor  that 
the  finding  of  the  court  as  to  the  amount  of  alimony 
fixed  is  not  sustained  by  the  evidence;  and  that  the  same 
is  contrary  both  to  the  law  and  the  evidence,  and  is  in- 
sufficient in  amount.  That  the  finding  of  the  court  in 
refusing  to  allow  the  appellant  a  sum  sufficient  to  cover 
reasonable  expenses,  in  the  prosecution  of  her  action, 
and  in  refusing  to  allow  her  any  sum  for  attorney's  fees 
in  the  prosecution  of  her  petition,  is  contrary  to  the  law 
and  the  evidence.  This  motion  was  overruled  and  ex- 
cepted to,  and  a  judgment  rendered  in  favor  of  appellant 
upon  the  finding.  Appellant  then  moved  the  court  to 
modify  that  part  of  the  judgment  awarding  her  $100  ali- 
mony, and  render  the  same  for  an  amount  in  excess  of 
that  sum,  and  also  to  allow  and  order  that  the  defendant 
pay  the  sum  of  seventy-five  dollars  to  plaintiff  on  the  ac- 
count of  attorney's  fees  incurred  by  her  in  the  prosecu- 
tion of  her  action.  This  motion  was  overruled  and  the 
proper  exception  was  reserved. 

The  errors  assigned  and  argued  by  the  learned  coun- 
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sel  for  appellant  are,  the  overruling  of  the  motion  for  a 
new  trial,  and  of  that  to  modify  the  judgment.  In  fact, 
the  only  questions  presented  by  her  counsel,  in  their 
brief,  are  those  relative  to  the  insufficiency  of  alimony 
and  the  action  of  the  court  in  refusing  to  allow  attorney's 
fees.  It  appears  from  the  evidence  in  the  record  that 
the  parties  had  been  married  and  lived  together  as  hus- 
band and  wife  for  a  period  of  nine  years;  that  the  wife 
is  65  years  of  age,  and  the  husband  68;  that  at  the  time 
of  their  marriage  appellant  was  a  widow  and  appellee  a 
childless  widower;  and  that  no  children  were  born  unto 
them  by  virtue  of  said  union.  It  also  appears  that  the 
married  life  of  these  parties  was  not,  strictly  speaking, 
happy  or  congenial. 

There  is  evidence  tending  to  show  that  the  appellant 
was  actuated  upon  her  part  in  accepting  the  appellant  as 
her  husband  through  pecuniary  motives,  and  appellee, 
upon  his  part  in  taking  appellant  as  his  wife,  was  in- 
duced by  his  desire  to  obtain  a  housekeeper  or  servant. 
At  the  time  of  their  marriage  he  had  property,  but  she 
had  no  property  or  means  whatever.  The  evidence  also 
shows  cruel  treatment  upon  the  part  of  appellee,  and  a 
neglect  or  refusal  to  discharge  the  conjugal  duties  in- 
cumbent upon  him  as  a  husband.  Upon  one  occasion 
appellee  choked  and  otherwise  maltreated  the  appellant 
and  compelled  her,  at  a  late  hour  at  night,  to  leave  his 
home  and  seek  refuge  with  friends. 

The  evidence  also  establishes  that  the  appellee  is  the 
owner,  in  fee  simple,  of  real  estate  improved  and  unim- 
proved, situate  in  the  city  of  Logansport,  Indiana,  rang- 
ing in  value  from  $2,200  to  $3,750,  and  on  one  piece  of 
this  realty  there  is  situated  a  business  building,  the 
rental  value  of  which  appears  to  be  about  $375  per 
annum.  All  of  this  property  was  accumulated  by  the 
appellee  before  he  and  appellant  were  married.     The 


MAY  TERM,  1896.  687 


Tostv.  YoBt. 


latter  has  no  means  or  property  whatever,  and  has  to 
support  herself  by  doing  washing  and  performing  other 
domestic  work.  Appellee  introduced  a  witness  who  was  < 
an  attorney  at  law,  at  the  bar  of  the  Cass  Circuit  Court, 
who  fixed  as  a  reasonable  attorney's  fee  for  the  prosecu* 
tion  of  the  action,  the  sum  of  $100.  There  was  no  evi- 
dence contradictory  to  that  given  by  this  witness.  After 
the  commencement  of  the  suit,  and  before  the  trial,  the 
court  upon  application  of  appellant  ordered  and  re- 
quired appellee  to  pay  the  sum  of  $25  to  appellant. 
This  was  all  the  allowance  made  in  said  cause.  The 
question  arises  upon  the  evidence  before  us,  did  the  trial 
court  exercise  a  sound  discretion  in  awarding  the  appel- 
lant but  $100  as  alimony,  and  upon  decreeing  the 
divorce  in  her  favor,  refusing  to  allow  her  any  sum  to 
defray  her  reasonable  expenses,  including  her  attorney's 
fees?  Section  1057,  R.  S.  1894;  1045,  R.  S.  1881,  pro- 
vides "that  the  court  shall  make  such  decree  for  alimony 
in  all  cases  contemplated  by  this  act,  as  the  circum- 
stances of  the  case  shall  render  just  and  proper."  By 
the  first  clause,  section  1054,  R.  S.  1894;  1042,  R.  S. 
1881,  it  is  provided  that,  pending  a  petition  for  a  di- 
vorce, the  court  or  judge  may  make  such  orders  relative 
to  the  expenses  of  such  suit  as  will  insure  to  the  wife  an 
efficient  preparation  of  her  case,  etc.  The  second  clause 
of  this  section  provides:  "And  on  decreeing  a  divorce 
in  favor  of  the  wife,  or  refusing  one  on  application  of 
the  husband,  the  court  shall,  by  order  to  be  enforced  by 
attachment,  require  the  husband  to  pay  all  reasonable 
expenses  of  the  wife  in  the  prosecution  or  defense  of  the 
petition  when  such  divorce  has  been  refused.*' 

The  temporary  allowance  authorized  by  the  first 
clause  in  the  above  section  is  commonly  denominated 
"suit  money,"  and  is  for  the  purpose  of  insuring  to  the 
wife  an  efficient  preparation  of  her  case  and  a  fair  and 
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impartial  trial  thereof.  Davis  v.  Davis,  141  Ind.  367; 
Mussdman  v.  Musselman,  44  Ind.  106;  HarreU  v.  HarreU, 
39  Ind.  185. 

In  the  case  last  cited  this  court  said:  ''It  is  made  the 
imperative  duty  of  the  court  in  decreeing  a  divorce  to 
the  wife,  or  in  refusing  one  to  the  husband,  to  make  an 
allowance  sufficient  to  cover  all  reasonable  expenses  of 
the  wife  in  the  prosecution  or  defense  of  the  action.  The 
language  of  the  statute  is,  that  the  courts  shall  make 
such  orders,  etc."  The  court,  however,  in  making  this 
final  allowance  to  the  wife,  should  take  into  considera- 
tion any  other  allowances  that  were  made  to  her  during 
the  pendency  of  the  action  under  the  first  clause  of  this 
section.  HarreU  v.  Harrdl,  supra.  The  evidence  of 
the  witness  to  which  we  have  referred,  fixed  as  a  reason- 
able attorney's  fee  for  the  prosecution  of  this  action  1 100, 
or  $75  after  deducting  the  $25  paid  by  appellee  pending 
the  action. 

This  was  not  contradicted  by  appellee,  and  his  failure 
to  do  so  ought  to  be  regarded  as  an  admission  on  his 
part  that  the  amount  of  the  attorney's  fee,  as  stated  and 
fixed  by  the  witness,  was  reasonable.  Musselman  v.  Jftw- 
selman,  supra. 

The  ''reasonable  expenses"  of  the  wife  include  her 
attorney's  fees.     McCabe  v.  Briiton,  79  Ind.  224. 

We  recognize  the  fact,  under  the  repeated  decisions  of 
this  court,  that  the  amount  allowed  to  the  wife  under 
this  section  of  the  statute  is  a  matter  of  sound  disc)retion 
upon  the  part  of  the  trial  court,  and  that  this  court  will 
not  interpose  upon  an  appeal  except  where  there  is  an 
abuse  of  this  discretion.  We  must  presume  that  when 
the  court  awarded  the  appellee  $25  during  the  pending 
of  her  petition  he  did  so  for  the  purpose  of  enabling  her 
to  make  an  efficient  preparation  for  trial,  as  provided  by 
the  statute.     It  is  obvious,  we  think,  that,  prior  to  the 
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trial,  the  court  could  not  be  fully  apprised  or  informed  as 
to  what  would  be  the  amount  of  the  reasonable  expenses 
that  the  wife  would  incur  during  the  trial  of  the  cause. 
The  allowance  made  pendente  lite  is  made  regardless  of 
the  merits  of  her  petition,  or  as  to  what  the  result  of  the 
trial  may  be.  The  final  determination  by  the  court  of 
the  reasonable  expenses  that  ought  to  be  allowed  to  the 
wife  under  all  the  evidence  and  circumstances  in  each 
particular  case  under  this  second  clause  is  a  matter  which 
must  necessarily  be  postponed  until  the  ultimate  decree 
is  rendered.  In  the  event  the  wife  is  the  petitioner, 
and  her  prayer  for  a  divorce  be  denied,  the  court  can  not 
exercise  any  power  under  this  clause  of  the  statute.  But 
when  the  trial  is  concluded  and  the  wife  succeeds  upon 
her  petition  or  the  husband  has  been  defeated  upon  his 
application,  the  entire  cause,  with  all  of  its  attending 
events  and  circumstances,  including  the  length  of  the 
trial  and  the  character  of  the  contest,  together  with  other 
matters,  which  are,  or  may  be,  proper  for  the  court  to 
consider  in  order  to  determine  what  are,  in  the  particu- 
lar case,  the  ''reasonable  expenses"  of  the  wife  in  the 
prosecution  or  defense  of  the  action,  have  all  come  un- 
der the  immediate  observation  of  the  court  or  may  be 
properly  and  fully  presented.  In  fact  the  trial  court 
can  not,  generally  speaking,  be  apprised  or  fully  in- 
formed of  such  matters  as  will  enable  it  to  make  its  ulti- 
mate order  upon  this  question  until  the,  pendency  of  the 
action  has  terminated.  We  are  of  the  opinion  that 
the  action  of  the  court  in  refusing  to  make  an  additional 
allowance  to  appellant,  at  least  for  the  reasonable  fees  of 
her  counsel  incurred  by  her,  under  the  evidence  and 
facts  herein,  can  not  be  sustained.  The  next  and  only 
remaining  question  to  be  considered  is  that  arising  upon 
the  action  of  the  court  in  its  award  of  alimony,  the 
amount  of  which,  counsel  for  appellant  insist,  is  wholly 
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unjust  and  palpably  insufficient.  By  the  terms  of  sec- 
tion 1057,  supra,  the  court  is  required  to  give  alimony  to 
the  wife  in  such  a  sum  as  the  circumstances  of  each  case 
shall  render  just  and  proper. 

We  yield  adherence  to  the  well  and  firmly  settled  rule 
that  the  question  of  what  amount  shall  be  decreed  in  any 
case  is  a  matter  of  judicial  discretion  within  the  prov- 
ince of  the  trial  court,  and  depends  upon  the  facts  and 
circumstances,  under  the  law,  in  each  particular  case; 
and  this  court  will  only  interfere  when  it  is  apparent 
that  this  discretion  has  been  abused.  It  is  also  mani- 
fest that  no  infallible  or  inflexible  rule  can  be  laid  down 
for  the  guidance  of  the  court  in  its  award  of  the  sum 
which  the  husband  shall  pay  to  the  wife,  whom  he  has 
injured,  by  reason  of  the  wrongs  and  grievances  of 
which  she  has  complained  and  which  she  has  sustained 
by  the  evidence  upon  the  trial.  For  the  purpose  of  de- 
termining what  amount,  if  any,  shall  be  adjudged  against 
the  husband,  in  a  particular  case,  the  court  has  a  right, 
and  it  is  its  duty,  to  inquire  into  the  condition  of  each 
party  to  the  action  and  ascertain  the  amount  of  property 
owned  and  held  by  the  husband  at  the  time,  the  source 
from  whence  it  came,  how  accumulated,  and  whether  or 
not  the  wife,  by  her  industry  and  economy,  has  contrib- 
uted to  the  accumulation  of  the  same;  the  ability  of  the 
husband  to  pay,  by  reason  of  his  financial  status;  his 
income,  his  ability  to  earn  money,  or  inability  to  do  so 
by  reason  of  old  age,  ill  health  or  other  causes,  and,  up- 
on a  full  investigation  of  these  matters,  and  others  that 
may  arise  and  are  germane  to  this  issue,  make  such  an 
allowance  as  will  be  just  and  proper.  Hedrick  v.  Hed- 
rick,  128  Ind.  522. 

The  principal  reason,  or  object  of  the  law  in  granting 
to  the  wife,  upon  divorcement  from  her  husband,  the 
right  of  alimony,  is  that  the  sum  allotted  to  her  shall  be 
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*in  lieu  of  her  interest  in  his  estate^  and  of  the  support 
which  he^  as  such  husband,  is  bound  to  provide.  Mus- 
aelman  v.  Mvsselman,  supra;  Hills  v.  HillSy  94  Ind  436. 

The  conduct  of  the  husband,  and  the  wrongs  perpe- 
trated by  him  upon  the  wife,  are  matters  that  may  be 
considered  against  him  by  the  court  in  fixing  the  amount 
to  be  allowed.     Ifert  v.  Ifert,  29  Ind.  473. 

It  is  said  by  an  eminent  author:  ''No  one  should  be 
permitted  to  suffer  in  purse  from  the  wrongs  of  another; 
hence  alimony,  when  given  to  an  innocent  and  injured 
wife,  should  be  in  a  proportion  to  leave  her  at  least  as 
well  off  pecuniarily,  in  noncohabitation,  as  she  would  be 
in  cohabitation."  2  Bishop  Marriage  and  Divorce,  sec- 
tion 468. 

As  we  have  seen,  in  the  case  at  bar,  the  court  divorced 
appellant  upon  the  grounds  of  cruel  treatment  at  the 
hands  of  appellee.  It  is  undisputed  that  appellee  is  the 
owner  of  real  estate,  and  that  he  is  virtually  free  from 
indebtedness.  The  testimony  of  his  own  witnesses  fixes 
the  value  of  the  same  to  be  at  least  $2,200,  or  from  that 
sum  to  $2,500,  while  upon  the  other  side  that  of  appel- 
lant's witnesses  fixes  it,  we  believe,  from  $2,500  to  $3,- 
750.  Appellant  has  no  property  or  means,  and  for  her 
support  in  her  old  age  she  must  rely  upon  her  labor  or 
the  charity  of  her  friends.  She  appears  to  have  served 
the  appellee,  in  the  capacity  of  his  wife,  for  a  period  of 
nine  years,  and  if  her  statements,  with  that  of  others, 
are  to  be  accepted  as  true,  she  submitted  to  and  endured 
many  grievances  arising  out  of  the  acts  of  appellee.  We, 
however,  recognize  that,  under  all  the  facts  and  circum- 
stances in  the  case  at  bar,  it  is  not  one  that  invokes  a 
very  liberal  award  of  alimony.  But,  however,  we  can 
not  yield  judicial  sanction  to  the  contention  of  appellee's 
learned  counsel,  that  the  lower  court  exercised  a  sound 
discretion  in  only  allowing  the  sum  in  question.    We  do 


592  SUPREME  COURT  OF  INDIANA, 

Yost  V.  Yost. 

not  thinky  under  the  facts,  and  within  the  meaning  and 
spirit  of  the  law,  it  was  ''just  and  proper"  for  the  court, 
upon  decreeing  a  divorce  to  appellant  on  account  of  the 
wrongs  of  appellee,  to  bid  her  depart  from  the  forum  of 
justice  with  the  "small  amount  in  controversy  as  the  sum 
total  to  be  allowed  in  her  favor.  In  this,  and  also  in 
refusing  to  allow  the  reasonable  expenses  in  question,  we 
are  of  the  opinion  that  the  learned  judge  presiding  at  the 
trial  did  not  exercise  a  proper  judicial  discretion,  and, 
therefore,  erred. 

As  this  court,  in  the  exercise  of  appellate  jurisdiction, 
has  the  power  to  so  mould  its  judgments  and  mandates 
as  to  secure  the  proper  relief,  or  justice,  to  the  party  or 
parties  entitled  thereto,  we  should  much  prefer  to  exer- 
cise that  power  in  order  to  provide  a  way  by  which  this 
result  might  be  obtained  without  disturbing  that  part  of 
the  decree  divorcing  the  parties.  But,  as  the  value  of 
the  property  owned  by  appellee  may  have  changed  since 
the  judgment  was  originally  rendered,  and  likewise  the 
circumstances  and  conditions  of  both  parties,  it  will  be 
proper  and  right,  and  better,  perhaps,  we  think,  sub- 
serve the  ends  of  justice  for  the  lower  court  to  hear  and 
consider  the  entire  case  de  novo. 

It  is,  therefore,  ordered  that  the  judgment  be  reversed, 
and  that  the  court  grant  appellant's  motion  for  a  new 
trial  upon  all  issues,  and  for  further  proceedings  in  ae* 
cordance  with  this  opinion. 

Filed  Jane  IS,  1S95. 
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No.  17,632, 
GUENTHER   V,  ThE    StATE. 

Bill  of  Ezcbptionb. — Not  Shovon  to  Have  Been  Filed  in  Clerk's  Office. 
— OrimiwU  Law, — Where,  in  a  criminal  case,  there  is  no  statement 
in  the  record  or  transcript  that  the  bill  of  exceptions  was  ever  filed 
in  the  clerk's  office,  the  bill  is  not  properly  in  the  record. 

Same.— TYm^  for  Filing. —Judgment, — After  judgment  has  been  ren- 
dered time  can  not  be  allowed  in  which  to  file  a  bill  of  exceptions. 

SupBBMS  GouBT  FBACtiCE.^  Qtiestions  Depending  on  Evidence. — Evi- 
dence not  all  in  Becord.— When  the  bill  does  not  affirmatively  show 
that  it  contains  all  the  evidence  in  the  cause,  the  Supreme  Court 
will  not  pass  npon  questions  depending  npon  the  evidence. 

From  the  Randolph  Circuit  Court. 

W..C.  Walker,  W.  0.  Smith  and  F.  Garrett,  for  ap- 
pellant. 

W,  A.  Ketcham,  Attorney-General,  and  F.  E,  MatsoUy 
for  State. 

McOabs,  J. — ^The  appellant  was  found  guilty  by  the 
jury  on  a  trial  of  the  charge  of  rape,  in  the  circuit  court, 
his  punishment  being  fixed  at  confinement  in  the  State 
prison  for  one  year.  The  court  rendered  judgment  on 
the  verdict. 

The  only  proper  assignment  of  error  here  is  the  action 
of  the  trial  court  in  overruling  his  motion  for  a  new  trial. 
The  grounds  therefor  stated  in  such  motion  are  that  the 
circuit  court  erred  ( 1 )  in  overruling  his  motion  for  a 
continuance,  (2)  in  overruling  his  motion  for  a  change 
of  venue  from  the  county,  (3)  in  instructing  the  jury  as 
in  a  certain  specified  instruction. 

These  and  other  grounds  specified  in  the  motion  of  a 
similar  nature,  as  well  as  that  the  verdict  is  contrary  to 
law  and  the  evidence,  require  a  bill  of  exceptions  to  pre- 
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sent  them.  There  is  incorporated  in  the  transcript  what 
purports  to  be  a  bill  of  exceptions  incorporating  what 
purports  to  be  the  longhand  manuscript  of  the  evidence 
as  taken  by  the  official  shorthand  reporter  at  the  trial. 

But  there  is  no  statement  or  showing  anywhere  in  the 
record  or  in  the  transcript  of  the  clerk  that  such  bill  of 
exceptions  was  ever  filed  in  the  office  of  the  clerk  of  the 
trial  court. 

The  objection  is  made,  on  behalf  of  the  State  by  the  at- 
torney-general, to  the  consideration  or  decision  of  any  of 
the  questions  raised  by  the  motion  for  a  new  trial,  be- 
cause they  are  not  presented  to  us  for  our  consideration 
and  decision  for  want  of  a  bill  of  exceptions  in  the  rec- 
ord presenting  them.  Our  criminal  code  provides  that 
a  bill  of  exceptions  **must  be  signed  by  the  judge  and 
filed  by  the  clerk."  Burns  R.  S.  1894,  section  1916  (R. 
S.  1881,  section  1847). 

It  has  been  held,  and  correctly  so,  we  think,  by  this 
court  under  this  statute,  that  *'when  *  *  these  facts  are 
shown  by  the  record,  then,  and  not  before,  can  the  bill 
be  considered  here  as  constituting  a  part  of  the  record." 
Stewart  v.  State^  113  Ind.  505.  To  the  same  effect  is 
Henderson  v.  McAllister,  141  Ind.  436. 

In  the  former  case  it  was  there  held  that  the  statute  is 
mandatory  as  to  both  requirements. 

Besides,  the  motion  for  a  new  trial  was  overruled  on 
the  29th  day  of  April,  1895,  whereupon  the  judgment 
was  rendered  on  the  same  day.  After  the  judgment  was 
rendered  the  court  made  the  order  allowing  thirty  days 
to  file  the  bill  of  exceptions. 

The  trial  judge  certifies  that  he  signed  the  bill  of  ex- 
ceptions on  the  14th  day  of  May  following.  The  statute 
cited  provides  that  *'A11  bills  of  exceptions  in  a  criminal 
prosecution  must  be  made  out  and  presented  to  the  judge 
at  the  trial,  or  within  such  time  thereafter  as  the  judge 
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may  allow,  not  exceeding  sixty  days  from  the  time  judg- 
ment is  rendered;  and  they  must  be  signed  by  the  judge 
and  filed  by  the  clerk." 

It  has  been  held,  under  this  statute,  that  time  can  not 
be  allowed  in  which  to  file  a  bill  of  exceptions  after  the 
judgment  is  rendered.  Hunter  v.  State,  101  Ind.  406, 
and  cases  there  cited;  Hunter  v.  State,  102  Ind.  428; 
Bruce  v.  StaU,  141  Ind.  464. 

So  that,  if  even  we  should  treat  the  transcript  as  show- 
ing that  the  bill  of  exceptions  had  been  properly  filed  in 
the  clerk's  office,  it  was  not  made  and  presented  to  the 
judge  at  the  time  of  the  trial,  and  as  no  valid  order  was 
made  allowing  time  thereafter  for  so  presenting  and 
filing  the  same,  it  is  not  a  part  of  the  record  for  that 
reason.  Moreover,  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence  in  the  cause,  but  the 
judge  states,  over  his  signature,  ''that  it  contains  a  full, 
true,  complete  and  impartial  transcript  and  report  of  all 
the  evidence  of  said  witnesses,  to  wit:  John  Born, 
Karoline  Born  and  Jacob  Born."  This  is  far  from  a 
compliance  with  the  rule  long  established  that  the  bill 
of  exceptions  must  show  that  it  contains  all  the  evidence 
in  the  cause.  When  the  bill  fails  to  affirmatively  show 
that  it  contains  all  the  evidence  in  the  cause  this  court 
can  not  and  will  not  consider  and  pass  upon  questions 
which  are  based  upon  the  evidence.  Oarrison  v.  State, 
110  Ind.  145;  Beatty  v.  O'Connor,  106  Ind.  81;  Kleyla 
V.  State,  ex  rel.,  112  Ind.  146;  Central  Union  Tel.  Co.  v. 
State,  ex  rel,,  110  Ind.  203;  Baltimore,  etc.,  R.  R.  Co.y. 
Bamum,  79  Ind.  261;  American  Ins.  Co.  v.  Gallahan,  75 
Ind.  168;  Barley,  Admr,,  v.  Dunn,  Admr.,  85  Ind.  348; 
Bender,  Exr.,  v.  Wampler,  84  Ind.  172;  Fellenzer  v. 
VanValzah,  95  Ind.  128;  Tngel  v.  Scott,  86  Ind.  518; 
Ohio,  etc.,  R.  W.  Co.  v.  Nickless,  73  Ind.  382;  Henderson 
V.  McAllister,  supra. 
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There  is  in  the  transcript  what  purports  to  be  another 
bill  of  exceptions  containing  certain  instructions  given 
and  exception  thereto  and  certain  others  refused  and  ex- 
ception thereto^  also  certain  other  matter  containing  ex- 
ceptions to  other  rulings  and  signed  by  the  judge  on  the 
same  day.  But  there  is  nothing  to  show  that  it  was 
ever  filed  in  the  clerk's  office  or  that  time  was  allowed 
the  appellant  in  which  to  present  and  file  the  same. 
Neither  of  these  bills  of  exceptions,  therefore,  form  any 
part  of  the  record  of  the  cause  in  this  court,  and  their 
contents  can  not  be  considered  in  determining  the  ques- 
tions raised  by  the  motion  for  a  new  trial. 

That  leaves  the  record  without  anything  to  show  af- 
firmatively that  there  was  error,  and  the  presumption 
being  that  the  judgment  is  correct  until  the  contrary  is 
affirmatively  shown  by  the  record,  the  judgment  is  af- 
firmed. 

Monks,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  Jane  14, 1895. 


No.  17,176. 

Cakskaddon  V.  The  City  of  South  Bend. 

BsAL  "EeTATE.—ScUe.— Specific  Performanee.Seaolutian  of  Cammw 
Council  of  a  City  Directing  Mayor  to  Purchase. — A  resolution  by  a 
common  coancil  of  a  city  directing  the  mayor  to  purchase  certain 
real  estate,  upon  terms  stated,  the  offer  to  sell  being  by  parol,  can 
not  be  held  to  constitute  a  purchase,  and  the  owner  can  not  enforce 
specific  performance.  The  resolution  simply  directs  a  purchase  by 
the  mayor. 

Same.— OraZ  Acceptance  of  Terms  of  Besolution, — An  oral  acceptance  of 
the  terms  of  the  resolution  of  the  common  council  did  not  create  an 
enforceable  obligation. 
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QA.Uft,—Be8olHtion  of  Common  Council  Directing  Mayor  to  Purchtise, — 
Contract. — No  Mutuality. —  Void. — Such  proceeding,  if  intended  as  a 
contract  of  purchase,  would  be  void  for  want  of  mutuality. 

Samb. — Beformation  of  Besolution. — City  Council. — The  resolution  of 
the  common  council  not  having  the  qualities  of  a  contract,  it  can 
not  be  reformed  so  as  to  give  it  the  quality  and  force  of  a  contract. 

8ah^.— Contracts  Bequired  to  be  in  TrriA'»(/.— Contracts  required  to  be 
in  writing  must  be  wholly  in  writing  before  they  can  be  enforced. 

From  the  St.  Joseph  Circuit  Court. 

W.  A.  Funk,  A.  L.  Brick,  A.  C.  Harris  and  L.  A.  Cox, 
for  appellant. 

J.  O.  Orr,  A.  Anderson  and  W.  Ward,  for  appellee. 

Hackney,  J. — ^The  appellant,  in  two  paragraphs  of 
complaint,  sued  the  appellee  to  enforce  specific  perform- 
ance of  a  contract  for  the  purchase,  by  the  appellee  from 
the  appellant,  of  certain  real  estate.  The  circuit  court 
sustained  appellee's  demurrer  to  each  paragraph  of  com- 
plaint, and  that  ruling  is  here  urged  as  error. 

From  the  facts  pleaded  in  each  paragraph,  it  appears 
that  the  appellee  was  contemplating  the  purchase  of  a 
suitable  site  for  a  city  hall,  and  a  committee  of  the  com- 
mon council  had  in  view  and  under  consideration  sev- 
eral locations,  including  that  of  the  appellant.  On  the 
24th  day  of  April,  1893,  the  committee  divided  in  its 
choice  of  locations,  submitted  to  the  common  council  two 
reports,  one  expressing  a  preference  for  one  location  and 
the  other  expressing  a  preference  for  and  the  advantages 
of  the  location  of  the  appellant's  property,  at  the  price 
for  which  it  was  offered,  and  of  still  another  property  if 
the  council  should  desire  property  cheaper  than  that  of 
the  appellant. 

The  latter  report  was  adopted,  and  thereupon  a  mem- 
ber of  the  council  asked  the  appellant,  who  was  present 
at  the  meeting,  if  he  would  not  accept  a  stated  sum  for 
his  property,  being  $1,000  less  than  the  sum  at  which  it 
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had  been  offered,  to  which  appellant  answered  in  the 
affirmative.  The  following  resolution  was  then  adopted 
bv  the  council: 

"  Resolved ,  That  the  mayor  of  the  city  be  instructed  to 
purchase  the  property  known  in  the  proceedings  of  this 
council  as  the  Carskaddon  property,  for  the  sum  of  $20,- 
000,  said  purchase  to  be  made  subject  to  the  incum- 
brance thereon,  $4,000  to  be  paid  in  cash  and  the  bal- 
ance of  $5,000  to  b.ear  interest  at  six  per  cent,  to  run  for 
a  time  agreed  upon  by  said  mayor  and  Carskaddon." 

It  was  alleged  generally  that  the  proposition  contained 
in  the  resolution  was  accepted  by  the  appellant,  and  that 
it  was  the  intention  of  the  mover  of  said  resolution,  and 
of  the  council  in  adopting  it,  that  such  action  should 
complete  the  purchase  of  said  property,  and  that  the 
mayor  should  act  in  receiving  the  deed  and  in  executing 
the  notes  and  mortgage.  A  tender  of  a  deed  to  the 
mayor,  and  other  steps  by  the  appellant  in  compliance 
with  the  terms  of  the  resolution,  were  alleged.  In  one 
paragraph  reformation  of  the  resolution  was  sought,  by 
which  the  alleged  intention  of  the  appellee  should  be  es- 
tablished, and  thereupon  to  enforce  specific  performance. 

Elaborate  and  able  briefs  have  been  filed  by  counsel 
for  the  parties,  and  numerous  questions  have  been  fully 
presented,  but  we  are  of  the  opinion  that  the  judgment 
of  the  circuit  court  must  be  affirmed  upon  two  proposi- 
tions: 1.  The  resolution,  upon  its  face,  does  not  create 
an  obligation  on  the  part  of  the  appellee,  and,  2d,  it  can 
not  be  amended  by  parol. 

Upon  the  first  of  these  propositions  it  is  perfectly  plain 
that  the  resolution  and  the  proceedings  preceding  it  do 
no  more  than  express  the  preference  of  the  common 
council  for  the  appellant's  property,  and  instruct  the 
mayor  to  purchase  it. 

It  is  without  doubt  that,  as   a  contract,  the  action 
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taken  included  no  obligation  on  the  part  of  the  appel- 
lant, and  was  wholly  devoid  of  the  elements  of  mutual- 
ity. The  oral  declaration  of  the  appellant,  in  the  meet- 
ing of  the  common  council,  that  he  would  accept  $20,- 
000  for  his  property  was  not  enforceable  under  the 
statute  of  frauds.  R.  S.  1894,  section  6629  (R.  S.  1881, 
section  4904 ) .  Nor  did  his  oral  acceptance  of  the  terms 
of  the  resolution  create  an  enforceable  obligation  against 
him,  first,  for  the  reason  that  the  resolution  was  not, 
upon  its  faoe,  an  obligation  on  the  part  of  the  city  to 
make  the  purchase,  and,  second,  because  the  oral  accept- 
ance was  as  much  in  violation  of  the  requirement  of 
said  statute,  that  such  contracts  should  be  in^writing, 
as  was  bis  oral  offer  of  the  property  at  the  sum  stated. 
The  resolution  but  directs  a  purchase,  upon  terms  stated, 
and  by  no  possible  construction  can  be  held  to  consti- 
tute a  purchase.  Nor  can  it  be  said  that  the  resolution 
together  with  the  oral  acceptance  constitute  a  contract 
to  purchase.  It  is  short  of  a  contract  not  only  in  that 
its  terms  create  no  obligation  on  the  part  of  the  appel- 
lee, but  it  is  a  familiar  rule  that  where  contracts  are  re- 
quired to  be  in  writing  they  must  be  wholly  written. 
This  rule  is  aptly  illustrated  in  the  case  of  the  Boards 
etc.,  V.  Shipley f  77  Ind.  553,  where  a  general  order  was 
entered  by  a  board  of  county  commissioners,  allowing  a 
bounty,  in  a  sum  stated,  to  each  volunteer  mustered 
into  the  service  of  the  United  States  under  a  given  call 
of  the  President,  and  which  order  was  accepted,  on  the 
part  of  Shipley,  by  his  enlistment  and  mustering  into 
the  service  in  accordance  with  the  terms  of  the  order. 
In  a  suit  for  the  bounty  it  was  held  that  the  contract 
having  been  but  partly  written,  and  depending  in  part 
upon  parol  evidence  should  be  regarded  as  an  oral,  and 
not  as  a  written  contract,  and  that  the  six  years,  and  not 
the  twenty  years  limitation  applied.    This  rule  has  been 
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recognised  and  applied  in  many  other  cases  in  this 
State.  Overshiner  v.  Jones,  66  Ind.  452;  Pulse  v.  MUleVy 
81  Ind.  190;  Weaver  v.  Shipley,  127  Ind.  526;  Board, 
etc.,  V.  Cincinnati,  etc,  Co,,  128  Ind.  240;  Gordon  v. 
Gordon,  96  Ind.  134;  Board,  etc,,  v.  Miller,  87  Ind. 
257;  High  v.  Board,  etc,,  92  Ind.  580. 

In  the  Board,  etc.,v,  Shipley,  supra,  are  cited  a  number 
of  cases  holding  that  resolutions  much  stronger  than  the 
present,  in  the  creation  of  an  obligation  on  the  part  of 
the  resolving  party,  can  not  be  held  to  enrbody  a  con- 
tract. If  the  resolution  did  not  constitute  a  contract, 
and  if  the  resolution  with  an  oral  acceptance  did  not 
constitute  a  contract  in  writing,  within  the  requirement 
of  the  statute  of  frauds,  it  remains  only  to  inquire 
whether  the  resolution  can  be  amended  by  parol  to  ex- 
press the  alleged  intention  of  the  appellee,  that  is  to 
say,  the  intention  to  complete  a  purchase  by  said  resolu- 
tion. 

It  is  not  necessary,  to  our  conclusion,  that  we  should 
determine  the  effect  of  the  resolution  if  it  had  fully  ex- 
pressed the  alleged  intention  of  the  appellee,  but  it  may 
well  be  suggested  as  doubtful  if  a  complete  purchase  by 
ex  parte  resolution  is  possible.  But  that  reformation  of 
the  resolution  is  not  possible  we  have  no  doubt.  As 
written  it  was  not  a  contract,  and  it  was  desired,  by  the 
reformation,  to  give  it  the  quality  and  force  of  a  con- 
tract. 

This  would  be  no  less  than  creating  by  parol  a  con- 
tract which  the  law  requires  shall  be  in  writing.  That 
this  can  not  be  done  has  often  been  decided  by  this  court. 
Norris  v.  Blair,  Admr.,  39  Ind.  90;  Baldwin  v.  Kerlin,  46 
Ind.  426;  Ridgway  v.  Ingram,  50  Ind.  145;  Lee  v.  HiJUs, 
66  Ind.  474;  Pulse  v.  Miller,  supra;  Wilstach  v.  Heyd, 
122  Ind.  574. 

In  Lee  v.  Hills,  supra,  it  was  said:     **In  the  case  at 
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bar  it  is  claimed  by  the  appellants  that  the  memorandum 
on  which  they  rely  *  did  not  contain  all  that  be- 
longed essentially  to  the  alleged  contract  between  them 
and  the  appellees,  in  this,  that  it  did  not  show  that  the 
appellees  had  sold  the  appellants  the  goods  mentioned 
in  said  memorandum.  It  is  further  claimed  that  the 
omission  of  the  fact  of  sale  from  the  memorandum  was 
the  result  of  mistake;  but  it  is  immaterial  how  the  omis- 
sion occurred,  as  it  is  very  clear  that,  under  the  law, 
parol  evidence  could  not  be  received  to  supply  the  omit- 
ted fact  in  the  memorandum/' 

There  having  been  no  contract,  and  being  powerless 
to  create  one  by  parol,  the  ruling  of  the  circuit  court 
was  right. 

The  judgment,  therefore,  is  affirmed. 

Howard,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Feb.  6, 1895. 

On  Petition  for  a  Behearinq. 

Hackney,  J. — One  insistence  of  appellant's  learned 
counsel  is  that  with  reference  to  a  memorandum,  made 
for  compliance  with  the  statute  of  frauds,  the  rule  as  to 
ordinary  contracts,  requiring  mutuality  of  obligation, 
does  not  obtain.  Another  is  that  we  were  in  error  in 
holding  that  such  memorandum  could  not  be  amended, 
by  parol,  to  express  the  intention  of  the  parties.  As  to 
the  first  of  these  propositions  it  may  be  said  that  it  is 
probably  too  much  to  say  that  such  a  memorandum  may 
not  be  unilateral  or  that  a  suit  can  not  be  maintained  to 
enforce  performance  of  a  written  promise  orally  accepted 
and  that  acceptance  given  renewal  by  the  suit.  How- 
ever, that  conclusion  does  not  render  it  necessary  to  re- 
verse the  ruling  of  the  lower  court,  since  it  must  be  true 
in  every  instance  that  the  mistake  which  may  be  cor- 
rected  in  equity  must  be  mutual.     Here  there  is  no  mu- 
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tuality  in  the  alleged  mistake.  The  mistake  alleged, 
and  the  only  possible  mistake,  was  that  the  intention  of 
the  mover  of  the  resolution  was  to  express  a  completed 
purchase  instead  of  a  direction  to  purchase,  and  not  a 
mistake  of  the  common  council.  But  the  rule  held 
in  Baldiuin  v.  Kerlin,  supra,  is  that  '4t  is  not  sufficient 
that  one  of  the  parties  should  have  been  mistaken." 

This  rule  would  seem  to  deny  the  right  to  reform,  as 
against  the  party  making  it,  a  memorandum  merely 
unilateral.  How  the  two  parties  to  an  oral  agreement, 
of  which  the  memorandum  is  but  the  evidence,  could,  by 
mutual  mistake,  omit  from  a  memorandum  by  but  one 
of  such  parties,  an  essential  element  thereof,  would  not 
appear  possible.  The  present  memorandum  not  only 
omits  the  statement  of  a  completed  purchase,  but  to 
make  it  do  so  would  flatly  contradict  the  expressed  in* 
tention  of  the  council  to  direct  a  purchase. 

While,  perhaps,  it  is  going  too  far  to  say  that  no  con- 
tract of  sale  or  for  the  sale  of  real  estate  inter  partes  may 
be  reformed  to  express  the  intention  of  the  parties,  we 
think  it  clear  that  equity  will  not  insert  in  a  unilateral 
memorandum,  not  embodying  the  intention  to  buy  or  to 
sell,  that  very  essential  feature,  the  omission  of  which 
left  the  memorandum  as  so  much  waste  paper.  The 
case  of  Lee  v.  Hills,  supra,  in  principle  so  decides. 

A  like  case  is  that  of  Banks  v.  Harris  Mfg.  Co.,  20 
Fed.  Rep.  667. 

In  Reed  on  the  Statute  of  Frauds,  section  487,  volume 
2,  is  stated  even  a  much  broader  doctrine:  "The  weigh1> 
of  authority,  in  spite  of  or  consistently  with  what  has 
already  been  said,  is  probably  .that  the  omission  of  a 
term  from  a  writing,  though  done  by  fraud  or  mistake, 
will  not,  without  more,  allow  oral  proof  of  the  contract, 
unless  there  be  an  estoppel  arising  from  a  change  in  his 
situation  made  by  the  party  setting  up  the  oral  contract. 
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and  it  has  been  held  that  mistake  in  the  substance  of  a 
written  contract  will  not  be  corrected  on  oral  evidence/' 
and  further:  ''The  principles  which  are  to  determine 
this  question  are  tested  best  by  the  consideration  of  the 
point  as  to  whether  or  not  the  rule  of  admission  of  oral 
proof  on  the  ground  of  fraud  or  mistake  is  merely  a 
weapon  of  defense,  or  whether  chancery,  upon  oral  proof, 
will  correct  the  mistake  or  fraud,  and  decree  the  contract 
as  reformed.  Much  of  the  contradiction  which  is  to  be 
found  in  the  decisions  may  be  reconciled  by  observing 
this  distinction;  and  of  those  which  still  conflict  many 
will  be  those  in  which'  the  oral  evidence  was  admitted 
because  there  was  estoppel  or  part  performance.  As  a 
general  rule  it  may  be  said  that  oral  evidence  of  fraud 
or  mistake  will  not  be  admitted  on  behalf  of  a  plaintiff 
seeking  specific  enforcement  of  the  contract  as  estab- 
lished by  the  oral  evidence.'' 

It  is  said,  in  Wood  Frauds,  section  345,  p.  657:  "The 
object  of  the  statute,  in  requiring  a  note  or  memorandum 
in  writing  to  be  made,  is  to  prevent  disputes  as  to  what 
ihe  parties  had  agreed  to  and  intended,  and,  therefore, 
the  memorandum  or  note  supersedes  the  prior  parol 
agreement,  and  excludes  all  proof  as  to  what  was  said  by 
the  parties,  or  even  to  show  a  mistake  in  the  writing 
itself." 

We  need  not  accept  the  broad  doctrines  announced  by 
these  authors.  It  is  enough  when  we  hold  that  there 
may  be  no  reformation  when  it  would  result  in  a  con- 
tradiction of  the  memorandum  and  would  introduce  an 
element  not  agreed  upon  by  the  parties  and  not  omitted 
by  the  mistake  of  the  party  sought  to  be  charged  or  by 
the  mutual  mistake  of  such  party  and  the  party  who 
would  enforce  the  memorandumi  if  reformed. 

The  petition  is  overruled. 

Filed  Jane  14,  1895. 
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Highway. — Street. — ObBtmction  of  Easement  of  Access  to  Property.— 
Damages. ^Becovery, — ^The  obetruction  of  the  easement  of  accesB 
need  not  always  be  upon  the  immediate  front  of  the  lot,  the  owner 
of  which  is  affected,  but  if  the  obstruction,  though  remote,  render 
access  to  such  lot  impossible,  or  impairs  it  in  a  substantial  manner 
at  the  point  where  it  abuts  upon  the  street,  the  property-right  of 
the  lot  owner  is  invaded,  and  he  may  recover. 

Sams. — Becovery  Limited  to  Injury  Different  in  Kind. — Recovery  in  snch 
case  is  limited  to  injury  different  in  kind,  and  not  simply  in  degree, 
from  that  suffered  by  the  community  in  general. 

Same. — Injury  in  Common  tffith  Community  in  General. — Bemote  Ob- 
struction.— Inconvenience  of  Access. — Where  a  lot  does  not  abut  upon 
the  street  obstructed,  and  the  owner  is  only  affected  by  an  incon- 
venience in  traveling  to  and  from  his  premises,  the  inconvenience 
is  one  suffered  alike  by  all  the  community,  and  no  recovery  there- 
for can  be  had. 

Same. — Damnum  Absque  Injuria. — Bemote  Obstruction  of  Street. — In- 
convenience.— Easements  of  access,  of  light  and  of  air  are  all  confined 
to  the  street  in  front  of  the  lot,  and  if  a  remote  obstruction  does  not 
affect  these,  there  is  no  legal  injury,  or  tort,  even  though  the  access 
be  rendered  more  inconvenient  or  a  more  circuitous  route  of  access  is 
necessitated. 

Same. — Obstruction  of  Street. — Bight  ofBecovery. — Question  of  Law ,  of 
Fact. — Degree  of  Injury. — As  to  whether  one  whose  access  to  his 
property  has  not  been  cut  off  by  vacation  of  a  part  of  a  street  may 
recover,  is  a  question  of  law.  However,  the  degree  of  injury  ia  a 
question  of  fact. 

Concurring  opinion  by  Howard,  J. 
McCabe,  J.,  dissents  in  part. 

Prom  the  Marion  Circuit  Court. 

S.  C,  Claypool,  W.  A.  Ketcham,  J.  S.  Dv.ncan^  C  W. 
Smith,  A.  SeidcTisticker  and  /.  W.  Claypool,  for  appellants. 
F.  Winter,  A.  Baker  and  E.  Daniels,  for  appellee. 

Hackney,  J. — Formerly  the  appellees'  station  for  the 
reception  and  discharge  of  passengers  for  all  of  the  rail- 
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ways  entering  the  city  of  Indianapolis  was  bounded  on 
the  north  by  Louisiana  street,  on  the  east  by  Meridian 
street,  on  the  south  by  McNabb  street  and  on  the  west 
by  Illinois  street.  McNabb  street  extended  but  to  the. 
intersections  of  Meridian  and  Illinois  streets.  One  square 
south  of  McNabb  street,  and  parallel  with  that  street, 
was  and  is  South  street,  extending  east  and  west  and 
connecting  with  numerous  streets  of  said  city,  running 
north  and  south.  Between  McNabb  and  South  streets, 
about  midway,  and  on  the  west  side  of  Illinois  street, 
were,  and  ever  since  have  been,  the  lots  of  appellants, 
upon  which  was  erected  and  maintained  a  public  hotel. 
At  that  time  Illinois  street  extended  for  miles  north  and 
south  from  appellants'  property,  which  abutted  upon  it, 
and  was  free  to  public  travel  upon  its  surface,  excepting 
as  the  appellee's  railway  tracks  crossed  the  same.  Be- 
neath the  surface  of  said  Illinois  street,  and  under  said 
railway  tracks,  had  been  constructed  and  used  a  tunnel 
for  public  travel  between  Georgia  street  (the  second 
street  north  of  said  station)  and  said  South  street. 

These  conditions,  existing  in  June,  1886,  the  common 
council  of  said  city  vacated  that  part  of  Illinois  street 
beginning  fifty  feet  south  of  the  north  line  of  Louisiana 
street  ( the  first  street  north  of  said  station )  and  extend- 
ing south  for  the  distance  of  210  feet,  and  also  vacated  a 
portion  of  McNabb  street;  that  is  to  say,  a  strip  thirty- 
five  feet  in  width  off  the  north  side  of  said  street.  Soon 
after  so  vacating  said  streets  the  appellee  tore  down  its 
station  house  and  built  anew,  extending  its  car  sheds  and 
buildings  over  that  part  of  Illinois  street  so  vacated  and 
enclosing  that  part  of  said  street,  and  guarding  the  for- 
mer north  line  of  McNabb  street  with  iron  fences,  and 
along  the  vacated  portion  of  McNabb  street,  to  within 
one  foot  of  the  center  of  said  street,  it  constructed  a  grade 
above  t^e  old  grade  of  the  street  and  placed  thereon  two 
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railway  tracks.  The  north  line  of  the  appellants'  prop- 
erty is  ninety-six  feet  south  of  any  of  the  obstructions  as 
added  to  Illinois  street,  and  the  south  line  thereof  is  156 
feet  from  any  of  such  obstructions. 

The  walls  guarding  the  southern  entrance  to  said  tun- 
nel occupy  such  part  of  Illinois  street  that  on  the  west 
thereof  there  is  a  street  bed  of  nineteen  feet  to  the  side- 
walk curb,  on  the  east  there  is  a  street  bed  of  nineteen 
feet  to  the  sidewalk  curb,  and  on  the  north  there  is  a 
street  bed  of  twenty-three  feet  between  the  coping  and 
the  center  line  of  McNabb  street,  thus  leaving  a  passage 
way  around  the  sides  and  ends  of  said  tunnel.  Since  so 
closing  Illinois  street,  the  premises  of  appellants  can  be 
reached  from  the  southern  part  of  the  city  by  the  same 
streets  and  courses  that  formerly  existed,  and  from  the 
northern  part  of  the  city  by  the  ways  which  existed  for- 
merly, excepting  by  the  surface  of  Illinois  street  over 
said  distance  of  210  feet  so  vacated,  and  excepting  that 
part  of  McNabb  street  so  vacated.  The  appellants' prop- 
erty, and  the  block  in  which  it  is  situated,  are  accessible 
from  points  on  Illinois  street  north  of  the  union  station 
through  said  tunnel,  or  by  cross  streets  to  Meridian 
street,  thence  south  on  Meridian  street  to  McNabb  street, 
or  South  street,  and  thence  west  to  Illinois  street  south 
of  the  vacated  portion  thereof.  The  changes  occasioned 
by  vacating  the  streets  named  have  required  persons  who 
might  desire  to  reach  the  property  of  the  appellants  from 
north  Illinois  street,  or  in  passing  from  said  property  to 
north  Illinois  street,  to  travel  the  more  inconvenient 
route  through  the  tunnel,  or  the  more  circuitous  route 
by  the  way  of  Meridian  and  McNabb  or  South  streets, 
and  in  traveling  McNabb  street  to  be  limited  to  the  south 
sidewalk  or  to  the  street  bed  narrowed  to  twenty-five  feet. 

The  appellants,  making  these  altered  conditions  the 
basis  of  their  claim  for  damages,  sued  the  appellee  in  the 
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circuit  court  and  alleged  a  depreciation  of  the  value  of 
their  property  and  property  rights  in  the  sum  of  $30,000, 
and  that  in  the  proceedings  for  said  vacation  no  damages 
had  been  assessed  or  tendered. 

The  lower  court  sustained  a  demurrer  to  the  several 
paragraphs  of  complaint,  and  that  ruling  is  here  assigned 
as  error. 

Under  the  Bill  of  Rights,  in  the  constitution  of  Indi- 
ana (R.  S.  1881,  section  57;  R.  S.  1894,  section  57), 
which  guarantees  that  * 'every  man,  for  injury  done  him 
in  his  *  *  property  *  *  shall  have  remedy  by  due 
course  of  law,"  and  under  the  common  law  the  appel- 
lants insist  upon  a  right  of  recovery.  Though  the  ob- 
structions complained  of  are  remote  from  the  lines  of 
their  property,  and  do  not  encroach  upon  the  street  im- 
mediately in  front  of  their  property,  and  while  they  have 
ways  of  ingress  and  egress  to  and  from  their  building 
and  lots  to  and  from  the  same  directions  formerly  exist- 
ing, it  is  contended  that  the  appellants,  by  virtue  of  their 
ownership  of  said  property,  have  a  property  right  in  the 
streets  at  the  points  of  obstruction;  that  the  right  to  use 
the  streets  for  access  to  their  building  and  lots  is  a  prop- 
erty right  not  confined  to  the  immediate  front  of  their 
lots  and  not  dependent  upon  an  ownership  of  the  fee  in 
the  street  in  front  of  or  remote  from  their  lots,  and  that 
any  destruction  or  impairment  of  that  right  is  an  injury 
for  which  they  have  a  remedy. 

The  appellee  concedes  that  under  said  constitutional 
guaranty,  and  under  the  common  law,  even  in  the  ab- 
sence of  that  guaranty,  there  is  a  remedy  for  an  injury 
to  one's  property.  It  is  conceded  also  that  the  appel- 
lants held,  in  addition  to  their  property  in  the  soil  of 
their  lots,  a  property  right  in  the  street,  that  is  to  say 
the  appendant  right  of  access,  or  easement  of  access,  in 
front  of  their  lots,  but  it  is  maintained  that  under  the 
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facts  in  this  case  no  legal  injury  exists,  no  property  right 
of  the  appellants  has  been  invaded,  and  if  any  injury 
has  been  suffered  it  is  damnum  absque  injuria. 

At  least  two  cases  in  this  State  have  defined  the  extent 
of  that  appendant  property  right  of  access. 

In  Haynea  v.  Thomas^  7  Ind.  38,  it  is  said:  ''These 
decisions  establish  the  principle,  that  besides  the  right 
of  way  which  the  public  has  of  passage  over  a  street,  in 
a  town  or  city,  there  is  a  private  right  which  passes  to 
the  purchaser  of  a  lot  upon  the  street,  and  as  appurtenant 
to  it,  which  he  holds  by  implied  covenant  that  the  street 
in  front  of  hia  lot  shall  forever  be  kept  open  to  its  full 
width/' 

In  the  case  of  Tate  v.  OhiOf  etc.,  R.  R.  Co.,  7  Ind.  479, 
the  court  quotes  the  above  passage  from  the  case  of  Haynea 
V.  Thomas,  aupra,  and  says,  in  application  of  the  prin- 
ciple to  the  facts  of  the  case  that  'Hhe  person,  ^whether 
natural  or  artificial,  causing  the  obstruction,  is  liable  to 
the  owners  of  the  adjoining  lots  for  the  injury.  It  is 
thus  carefully  limited  to  those  owning  lots  fronting  on 
the  atreet  at  the  point  of  obstruction.  That  is  the  case 
made  in  the  record.  Such  ownera  only  aeem  to  auatain 
special  injury. ^^ 

These  cases,  and  probably  others  in  this  State,  hold 
that  this  property  right  can  not  be  taken  or  obstructed, 
even  with  legislative  sanction.  We  think  we  may  safely 
assert,  however,  that  the  obstruction  of  the  easement 
of  access  need  not  always  be  upon  the  immediate  front 
of  the  lot,  whose  owner  is  affected,  but  that  if  the  ob- 
struction, though  remote,  renders  access  to  such  lot  im- 
possible, or  impairs  it  in  a  substantial  manner  at  the 
point  where  it  abuts  upon  the  street,  the  property-right 
of  the  lot  owner  is  invaded,  and  he  may  recover.  To 
illustrate  this  proposition,  if  a  street  were  fully  obstructed 
on  either  side  of  one's  lot,  so  that  the  lines  of  the  lot 
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could  not  be  reached,  access  would  be  denied  to  the  lot 
owner,  though  the  street  in  front  of  his  lot  had  upon  it 
no  obstructions.  The  property  rights  of  the  lot  owner, 
as  against  the  public,  are  coterminous  with  the  lines  of 
his  lot,  but  that  property  right  may  be  obstructed  and  its 
uses  defeated  by  cutting  off  ingress  and  egress  to  and 
from  such  lines  from  points  *upon  the  street  beyond  such 
lines«  In  such  case  there  should  be  and  is  a  remedy. 
This  conclusion  is  held  in  the  case  of  Pennsylvania  Co. 
V.  Stanley,  10  Ind.  App.  421,  where  the  remote  ob- 
struction of  an  alley  created  a  evi'de-sac,  which  it  was 
necessary  to  enter  to  gain  access  to  the  plaintiffs'  abut- 
ting lot,  but  from  which  there  was  no  exit.  The  holding 
of  the  case  cited  finds  support  from  the  rule,  as  to  the 
character  of  interest  of  the  lot  owner  in  the  street,  as 
stated  in  Indiana,  etc.,  R.  W.  Co.  v.  Eberle,  110  Ind.  542, 
and  see  Buhl  v.  Fort,  etc,,  Co.,  98  Mich.  596  (608). 
City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200,  is  cited 
by  appellants  as  enlarging  the  property  rights  of  a  lot 
owner  in  the  street  beyond  that  stated  by  us  and  as 
carrying  it  throughout  the  length  of  the  street.  In  that 
case  it  was  held  that  one  who  dedicates  a  street,  as  part 
of  an  addition  to  a  city,  and  sells  a  lot  with  reference  to 
such  street,  his  grantee  takes,  by  implied  grant,  such  an 
interest  in  the  street  so  dedicated  as  that  said  grantor 
could  not  vacate  the  street  and  thereby  defeat  that  im- 
plied grant.  No  question  is  there  made  as  to  the  rights 
of  the  public  in  such  street  nor  as  to  municipal  con- 
trol as  against  such  grantee.  The  importance  of  a  dis- 
tinction between  the  two  cases  is  manifest  when  we 
suggest  that  the  appellants  could  not  be  reasonably  held 
to  possess  property  rights  in  Illinois  street  three  miles 
north  of  the  union  station,  the  obstruction  of  which 
would  entitle  them  to  damages,  nor  could  it  be  said  that 
Vol.  141—39 
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they  might  defeat,  at  that  distant  point,  the  constraction 
of  a  viaduct,  a  tunnel  or  an  elevated  railway,  as  an  im- 
pairment of  their  easement. 

There  is,  however,  this  limitation  upon  every  right  of 
action  of  this  class,  that  the  plaintiff  mast  suffer  an  in- 
jury different  in  kind,  and  not  simply  in  degree,  from 
that  suffered  by  the  community  in  general.  Decker  v. 
Evansville,  etc,,  R.  W.  Co.,  183  Ind.  493;  Fossion  v. 
Landry,  128  Ind.  136;  Indiana,  etc,,  R.  W,Co.  v.  Eberle, 
110  Ind.  542;  Terre  HatUe,  etc,,  R,  R,  Co.  v.  Bissell,  108 
Ind.  113;  Sohn  v.  Gambem,  106  Ind.  302;  Dwenger  v. 
Chicago,  etc.,  R.  W.  Co,,  98  Ind.  153;  Pennsylvania  Co. 
v.  Staniey,  supra. 

This  rule,  with  a  definition  of  the  phrase,  '^community 
in  general,"  was  recently  stated  by  this  court  in  the  case 
of  Decker  V,  Evansville,  etc,,  ft,  W.  Co,,  supra,  as  follows: 
** Whether  a  lot  owner  abutting  upon  a  street  may  main- 
tain a  common  law  action,  where  a  structure  in  the 
street  imposes  no  new  burden  on  the  soil  owned  by  him, 
depends  upon  whether  or  not  the  occupation  of  the  street 
with  such  structure  results  in  damage  to  his  property 
peculiar  and  different  in  kind  from  that  which  is  suf- 
fered by  the  community  in  general.  *  *  *  T^e  com- 
munity in  general  does  not  mean  those  who  use  the 
street,  and  yet  reside  at  such  a  distance  from  the  rafl- 
road,  if  snoh  be  the  obstruction  of  which^  complaint  is 
made,  as  to  suffer  none  of  the  annoyHnces  incident  to  its 
oonstniction  and  operation,  but  rt  means  those  who 
reside  in  the  immediate  vicinity  of  the  railroad,  and  are 
subject  to  the  inconveniences  incident  to  such  a  structure. 
The  location  and  operation  of  a  railroad  upon  a  public 
highway  may  occasion  incidental  inconvenience  to  an 
abutting  landowner,  but  until  it  cats  off  or  materially 
interrupts  his  means  of  access  to  his  property  or  imposes 
some  additional  burden  on  his  soil,  his  injury  is  the 
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same  in  kind  as  the  community  in  general.  Injuries 
which  result  from  the  careful  construotion  and  operation 
of  a  nailroad  on  the  land  of  another  are  common  to  all 
those  whose  lands  are  in  close  proximity  to  such  road, 
and  for  such  injuries  there  can  be  no  recovery  in  the  ab- 
sence of  BM  statute  entitling  the  owner  to  maintain  such 
action.  Grand  Rapids,  etc,  R.  Co.  v.  Heisel,  38  Mich.  62; 
Gity  of  Chicago  v.  Union  BvMmg  Asso.,  102  111.  879; 
Rigney  v.  City  of  Chicago,  102  111.  64;  Indiavui,  etc.,  R. 
W.  Co,  V.  Eberle,  supra.'* 

The  same  statement  of  the  rule  and  the  same  defini- 
tion were  given,  by  the  late  Judge  Mitchbll,  of  this 
court,  in  Indiana,  etc.,  R.  W.  Co.  v.  Eberle,  supra. 

The  reason  of  the  rule  was  stated  in  Fossion  v.  Landry, 
supra,  by  a  quotation  from  Blackstone's  Commentaries, 
book  3,  page  219,  to  the  effect  that  only  private  ways 
have  private  remedies,  while  public  ways  are  the  sub- 
jects of  indictment  only,  and  that  special  injury  not  suf- 
fered in  common  with  the  public  must  appear  before 
private  remedy  may  be  employed. 

The  inquiry  arises,  upon  the  facts  and  tho  rules  of 
law  as  stated,  did  the  appellants  sustain  an  injury  sub- 
stantially impairing  or  destroying  access  to  their  lots 
and  building,  from  the  remote  obstructions  of  Illinois 
and  McNabb  streets?  If  this  inquiry  were  confined  to 
McNabb  street,  and  if  the  property  of  the  appellants  were 
upon  the  south  side  of  that  street  the  decisions  in  this 
State  would  require  us  to  -answer  this  inquiry  in  the 
negative.  Dwenger  v.  Chioago,  etc.,  R.  W.  Co.,  supra; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Bissell,  supra;  Indiana, 
€fe.,  R.  W.  Co.  v.  £%€r2e,  ^wp^ra;  Decker  y.  Einmsville, 
etc.,  IL  W.  Oo.,  9upra. 

In  IbiB  Bbeorie  ^ease  the  facts  were  as  above  supposed, 
and,  sdt&r  a  full  ooasideration  of  the  question  and  of 
many  authorities,  it  was  held  that  in  the  locatton  and 
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proper  operation  of  a  railroad  upon  that  side  of  the  high- 
way remote  from  the  plaintiff's  lot,  there  was  no  material 
interruption  of  the  plaintiff's  means  of  access;  that  "his 
injury  and  damages,  while  different  in  degree,  are  the 
same  in  kind  as  are  those  of  the  community  at  large,'' 
and  it  is  said:  ''AH  that  is  found  is  that  the  obstruc- 
tion forces  the  travel  over  the  highway  nearer  his  lot, 
and  makes  access  thereto  more  difficult  and  inconven- 
ient. That,  however,  does  not  show  that  the  erection  of 
the  embankment  presents  any  substantial  interference 
with  his  right  of  access  over  the  highway  as  it  was  previ- 
ously enjoyed  and  used,  nor  does  it  show  any  inconven- 
ience of  a  kind  different  from  that  to  which  the  com- 
munity at  large  is  subjected.  The  highway  may  be  more 
difficult  and  inconvenient  of  passage  at  that  point  by  all 
who  use  it,  precisely  as  it  is  inconvenient  as  a  means  of 
access  to  the  plaintiff's  lot.  That  the  plaintiff,  on  ac- 
count of  the  proximity  of  his  residence,  and  because  he 
uses  the  highway  more  frequently,  may  suffer  inconven- 
ience greater  in  degree  than  others,  may  be  conceded. 
•  •  Mere  inconvenience  or  disadvantage,  so  long  as 
the  obstruction  complained  of  does  not  in  some  substan- 
tial degree  impair  or  deprive  the  plaintiff  of  the  usual 
and  ordinary  means  of  access  to  his  property,  can  not 
give  a  right  of  action.  Cummins  v.  City  of  Seymour y  79 
Ind.  491;  Pov)€ll  v.  Bunger,  91  Ind.  64;  Lansing  v.  SmUh, 
8  Cow.  146." 

In  Terre  Haute,  etc.,  R.  R,  Co.  v.  Biaaell,  supra^  a  case 
like  that  above  supposed  with  reference  to  McNabb  street, 
it  was  said: 

''In  the  absence  of  any  showing  that  the  tracks  of  the 
appellant's  railroad  were  located,  constructed  and  used 
on  and  over  that  part  of  First  street,  of  which  the  appel- 
lee claimed  to  be  the  owner  in  fee,  the  grievances,  whereof 
he  complained,  caused  or  occasioned  by  the  occupation 
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and  use  of  First  street  for  railroad  purposes,  were  such 
incidental  injuries  merely  as  he  sustained  in  common 
with  the  public,  and  not  different  in  degree  or  character 
from  those  sustained  by  the  public  generally.  For  such 
injuries  appellee  can  not  maintain  an  action  against  the 
appellant.  McCowan  v.  Whitesides,  31  Ind.  235;  Cum- 
mins V.  City  of  Seymour,  79  Ind.  491;  Matlock  v.  Haw- 
kins, 92  Ind.  225;  Dwenger  v.  Chicago,  etc.,  R.  W.  Co., 
98  Ind.  153.'* 

It  will  be  observed  that  in  the  cases  cited  the  rule  was 
extended  not  only  to  the  maintenance  of  an  obstruction 
but  also  to  the  not  unlawful  operation  of  a  railway,  while 
in  the  present  case  there  is  no  allegation  of  improper  op- 
eration of  the  railways,  and  the  rule  applies  to  the  ap- 
pellants with  additional  force  when  it  is  remembered 
that  their  lots  and  building  do  not  abut  upon  McNabb 
street,  and  they  are  only  affected  by  an  inconvenience  in 
traveling  to  and  from  their  premises,  an  inconvenience 
suffered  alike  by  all  of  the  community. 

By  the  cases  cited  the  rule  that  added  inconvenience 
from  such  obstructions  in  the  street,  upon  the  side  of  the 
center  line  of  the  street  remote  from  the  property  and 
not  upon  the  property  owner's  fee,  is  damnum  absque 
injuria,  has  become  so  firmly  settled  in  this  State  that 
only  legislative  action  can  disturb  it.  It  is,  therefore, 
unnecessary  to  inquire  as  to  the  rule  in  other  States  or 
in  England,  as  we  are  asked  to  do. 

The  rules  so  found,  in  the  absence  of  direct  authority 
upon  the  question,  would  lead  with  unerring  certainty  to 
a  decision  of  the  remaining  question,  namely,  the  effect 
of  the  obstruction  upon  Illinois  street.  The  easements 
of  access,  of  light  and  of  airfare  all  confined  to  the  street 
in  front  of  the  lot,  and  when  it  is  ascertained  that  a  re- 
mote obstruction  does  not  affect  these,  there  is  no  injury, 
in  a  legal  sense,  any  more  than  in  the  cases  above  stated 
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of  obstructioaa  in  front  ol  the  lot,  and  when  it  i&  estab* 
liahed  that  a  mere  inconvanienca  of  aecess,  or  a  more 
circuitous  route  of  accesa,  does  not  constitute  legal  in- 
jury, no  right  of  action  exists. 

But  we.  need  not  stop  with  the  appUcatioa  ol  our  owa 
cased  since  the  direct  queation  has  been  decided  against 
the  contention  of  the.  appellants  in  numer one  cases  from 
other  States,  involving  like  obstructions  and  like  injury, 
and  where  all  of  the  contentions  made  in  thitf.  caae  were 
denied.  BuU  v.  Fort  Sireet,  etc.,  d8  Mich.  596;  Stan- 
wood  T.  City,  of  Maiden,  157  Mass.  17;  McQee'a  Appeal^ 
114  Pa.  St.  470;  E(ui  St.  Louia  v.  O'Flynn^  119  111.  200; 
Parkei^  v.  Catholic  Buhop  of  Chicago,  34  N.  E.  Bep.  473; 
Glasgow  v.  City  of  St.  Loiuia,  107  Mo.  198;  Smiih  v.  CUy 
of  Bo9ton^  7  Gush.  254;  Whitsstt  v.  Uniovk  Depot,  eie.^.  Co,, 
10  GoL  243.;,  Houch  v.  Wachter,  34  Md.  265;  Polaek  v. 
Trustees,  etc.,  ^8  CaL  490;  Qerhaard  v.  Seehonk,  etc^,  15 
R.  I.  334;  Kings  County,  etc.,  Co.  v.  Stevens^  101  N.  T. 
411;  Coster  v.  Mayor,  etc.,  43  N.  Y.  399;  Barr  v.  OUgof 
Oshaloosa,  45  Iowa,  275;  Heller  v.  Atehison^  etc.,  £•  R. 
Col,  2&  Kan.  625. 

The  last  of  these  decisions  is  by  Mr.  Justice  Brewer, 
and  is  perfectly  clear  in  maintainingthe  proposition  that 
on^  whose  access  is  not  cut  o£E,  and  whose  property  rights, 
in  the  imm.ediate  front  of  bis  lot,  are  not  invaded,  and 
wha  suffers  only  from  the  loss  of  convenience  of  access, 
which  of  itself  may  turn  the  tide  of  travel  from  his  prem- 
ises^ occasions  loss  of  business  and  depreciation  in  value 
of  property,  sustains  damage  of  the  same  kind  but  in 
greater  degree  than  that  sustained  by  the  public  gener- 
ally. 

We  have  not  endeavored  to  collect  all  ol  the  eaaes 
holding  thia  view,  but  have  included,  as  will  be  observed, 
the  decisions  of  many  States.  We  concede  thaJ^the  hold* 
ing  of  some  of  the  courts  of  thia  country  are  not  in  h^^ 
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mony  with  this,  the  great  weight  of  authority,  and  it 
would  seem  that  the  English  rule,  urged  by  appellants' 
learned  counsel,  can  not  be  reconciled  with  the  current 
of  authority  in  this  country,  but  that  rule  has  met  with 
frequent'  criticisms  in  the  cases  we  have  cited,  and  is  in 
some  justified  under  acta  of  Padiame^nt. 

However,  we  are  constrained  to  hold,  with  the  bjost 
American  authority,  even  if  the  conflict  with  the  English 
rule  were  sharply  drawn  and  free  from  distinctions. 

Thero  is  in  this  country  a  line  of  holdings  which  ia 
sometimes  thought  to  conflict  with  what  we  have  said  ta 
be  the  current  of  authority,  namely,  those  cases  whiob 
include  the  holding  of  liability  for  obstructions  by  file* 
vated  railways.  These,  however,  should  be  distinguished 
as  not  haying  relation  to  access  but  to  the  easement  oi 
light  or  air  and  as  encroaching  upon  the  immediate  lot 
front. 

All  of  the  cases  we  have  cited,  to  the  question  new 
under  consideration,  involved  the  vacation  of  one  or 
more  of  several  avenues  of  access  and  left  other  avenues 
which  required  a  more  circuitous  course  in  reaching  the 
property  of  the  plaintiff.  In  several  of  the  cases,  pror 
visions  of  the  State  constitutions  and  statutes,  resenring 
damages  fot  the  taking  of  or  injury  to.  property,  were 
considered  as  not  allowing  damages  where  the  injury 
was  of  the  character  suffered  by  the  community  in  gen- 
eral.  In  s(»ne  of  the  cases  it  was  urged,  as  it  has  been 
in  this  case,  that,  if  instead  of  vacating  the  street  the. 
proceeding  had  been  to  establish  a  street,  the  appellants 
would  have  been  subject  to  assessment  for  benefits  there- 
from, and  for  that  reason  they  would  be  entitled  to 
damages.  It  was  held  not  to  affect  the  question.  Buhl 
V.  Fori  S^e^,  eie.,  supra;  Sktnwood  v.  City  of  Maiden, 
supra:  CityofEa»t  St.  Louis  v.  O^FlynUy  supra;  Keanx. 
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City  of  Elizabeth,  54  N.  J.  L.  462;  City  of  Chicago  v. 
Union  Building  Association,  102  111.  379. 

In  the  case  of  Kean  v .  City  of  Elizabeth,  supra,  it  was  said 
in  this  connection :  ' '  It  is  assumed  by  counsel  for  prosecu- 
trix,that  because  the  prosecutrix  was  assessed  for  a  benefit 
resulting  from  the  opening  of  this  street  peculiar  to  her- 
self, that  she  got  a  vested  right  in  the  continued  existence 
of  the  street,  of  which  she  could  not  be  stripped  without 
compensation.  But  this,  I  think,  is  more  plausible 
than  substantial.  While  the  right  she  got  may  have 
been  of  peculiar  benefit  to  her  property,  yet  it  was  a 
right  which  she  shared  with  the  public.  The  privilege 
of  using  the  street  was  shared  by  each  member  of  the 
community.  It  may  not  have  been  of  the  same  value  to 
each  member  of  the  community,  but  the  right  to  use  the 
street  was  in  each  citizen  the  same.  It  was  exclusively 
a  public  right,  put  under  the  control  of  the  representa- 
tives of  the  public.  It  was  subject  to  alteration  or  aboli- 
tion when  in  the  judgment  of  those  to  whom  the  public 
interests  were  confided  those  interests  demanded  such  ac- 
tion. The  assessment  of  benefits  is  presumed  to  be  based 
upon  the  recognized  power  of  the  State  and  its  agencies 
to  modify  or  destroy  the  improvement." 

It  has  been  suggested  by  counsel  for  the  appellant  that 
the  question,  as  to  whether  there  has  been  an  injury,  is 
one  for  the  jury  under  proper  instructions.  The  ques- 
tion has,  with  but  few  if  any  exceptions,  arisen  upon 
demurrer  to  the  petition,  as  it  does  in  this  case.  A 
statement  of  the  facts,  submitted  and  tested  by  the  rules 
of  pleading  and  principles  of  law,  which  otherwise  would 
be  given  as  charges  to  the  jury,  constitutes  the  case  and 
call  for  judicial  determination  as  a  question  of  law.  As 
to  whether  one  whose  access  was  not  cut  oS  by  the  va- 
cation of  a  part  of  a  street  may  recover  has  been  ex- 
pressly held  to  be  a  question  of  law.     City  of  East  St. 
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Lfnm  v.  O^FlynUj  9wpra;  Stanwood  v.  City  of  Maiden, 
supra. 

It  should  be  conceded,  of  course,  that  if  legal  injury 
is  pleaded,  the  degree  of  that  injury,  in  ascertaining  the 
amount  of  recovery,  may  be  submitted  to  the  jury,  but 
as  to  whether  a  legal  injury  is  pleaded,  is  a  question  of 
law  for  the  court. 

In  the  absence  of  authority  from  other  States,  there 
could  be  no  escape  from  the  conclusion  that  our  court 
has  gone  so  far  in  the  direction  we  have  shown  as  to 
deny  a  recovery  by  the  appellants.  They  have  ample 
means  of  access  to  their  property,  and  the  vacations  com- 
plained of  do  not  affect  the  access  to  their  lot  front,  but 
are  remote  from  it.  If  they  have  suffered  in  the  de- 
preciation of  the  value  of  their  property  by  the  incon- 
venience of  the  public  travel  to  reach  it  or  of  the  appel- 
lants to  reach  other  parts  of  the  city  that  inconvenience 
is  suffered  alike  by  all  who  may  desire  to  go  to  the  ap- 
pellants' property,  or  from  that  property  to  other  parts 
of  the  city.  It  is,  therefore,  an  injury  suffered  in  com- 
mon by  the  appellants  and  the  public  in  general,  though 
the  degree  of  appellants'  injury  may,  and  probably  is, 
the  greater. 

We  conclude  that  the  circuit  court  did  not  err  in  sus- 
taining the  appellee's  demurrer  to  the  complaint,  and  the 
judgment  is  affirmed. 

Filed  Dec.  21, 1894 ;  petition  for  a  rehearing  ovemiled  Jane  14, 18d5. 

Concurring  Opinion. 

Howard,  J. — I  am  of  opinion  that  the  owner  of  real 
estate  abutting  upon  a  street  or  highway  should  be  al- 
lowed such  damages  as  he  suffers  for  obstruction  to  the 
freedom  of  his  access  to  his  property,  whether  such  ob- 
etruction  is  located  immediately  in  front  of  his  premises 
or  not,  and  whether  he  is  the  owner  of  the  fee  in  the 
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street  or  not.  I  think,  noiwitfastancUng  tlM  decisiona  ta 
the  contrary,  that  such  property  owner  suffers  injury  by 
sock  obstraetion,  whidb  i»  different  m  kind,  a^iWoU  as 
in  degree,  from  that  which  is  suffered  by  the  giSAasal 
public.  There  can  be  no^ioubt,  howerer,  titkat  the  overr 
whelming  weight  of  afuthority,  at  leaat*  m  tbia  Sli^^  ia 
in  favor  of  confining  the  award  for  sueb  damages  ia 
those  who  are  deprived,  in  whole,  or  in  pari^  of  aeeess  to 
that  section  ol  the  highway  immediately  abutting  u|»a 
or  in  front  of  their  own  real  estate.  Whila,  theiefoc^ 
in  this  case,  it  is  not  a  matter  of  doubt  that  the  appel* 
lants  have  suffered  great  damages  oa  account  of  the  oh* 
struction  complained  of,  yet,  following  the  authocitie&t. 
their  damages  constitute  an  injury  which  must  ba borne 
without  compensation. 

FHied  Dee.  21,  ise4. 

DissENTiNQ  Opinion. 

McCabs,  J. — I  concur  in  the  opinion  as  to  McNabb 
street,  but  I  do  not  cozkcur-  as  to  the  obstruction  of  Illi- 
nois street. 

FUed  Dec.  21,  1S94. 
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French  v.  Thb  Statb,  kx  bell.  Harley. 

Ooii»riTo;TiONAL.  Law.— Board  to  Appoint  Prison  Directors,^ Ad  of 
ISQS.-^The  act  of  March  7th,  1895,  constitatiiig  the  Governor, 
Aaditor  of  State,  TVeasnrer  of  State,  Secretary  of  State  and  Attor- 
ney-General, a  board  for  the  selectioB  of  pnsea  (Hsectovs.iB  not  on- 
cenatiltational. 

Sahb. — Construction. — Article  15,  Section  1, — ** Manner," — ^The  word 
''manner."  as  used  in  article  15,  section  1,  of  the  State  coii8litatioii» 

',   means  the  person  or  functionary  to  make  the  appointment. 
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SAiOk^i^oard  to  Appoint  Prison  Directors, — Associating  Sxecutive  vxUh 
Administrative  Officers, — Not  only  is  there  no  expressed  inhibition 
against  the  association  of  the  Governor  with  administrative  State 
officere,  in  the  discharge  of  any  duty  not  invoIringpoweisaiLdpriv^ 
ilegee  delegated  h^.  the.  conatitntion  to  either  alone,  or  to  aoave 
other  department  of  the  government,  but  such  association  is  proper 
and  within  the  spirit  of  the  provisions  of  the  constitution :  ardcle  3; 
section  1;  article  5,  section  15;  articled,  seetion  Id. 

From  the  LaPorte  Circuit  Court. 

O.  V.  MeoMMs  and  J.  JR.  WUson,  for  appellant* 
W.  A.  Ketcham,  Attorney-General^  aad  if.  Moareiy  for 
appellee. 

Hackney,  J. — On  the  12th  day  of  March,  1895,  the 
Governor  appointed  and  commissioned  Henry  A.  Barn- 
hart,  Munford  D.  Yontz  and  Henry  A.  Root,  members 
of  the  board  of  prison,  directors  for  the  prison  north  of 
the  State  of  Indiani^.  After  taking  an  oath  of  office 
and  executing  bonds,  the  gentlem£u:i  named,  organized 
as  such  board,  and  on  the  19th  day  of  March,  1895, 
selected  and  appointed  appellant  to  the  position  of 
warden  of  said  prison.  The  appellant  qualified,  gave 
bond  aad  continued  in  the  possession  and  discharge  of 
the  duties  of  said  position,  he  having  served  in  said 
position  tha  two  years  immediately  preceding  said  ap- 
pointment. By  the  second  section  of  the  Act  of  the 
General  Assembly  of  March  7,  1895,  the  Governor, 
auditor,  treasurer,  secretary  of  State  and  attorney-gen- 
eral were  constituted  a  board  for  the  selection  of  prison 
directors.  That  board,  on  the  12th  day  of  March,  1895, 
appointed  Enos  H.  Nebeker,  Robert  S.  Foster  and  Henry 
Van  Voorst  aa  members  of  the  board  of  prison  directors 
for  said  northern  prison,  and,  after  qualifying  and 
giving  bonds  and  taking  an  oath  of  office,  they  organ- 
ized aa  the  board  of  prison  directors,  and,  on  the  19th 
day  of  March,  1895,  appointed  the  relator,  Charles  Har- 
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ley,  as  warden  for  said  prison.  The  relator  haying 
qualified  and  given  bond,  demanded  from  the  appellant 
the  position,  books  and  records  of  such  warden,  and  the 
appellant  having  refused  said  demand,  the  relator 
brought  this  suit  to  oust  the  appellant  from,  and  to 
establish  himself  in,  said  position. 

The  sufficiency  of  appellee's  petition,  and  the  suffi- 
ciency of  appellant's  answer,  to  which  the  lower  court 
sustained  the  appellee's  demurrer,  raise  the  question  for 
decision  in  this  court. 

The  constitutional  validity  of  said  section  2,  Acts 
1895,  p.  160,  is  challenged  by  the  appellant.  The  sec- 
tion is  as  follows: 

''Section  2.  The  said  boards  of  prison  directors  shall 
be  elected  by  the  Governor,  auditor,  treasurer,  secretary 
of  State  and  attorney-general,  who  are  hereby  consti- 
tuted a  board  for  the  purpose.  The  said  State  officers 
shall  meet  on  the  12th  day  of  March,  1895,  at  10  o'clock 
A.  M.  on  said  day,  in  the  office  of  the  auditor  of  State, 
and  proceed  to  select  and  appoint  the  members  of  the 
said  boards  of  prison  directors  for  each  of  said  prisons, 
and  every  four  years  thereafter  on  said  day  for  the  said 
purpose;  and  in  the  case  of  a  vacancy  happening  at  any 
time  on  either  of  said  boards  of  prison  directors  in- 
termediate between  the  the  said  quadriennial  elections, 
it  shall  be  the  duty  of  the  auditor  of  State  to  convene 
said  State  officers  in  his  office,  by  written  notice  served 
upon  each  of  said  officers,  fixing  a  time  for  such  meet- 
ing, at  which  meeting  the  said  State  officers  shall  fill 
any  vacancy,  in  accordance  with  the  provisions  of  this 
act.  A  majority  of  the  State  officers,  when  in  session 
for  said  purpose,  shall  constitute  a  quorum,  and  a  ma- 
jority of  the  quorum  shall  have  power  to  make  any  ap- 
pointment upon  the  said  boards  of  prison  directors." 

The  principal  contention  of  appellant's  learned  coun- 
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sel  is  that,  uuder  tlie  constitution,  section  1,  art.  5,  "The 
executive  powers  of  the  State"  are  ** vested  in"  the 
"governor";  that  appointment  to  office  is  an  executive 
function,  and  that  the  constitution  does  not,  expressly 
or  by  implication,  deny  the  exercise  of  this  function  to 
the  Governor.  If  this  power  was  so  lodged,  in  violation 
of  the  constitutional  authority  of  the  Governor,  it  is  in- 
sisted, and  follows,  of  necessity,  the  appointment  of  the 
directors,  and,  in  turn,  their  appointment  of  the  relator 
were  invalid .  The  constitutional  provisions  upon  which 
the  issue  rests,  in  addition  to  that  vesting  the  executive 
power  of  the  State  in  the  Governor,  are  as  follows:  "The 
powers  of  the  government  are  divided  into  three  separate 
departments,  the  legislative,  the  executive,  including 
the  administrative,  and  the  judicial,  and  no  person 
charged  with  official  duties  under  one  of  the  departments 
shall  exercise  any  of  the  functions  of  another,  except  as 
in  this  constitution  expressly  provided."  Section  1, 
article  3.  "All  officers  whose  appointments  are  not 
otherwise  provided  for  in  this  constitution  shall  be 
chosen  in  such  manner  as  now  is,  or  hereafter  may  be, 
prescribed  by  law."     Section  1,  article  15. 

In  ascertaining  the  intention  expressed  in  these  sec- 
tions it  will  be  necessary  to  examine  other  sections,  which 
will  be  set  forth  hereafter.  Our  first  inquiry  is  directed 
to  the  question,  was  it  intended  by  the  constitution  to 
confer  upon  the  Governor  all  appointing  power?  This 
inquiry  need  not  be  extended  to  the  appointment  of  lo- 
cal administrative  officers,  nor  to  judicial  officers,  nor  to 
the  mere  agencies  by  which  the  various  departments, 
legislative,  executive  and  judicial,  perform  their  separate 
duties  and  functions,  since  that  would  carry  our  investi- 
gations over  unnecessary  and  undisputed  grounds.  One 
method  of  answering  the  general  inquiry  is  to  ascertain 
if,  by  the  constitution,  it  was  intended  to  give  the  power 
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of  appointment,  in  any  instance,  to  the  legislative  branch 
of  the  Government. 

By  section  18,  article  5,  it  is  provided  that  ''When, 
during  the  recess  of  the  General  Assembly,  a  vacancy 
shall  happen  in  any  office,  the  appointment  to  which  is 
vested  in  the  General  Assembly/'  etc.,  clearly  implying 
that  there  was  some  office,  or  class  of  offices,  the  appoint- 
ment to  which  was  vested  in,  or  intended,  should  be 
made  by  the  General  Assembly. 

By  section  30,  article  4,  it  is  provided  that  ''No  sena- 
tor or  representative  shall,  during  the  term  for  which  he 
may  have  been  elected,  be  eligible  to  any  offioe,  the  elec- 
tion of  which  is  vested  m  the  General  Assembly.*'  If  the 
word  election  is  employed  synonomously  with  ^c^jpoint" 
TTient,  this  provision  implies,  with  equal  force,  tke  exist- 
ence of  power  in  the  General  Assembly  to  mak«  appoint- 
ments to  office.  If  we  conclude  that  the  italicized  words 
in  these  sections  were  put  into  the  constitution  without 
purpose  and  without  meaning  we  but  engage  in  making 
over  that  sacred  instrument,  and  we  condemn  its  f ramers 
for  creating  a  mere  medley  of  words.  This  we  couM  not 
do  if  we  would,  for  it  is  the  function  of  the  judiciary  to 
interpret,  to  expose  the  meaning  within  the  words  of  the 
constitution,  and  not  to  put  meaning  into  the  words,  nor 
to  eliminate  sentences,  phrases  or  words,  nor  to  add  to 
the  terms  written.  We  find  in  the  constitution  no  other 
provision  to  which  the  two  provisions  last  quoted  could 
have  been  directed,  excepting  that  found  in  section  1, 
article  15,  supra. 

Without  having  been  directed  to  some  other  provision 
supplying  the  offices  to  be  filled  by  the  General  Assem- 
bly, there  is  but  one  of  two  possible  contingencies  to  be  ac- 
cepted: the  constitution  is  framed  in  meaningless  and  «eon- 
fased  language,  or  the  words  of  section  16,  artick5,  ^suprUy 
"the  appointment  to  which  is  vested  in  the  General  As- 
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sembly/'  and  probably  the  same  words  from  section  30, 
article  4,  aupray  had  reference  to  the  ''officers  whose  ap- 
pointments are  not  otherwise  provided  for  in  the  con- 
stitution," in  section  1,  article  15,  supra. 

It  is  insisted,  however,  that  section  1,  article  15,  supra, 
does  not  give  the  power  to  the  General  Assembly  to  appoint, 
and  that  the  language  of  the  section,  ''in  such  manner 
as  now  is,  or  hereafter  may  be,  prescribed  by  law,'*  sim- 
ply confers  the  power  upon  the  Legislature  to  provide 
the  manner  of  appointment  and  not  to  make  the  appoint- 
ment. The  consistency  of  the  appellant's  position  re- 
quires the  conclusion  that  all  power  to  appoint  to  office 
is  in  the  Governor;  that  the  Legislature  possesses  only 
the  power  to  provide  the  manner  of  appointment,  and 
that  such  manner  is  limited  to  a  provision  that  the  Gov- 
ernor shall  make  it.  It  would  seem  to  have  been  a  re- 
markable conception  of  a  constitutional  convention  to 
have  written  it  down  that  the  Legislature  shall  prescribe 
by  whom  appointments  shall  be  made,  but  it  shall  be 
prescribed  that  the  Governor  shall  make  them.  This 
conception,  if  written  in  the  constitution,  would  be  no 
more  absurd  than  to  have  written  it  in  part  and  left 
it  in  part  to  what  the  appellant  insists  a  necessary 
implication.  This  theory  does  not  relieve  us  of  the 
embarrassment  of  finding  repeatedly  the  expressions  of 
theconveation  in  the  conatitution,  that  there  are  "offices, 
the  appointment  to  which  is  vested  in  the  General  As- 
sembly." Such  a  theory  would  strike  these  words  from 
the  constitution  or  would  render  them  barren  and  mean- 
ioglesB. 

We  need  Skot  ascertain  and  define  the  limits  and  extent 
of  the  appointing  power  of  the  Governor,  nor  is  it  neces- 
sary that  we  should  take  issue  with  the  cases  holding 
that  the  appointing  power  is  natarally  amd  praperly  an 
executive  function.     If  the  constitution  has  conferred 
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upon  the  legislative  department  of  the  Government  func- 
tions which  naturally  and  more  properly  belong  to  an- 
other it  is  not  for  us  to  say  that  the  people  could  not 
have  done  so  nor  that  the  unwisdom  of  doing  so  will  per- 
mit us  to  assign  to  the  proper  departments 'their  proper 
functions,  and  thereby  do  correctly  for  the  people  that 
which  the  framers  of  the  constitution  did  erroneously. 

It  is  insisted  that  the  former  decisions  of  this  court 
deny  the  power,  under  the  constitution,  of  the  General 
Assembly  to  appoint  to  office  and  declare  the  power  to 
appoint  as  existing  in  the  Governor.  City  of  EvanaviUe 
V.  State,  ez  rd,,  118  Ind.  426;  State,  ex  reL,  v.  Hyde, 

121  Ind.  20;  State,  ex  reL,  v.  Denny,  Tnayor,  118  Ind. 
382;  State,  ez  reL,  v.  Denny,  mayor,  118  Ind.  449;  State, 
ez  reL,  v.  Peelle,  121  Ind.  495;  State,  ex  reL^  v.  Oarby, 

122  Ind.  17. 

It  is  true  that  with  sharp  conflict  of  opinion  these  cases 
hold  to  the  proposition  that  the  power  to  appoint  is  an 
executive  function.  With  this  conclusion,  as  we  have 
said,  we  have  no  present  duty  to  agree  of  to  disagree, 
further  than  to  maintain  that,  if  this  conclusion  is  true, 
it  could  not  prevent  the  people  from  making  such  dis- 
tribution of  that  power  as  to  them  seemed  wise  or  desira- 
ble. If  this  position  is  at  variance  with  the  holding  of 
those  cases,  be  it  so.  But  further,  as  to  those  cases,  it 
was  said  in  State,  ex  reL,  v.  Oorby,  supra,  that  the  Hyde 
case  and  the  Peelle  case  were  decided  upon  the  question 
of  the  power  to  appoint  officers  made  by  the  constitution 
elective  by  the  people.  This  theory  of  those  two  cases 
was,  as  we  think,  correctly  announced  by  the  members 
of  the  court  joining  in  the  majority  opinions  in  those 
cases. 

The  conflict  was  not  one  properly  between  the  execu- 
tive and  the  legislative  departments  over  the  right  to 
make  the  appointments,  as  it  is  here  contended  to  be.  In 
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the  three  cases  in  118  Indiana  the  primary  question  was 
one  of  local  self-government,  and  incidentally  the  ques- 
tion  of  the  power  of  the  General  Assembly,  under  section 
1,  article  15,  supra y  to  appoint  certain  boards  of  city  con- 
trol. In  considering  the  latter  question  the  reasoning  of 
the  judges  leads  them  to  a  construction  of  section  1,  article 
15,  of  the  constitution,  of  which  we  will  take  notice 
hereafter. 

The  case  of  StatCy  ex  reL,  v.  Oorby,  Mtpra,  involved  the 
right  of  the  Legislature  to  appoint  to  an  office  held  to  be 
elective  by  the  people.  If  the  office  here  in  question  was 
an  elective  office,  and  had  not  been  filled  by  election,  as 
contemplated,,  the  power  of  the  Governor  to  appoint,  not 
originally,  as  under  section  1,  article  15,  supra,  buttofiUa 
vacancy,  as  under  section  18,  article  5,  supra,  of  the  con- 
stitution, was  the  real  issue.  The  same  may  be  said  as  to 
the  other  cases  involving  elective  offices.  Without  sug- 
gesting as  to  whether  the  construction  placed  upon  sec- 
tion 1,  article  15,  by  those  cases  was  obiter  dictum,  we 
pass  to  the  consideration  of  the  effect  of  the  construction 
of  that  section,  there  made,  upon  the  present  case.  The 
first  of  the  cases,  and  that  most  clearly  stating  the  views  of 
the  majority  of  the  court.  State,  ex  reL,  v.  Denny,  mayor, 
gupra,  after  quoting  section  1,  article  15,  proceeds:  ''This 
provision  is  evidently  to  be  construed  in  the  light  of  the 
laws  in  force  at  the  time  of  its  adoption.  We  think  it 
would  be  impossible  to  ascertain  its  meaning  in  any 
other  way.  Other  sections  of  the  constitution  make  pro- 
vision for  appointments  by  the  Governor  and  for  certain 
appointments  by  the  General  Assembly,  but  there  was 
still  a  large  number  of  offices  created  by  law  for  whose 
appointment  no  provision  had  been  made.  In  view  of  this 
fact  section  1,  article  15,  supra,  was  inserted,  providing 
that  such  officers  should  be  appointed  in  such  manner 
Vol.  141—40 
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as  then  was,  or  should  thereafter  be,  prescribed  by  law. 
It  is  disclosed  by  an  examination  of  the  laws  then  in 
force,  that  the  manner  of  appointing,  or  electing.  State 
librarian,  State  printer,  warden  of  the  State  prison  at 
Jeffersonville,  commissioners  of  the  insane  asylum,  and, 
perhaps,  some  other  officers^  for  whose  appointment  no 
provision  is  made  in  the  constitution,  were  elected  or 
appointed  by  joint  ballot  of  the  two  Houses  of  the  Gren- 
eral  Assembly.  This,  at  the  time  of  the  adoption  of  the 
constitution,  was  the  manner  prescribed  by  law  for  their 
appointment.  This  section  provides  that  they  shall  con- 
tinue to  be  so  appointed  unless  a  different  mode  is  pre- 
scribed by  law." 

The  deduction  from  this  argument  is  that,  as  to  all  of 
those  offices  existing  and  not  provided  for  at  the  time  of 
the  adoption  of  the  constitution,  the  Qeneral  Assembly 
may  appoint.  At  a  very  early  period,  and  extending 
through  the  R.  S.  1831  (p.  512),  and  R.  S.  1838  (p. 
572),  the  official  management  of  the  State's  prison  was 
by  and  through  a  superintendent,  whose  duties  were  as- 
sumed, not  by  appointment  as  to  a  political  trust,  but  by 
contract  in  the  nature  of  a  lease,  under  whioh  he  sap- 
plied  the  needs,  prescribed  and  enforced  the  discipline, 
received  the  labor  of  the  prisoners  and  made  and  pre- 
served for  the  State  records  of  the  transactions  of  the 
prison. 

In  1843,  R.  S.  1843,  p.  100,  under  the  constitution  of 
1816,  section  8,  article  4,  providing  that  all  offices  which 
might  be  created  by  the  General  Assembly  should  ''be 
filled  in  such  manner  as  may  be  directed  by  law,"  the 
General  Assembly  named  the  offices  to  be  filled  by  the 
vote  of  the  two  Houses  of  the  General  Assembly,  and 
among  them  was  that  of  prison  superintendent,  whose 
term  of  office  was  prescribed  at  five  years.  It  may  be 
observed  that  practically  the  same  language  as  that  em- 
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ployed  in  article  1 5, «itpra,  section  l,of  the  present  constitu- 
tion was,  under  the  former  constitution,  construed  by  the 
General  Assembly,  without  question  from  the  people,  to 
mean  that  the  General  Assembly  might  appoint,  and  not 
that  it  should  be  prescribed  by  the  General  Assembly 
that  the  Governor  should  appoint.  Later,  and  in  1846, 
Local  Laws,  p.  35,  tbe  office  of  warden  was  created,  and 
it  was  expressly  provided  that  his  appointment  should 
be  by  the  General  Assembly. 

Here  we  have  a  like  construction  of  the  appointing 
power,  as  conferred  by  the  constitution  of  1816.  We 
find  in  these  enactments  the  rule  for  the  official  control 
of  State's  prisons  existing  at  the  adoption  of  the  present 
constitution,  and,  upon  the  reasoning  of  the  case  from 
which  we  last  quoted,  the  rule  adopted  by  the  constitu- 
tion, namely,  through  appointments  by  the  General  As- 
sembly. But  it  may  be  said  that  the  northern  prison 
was  not  in  operation  before  the  adoption  of  the  present 
constitution,  and  that  its  official  control  could  not  have 
been  then  provided  by  law.  This  is  true,  but  the  rule 
of  control  and  the  source  of  power  to  control  were  in  ex- 
istence, and,  upon  the  reasoning  of  that  case,  belonged 
to  the  General  Assembly .  It  would  not  be  a  reasonable 
presumption  that  the  framers  of  the  constitution  intended 
to  separate  the  power  of  prison  control  so  as  to  confer  it 
upon  the  General  Assembly  as  to  one  prison  and  upon 
the  Governor  as  to  another  prison.  The  State's  provision 
for  the  imprisonment  of  offenders  was  an  institution  of 
the  State,  and  the  two  prisons  are  but  branches  of  that 
institution,  and  are  not  different  because  located,  for 
convenience,  in  remote  parts  of  the  State,  than  if  the 
last  had  been  but  an  addition  to  the  first.  The  control 
of  the  State's  prison  was  a  governmental  function  which, 
by  the  rule  of  the  case  under  consideration,  was  entrusted 
to  the  General  Assembly. 
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If  we  should  err  in  the  position  that  the  rule  for  con- 
trol of  the  prison  north  was  in  force  when  the  constitu- 
tion was  adopted  and  that  instead  it  was  by  and  through 
an  independent  office  thereafter  created,  there  is  still  an- 
other view  of  the  question  to  be  taken  from  the  stand- 
point of  the  practical  construction  of  the  constitution. 

We  do  not  sympathize  with  the  eloquent  and  able  ap- 
peal of  the  appellant's  counsel  against  the  doctrine  of 
practical  construction  as  the  resort  of  cowards  and  a 
makeshift  for  avoiding  the  intention  of  the  framers  of 
the  constitution. 

Upon  the  doctrine  of  practical  construction  and  its 
legitimate  scope  we  will  quote  the  following  from  the 
opinion  in  Hovey,  Oov.f  v.  State,  exrel.,  119  Ind.  386,  in 
which  a  majority  of  the  court  then  sitting  concurred: 
''Our  own  and  other  courts  have,  time  and  time  again, 
adjudged  that  practical  exposition  is  of  controlling  in- 
fluence wherever  there  is  need  of  interpretation.  The 
language  employed  by  the  courts  is  strong,  and  the  cur- 
rent of  opinion  is  unbroken.  In  speaking  of  the  effect 
of  a  practical  exposition,  it  was  said  by  an  able  court  that: 
'It  has  always  been  regarded  by  the  courts  as  equivalent 
to  positive  law.'  Bruce  v.  Schuyler,  4  Qilm.  (111.)  221. 
In  adhering  to  long  continued  exposition,  another  court 
said:  'We  can  not  shake  a  principle  which,  in  practice, 
has  so  long  and  so  extensively  prevailed.'  Rogers  v. 
Oooden,  2  Mass.  478.  But  it  is  unnecessary  to  quote 
the  expressions  of  the  courts,  for  harmony  reigns  through- 
out the  whole  scope  of  judicial  opinion  upon  the  sub* 
ject." 

The  present  case  presents,  as  strongly  as  any  in  the 
State's  history,  a  practical  construction  of  our  present 
constitution  upon  the  question  in  review.  Beginning 
with  the  session  of  1855,  when  the  first  board  of  prison 
directors  was  created,  and  at  the  first  session  of  the  Geu- 
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eral  Assembly  after  the  adoption  of  the  constitution, 
^hen  existing  prison  leases  were  permitted,  we  find  the 
General  Assembly  assuming  the  appointing  power  as  to 
oflScers  of  State's  prison  control. 

We  find  that  in  1859,  the  constitution  not  yet  ten 
years  in  force,  the  General  Assembly  assumes  and  ex- 
ercises the  power  of  appointment  of  the  State's  prison 
directors  for  the  northern  prison.  We  find  that  from 
session  to  session  from  those  periods  to  the  session  of 
1893,  this  power  was  assumed  and  exercised  by  the  Gen- 
eral Assembly  without  exception,  doubt  or  question  of 
authority.  The  exercise  by  the  General  Assembly,  for 
nearly  forty  years,  of  this  power,  without  question  from 
the  people,  and  covering  periods  of  the  bitterest  political 
history  in  the  annals  of  our  State  and  Nation  is  not  the 
only  fact  giving  strength  to  the  construction  favoring 
the  existence  of  that  power.  In  the  early  periods  of 
that  assumed  authority  there  were  in  the  General  As- 
sembly, as  members  thereof,  David  Kilgore,  Walter 
March,  Walter  E.  Beach,  Thomas  D.  Walpole,  Henry 
G.  Todd,  Amzi  L.  Wheeler,  Ezekiel  D.  Logan,  Rodol- 
phus  Schoonover,  John  L.  Spann,  Samuel  J.  Anthony, 
Jefferson  Helm,  John  Mathes,  Spencer  Wiley,  William 
F.  Sherrod,  George  W.  Moore,  Hugh  Miller,  Isaac  Kin- 
ley,  Allen  Hamilton  and  possibly  others  who  had  also 
been  members  of  the  constitutional  convention.  Not 
only  this  fact,  but  the  further  fact  that,  during  the 
period  of  this  long  acquiescence  in  the  construction  of 
the  constitution,  favoring  the  existence  of  the  power  of 
appointment  in  the  General  Assembly,  there  sat  as  Gov- 
ernors of  the  State  men  familiar  with  the  constitution,  its 
origin,  and  its  intended  reforms,  and  lawyers  whose  abil- 
ity and  fame  are  the  just  pride  of  our  State,  including 
in  the  long  list  the  names  of  Wright,  Willard,  Ham- 
^mond,  Lane,  Morton,   Baker,  Hendricks,  Porter,  Gray 
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and  Hovey.  It  is  significant  also  that  Oovernor  Hovey, 
in  his  numerous  contests  over  the  question  of  the  proper 
lodgment  of  the  appointing  power  did  not  question  the 
power  of  the  Legislature  to  appoint  to  the  office  of  prison 
director,  though  such  appointments  were  twice  made 
during  his  service  as  Governor.  If  we  felt  that  the 
question  as  to  the  power  of  the  Legislature  to  make  the 
appointment  of  prison  officers,  construing  the  constitu- 
tion upon  its  letter  and  spirit,  were  doubtful,  we  should 
feel  it  our  duty  to  submit  to  this  practical  exposition. 
But  we  do  not  regard  it  as  doubtful,  and  are  constrained 
to  differ  with  the  construction  of  section  1,  article  15,  as 
held,  or  as  the  reasons  given  in  the  cases  relied  upon  by 
the  appellant  imply,  so  far  as  they  may  be  deemed  au- 
thority, against  the  right  of  the  Legislature  to  choose 
officers  for  the  control  of  the  prison  north. 

The  principal  decision  upon  which  those  cases  rest,  in 
so  far  as  they  discuss  section  1,  article  15,  supra,  is  that  in 
the  State,  ex  rel.,  v.  Kennon,  7  Ohio  St.  546.  The  provision 
of  the  constitution  of  Ohio,  considered  in  that  case  and 
corresponding  to  that  of  this  State,  is  as  follows:  ''The 
election  and  appointment  of  all  officers,  and  the  filling 
of  all  vacancies,  not  otherwise  provided  by  this  consti- 
tution, or  the  constitution  of  the  United  States,  shall  be 
made  in  such  manner  as  may  be  directed  by  law;  but  no 
appointing  power  shall  be  exercised  by  the  General  As- 
sembly, except  as  prescribed  in  this  constitution  and  in 
the  election  of  United  States  senators.''  It  was  there 
held  that  under  this  provision  the  General  Assembly 
had  no  power  oi  appointment  to  a  certain  office  created 
after  the  adoption  of  the  constitution.  This  conclusion 
is  not  remarkable,  when  we  recall  the  words  of  the  con- 
stitution, above  italicized,  denying  the  right  of  the  Gen- 
eral Assembly  to  appoint,  and  when  we  observe  that  the 
power  to  prescribe  is  given  with  that  expressed  limita- 
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tioQ  upon  it.  In  this  view  of  the  case  it  renders  very 
little  support  to  the  construction  of  our  constitution 
urged  by  appellant.  Under  this  provision,  however,  it 
has  been  recognized,  in  at  least  two  instances,  by  the 
same  court,  that  the  General  Assembly  is  empowered  to 
designate  the  person,  body  or  functionary  to  make  such 
appointments.  State,  ex  reL,y.  Covington,  29  Ohio  Si. 
102;  State,  ex  rel.,  v.  Smith,  44  Ohio  St.  348. 

We  have  demonstrated  very  clearly,  we  believe,  that 
the  appointment  to  the  office  of  prison  director  is  not,  by 
our  constitution,  entrusted  to  the  Governor  alone.  Con- 
ceding then,  for  the  sake  of  the  inquiry,  that  the  Legis- 
lature's power  was  to  prescribe  the  manner  of  appoint- 
ment and  not  to  make  the  appointment,  has  it  violated 
this  privilege  by  naming  the  persons  or  functionaries  to 
make  the  appointment?  Having  under  consideration  an 
appointive  office,  we  do  not  consider  to  what  extent  the 
word  ''manner,"  as  employed  in  section  1,  article  15,  su- 
pra,  may  include  a  choice  by  the  General  Assembly  as  to 
whether  a  given  office  may  be  filled  by  an  election,  and 
we  confine  our  consideration  of  the  word  in  its  relation 
alone  to  appointive  offices. 

From  the  appellant's  contention  his  definition  of 
"manner"  is,  necessarily,  a  direction  to  the  Governor  to 
appoint.  We  have  suggested  already  the  fallacy  of  this 
position.  Nor  do  we  believe  that  "manner"  was  in- 
tended to  permit  simply  the  direction  of  the  particular 
mental  operation  in  arriving  at  a  choice,  nor  the  quali- 
fications of  the  person  to  be  chosen,  nor  character  of 
commission,  nor  the  duration  of  the  term,  nor  the  duties 
of  the  person  or  position,  nor  the  time  nor  the  place  of 
appointing.  All  of  these,  save  the  first,  are  purely  legis- 
lative functions,  and  the  first  is  necessarily  with  the  per- 
son chosen,  and  its  direction  is  not  essential  to  the  per- 
formance of  the  privilege,  and  is  not  susceptible  of  legis- 
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lative,  executive  or  judicial  direction.  ''Manner/'  ac- 
cording to  the  appellant's  theory,  means  the  person  or 
functionary  to  make  the  appointment.  This  is  so  by  the 
case  of  State,  ex  rel,,  v.  Denny,  mayor,  supra,  where  it 
was  said  that  the  manner  of  appointment  of  librarian, 
etc.,  before  the  constitution,  was  by  the  Legislature,  and 
that  the  same  manner  of  appointment,  as  to  such  of* 
fices,  is  proper  since  the  constitution.  Such  is  the  effect 
also  of  the  holding  in  State,  ex  rel,,  v.  Hyde,  129  Ind.  296. 
In  this  we  agree,  not,  of  course,  going  to  the  extent  of 
conceding  that  it  means  that,  as  to  the  office  in  question, 
the  Governor  shall  be  that  functionary.  In  the  case  of 
State,  ex  rel.,  v.  Hyde,  just  cited,  the  controversy  was  as 
to  the  power  of  the  Governor  to  appoint  to  the  office  of 
State  superintendent  of  oil  inspection,  as  against  the 
power  of  the  State  geologist  to  make  such  appointment, 
as  given  by  the  act  of  1891,  and  it  involved  a  construc- 
tion of  section  1,  article  15,  supra.  The  judges,  includ- 
ing Judges  Coffey  and  Olds,  who  had  concurred  in  the 
majority  opinions  in  the  118  Ind.  and  121  Ind.  cases, 
supra.  Judge  Elliott,  who  dissented  in  those  cases, 
and  Judges  McBride  and  Miller,  filling  vacancies  oc- 
casioned by  the  death  of  Judges  Mitchell  and  Berk- 
shire, after  those  cases  were  decided,  all  concurred  in 
the  following  reasoning  and  conclusions  by  Mr.  Chief 
Justice  Coffey:  '-In  this  case,  however,  we  are  met 
squarely  with  the  question  as  to  whether  the  General  As- 
sembly possesses  the  power  to  confer  on  the  State  geol- 
ogist the  legal  right  to  appoint  to  the  office  involved  in 
this  suit.  If  it  possesses  such  power  the  judgment  of  the 
circuit  court  must  be  affirmed,  otherwise  it  must  be  re- 
versed .  The  solution  of  the  question  presented  for  decision 
depends  upon  the  nature  of  the  office  and  the  construction 
to  be  placed  upon  this  provision  of  our  State  constitution. 
The  office  is  not  an  administrative  State  office,  whose  in- 
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cnmbent  is  charged  with  the  administration  of  a  sepa- 
rate  department  of  the  State  government.  The  duties  to 
be  performed  are  such  as  pertain  purely  to  the  police. 
"It  is  an  oflSce,  therefore,  which  may  be  filled  by  ap- 
pointment, and  as  the  appointment  of  the  incumbent  is 
not  provided  for  in  the  constitution,  the  case  falls  clearly 
within  the  provisions  of  section  1,  article  15,  supra.  That 
section  applies  to  such  officers  only  as  may  be  appointed , 
and  for  whose  appointment  no  provision  is  made  in  the 
constitution.  As  the  incumbent  of  the  office  in  question 
may  be  appointed,  and  as  no  provision  is  made  in  the 
constitution  for  his  appointment,  the  General  Assembly 
has  the  power  to  provide  by  law  for  the  manner  of  his 
selection.  It  has  the  power  to  provide  that  such  office 
shall  be  filled  by  popular  election,  or  that  it  shall  be 
filled  by  appointment.  While  the  appointment  to  office 
is,  generally,  the  exercise  of  an  executive  or  adminis- 
trative function,  we  do  not  think  it  must,  of  necessity, 
be  made  by  the  chief  executive,  for  by  the  terms  of  sec- 
tion 1,  article  3,  of  the  constitution,  the  executive  depart- 
ment of  the  State  includes  the  administrative.  Of  course 
it  was  not  the  intention  that  any  administrative  State  of- 
ficer should  perform  any  duty  properly  and  necessarily 
belonging  to  the  Governor  of  the  State,  but  it  was,  we 
think,  the  intention  that  such  officers  should  have  the 
power  to  perform  such  duties  as  should  be  required  of 
them  by  law,  in  the  administration  of  the  State  govern- 
ment, where  such  requirement  in  no  wise  conflicted  with 
fhe  powers  delegated  to  the  Governor  alone.  The  ap- 
pointment to  office  being  generally  the  exercise  of  an 
executive  or  administrative  function,  the  power  must  be 
conferred  upon  some  executive  or  administrative  officer, 
but  the  State  geologist  is  an  administrative  State  officer, 
elected  by  the  people.''  ♦  •  ♦  "The  office  involved 
in  this  controversy  does  not  belong  to  the  class  which 
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mu8t,  of  necessity,  be  filled  by  the  Governor^  but  it  is 
an  office  created  by  statute,  largely  under  the  control  of 
the  Legislature  which  created  it,  and  falls  within  the 
constitutional  provision  which  confers  upon  the  General 
Assembly  the  power  to  prescribe  the  mode  or  manner  of 
selecting  its  incumbent."     State^  ex  rd.,  v.  JEtyde,  supra. 

To  name  the  functionaries,  therefore,  was  the  privi- 
lege of  the  General  Assembly,  and  it  only  remains  to  in- 
quire if,  in  doing  so  in  this  instance,  the  commingling 
of  the  executive  with  administrative  officers  in  the  per- 
formance of  the  duly  to  appoint,  has  violated  any  pro- 
vision of  the  constitution.  Counsel  urge  that  the  power 
conferred  constitutes  an  independent  office,  a  board  of 
appointment,  and  is  not  an  addition  of  duties  to  offices 
already  imposed;  that  ''no  one  can  be  associated  with 
the  Governor  in  the  performance  of  executive  duties," 
quoting  from  Oray^  Oav.y  v.  Staie^  ex  rel.,  72  Ind.  567 
(578). 

We  do  not  question  the  correctness  of  that  liolding, 
but,  as  we  have  already  shown,  the  duty  in  question, 
while  possibly  in  the  nature  of  an  executive  duty,  can 
not,  under  our  constitution,  be  classed  as  an  executive 
duty,  since,  by  that  instrument,  the  duty  was  entrusted 
to  the  legislative  department  for  performance  by  it,  or 
for  the  purpose  of  this  question  in  the  manner  which  it 
might  prescribe. 

The  contention  that  the  association  with  the  Governor, 
of  administrative  State  officers,  in  the  duty  charged  by 
the  law  in  review,  infringes  his  prerogative  as  the  exe- 
cutive head  of  the  State,  rests  upon  the  proposition  that 
the  power  of  appointment,  in  this  instance,  is  an  execu- 
tive function.  We  should  not  incline  to  the  view  that, 
if  an  executive  function,  the  duties  and  responsibilities 
attending  the  exercise  of  that  function  could  be  shared 
by  administrative  officers.     But,  as  we  have  shown,  that 
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is  not  the  case  before  us.  Nor  do  we  find  it  necessary 
to  our  conclusion  that,  while  by  constitutional  permit  the 
appointment  may  be  made  directly  by  the  General  As- 
sembly, it  must  be  done  so,  for,  by  the  plain  language  of 
the  constitution,  the  manner  is  a  matter  of  choice  by  the 
General  Assembly.  This  choice  is  not  embarrassed  by 
limitations  or  conditions,  and  to  render  it  invalid  it  must 
be  so  exercised  as  to  confer  it  upon  some  one  or  number 
incapable  of  its  performance. 

There  is  no  expressed  inhibition  of  our  constitution  to 
the  discharge  of  this  duty  by  executive  or  administrative 
officers,  or  by  both  classes  of  officers.  It  is  the  consti- 
tutional theory  of  our  form  of  government,  as  evidenced  by 
the  association  of  the  executive  and  the  administrative  in 
one  department  of  the  government  (section  1,  article  3, 
supra) y  by  casting  the  duty  upon  the  Governor  of  seeing 
that  the  laws  are  enforced  (by  administrative  officers,  of 
course,  section  16,  article  5),  and  by  the  provision  that 
'Hhe  Governor  shall  transact  all  necessary  business  with 
the  officers  of  the  government"  (section  15,  article  5), 
that  the  relation  of  the  executive  and  the  administrative 
subdivisions  are  not  to  be  so  separated  as  to  deny  to  the 
former  all  participancy  in  the  affairs  of  the  latter.  Not 
only  is  there  no  expressed  inhibition  against  the  associa- 
tion of  the  Governor  with  administrative  State  officers, 
in  the  discharge  of  any  duty  not  involving  powers  and 
privileges  delegated  by  the  constitution  to  either  alone, 
or  to  some  other  department  of  the  government,  but,  in 
our  opinion,  such  association  is  proper,  and  within  the 
spirit  of  the  provisions  of  the  constitution  just  referred 
to. 

Section  1,  article  3,  supra,  does  not  deny  the  idea  of  such 
association.  It  divides  the  powers  of  government  into  the 
legislative  department,  the  executive  department,  ''in- 
cludingthe  administrative,"  and  the  judicial  department. 
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and  it  is  enjoined  that  ''no  person  charged  with  official 
duties  under  one  of  these  departments  shall  exercise  any 
of  the  functions  of  another."  It  will  be  observed  that 
it  is  not  forbidden  that  those  assigned  to  one  department 
shall  exercise  any  of  the  functions  of  another  within 
such  department.  While  not  agreeing  that  any  matter 
entrusted  by  the  constitution  directly  to  either  subdi- 
vision of  the  executive  department  may  be  exercised  by 
the  other,  we  think  it  entirely  certain  that  the  inhibition 
of  the  section  of  the  constitution  last  referred  to  does  not 
deny  the  exercise  jointly  by  the  members  of  both  subdi- 
visions of  any  function  not  so  delegated  to  either  alone, 
and  consistent  with  the  theory  that  the  duty  involves  a 
function  of  government  falling  within  that  department. 
Under  the  old  constitution  the  Legislature  gave  to  the 
Governor  the  duty  of  selecting  a  visitor  to  the  State's 
prison.  It  is  true  that  the  visitor  was  not  an  officer  hav- 
ing a  voice  in  the  control  of  the  prison,  but  he  was  given 
access  to  the  prison  and  an  observation  of  its  manage- 
ment, with  a  view  to  advising  the  executive  of  misman- 
agement and  enabling  him  to  ''see  that  the  laws  were 
faithfuHy  enforced."  The  only  official  existing,  at  the 
adoption  of  the  present  constitution,  having  a  voice  in 
the  control,  and  whose  position  was  by  political  choice, 
was  a  warden  who  was  chosen  by  the  Legislature,  and, 
at  the  same  time,  the  institution  was,  necessarily,  as  it 
is  now,  one  of  the  administrative  agencies  of  the  State, 
falling  under  the  executive  department  of  the  govern- 
ment. Its  management  was  not  through  purely  execu- 
tive agencies,  nor  were  they  legislative,  and  they  were 
in  no  sense  judicial.  They  were  of  the  administrative 
agencies  of  the  State,  subject  to  executive  authority  only 
so  far  as  executive  duties  required  the  laws  to  be  enforced 
by  the  Governor.  Nothing  exists  in  the  present  consti- 
tution to  change  this  unity  of  interest  in  the  institution 
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or  to  take  it  from  the  list  of  administrative  agencies  of 
the  State. 

This  union  of  interest,  in  like  agencies,  where  the 
power  of  control  is  not  directed  by  the  constitution,  has, 
for  many  years,  and  in  many  instances,  been  the  author- 
ity for  associating  the  Governor  with  administrative 
officers  in  the  performance  of  governmental  duties,  and 
some  of  them  are  as  follows:  Commissioner  of  Public 
Printing,  Governor,  Secretary  and  Auditor  of  State.  R.  S. 

1894,  section  7564;  appointment  of  Monument  Commis- 
sioners, Acts  1887,  p.  30:  Governor,  Secretary,  Auditor 
and  Treasurer;  Regents  of  Monument,  same  officers.  Acts 

1895,  p.  135;  State  Board  of  Education:  Governor  and 
various  educational  officers,  R.  S.  1894,  section  5849; 
State  Board  of  Health:  Governor,  Secretary  and  Auditor 
constitjiite  a  Board  of  AppoirUment ,  R.  S.  1894,  section 
6711;  Trustees  of  Purdue  University:  Governor,  Agri- 
cultural and  Horticultural  Boards,  R.  S.  1894,  section 
6176;  State  Board  of  Tax  Commissioners:  Governor, 
Secretary,  Auditor  and  two  citizens,  R.  S.  1894,  sec- 
tion 8535;  Board  of  Election  Commissioners:  Governor 
and  two  electors,  R.  S.  1894,  section  6213;  State  Board 
of  Charities:  Governor  and  six  citizens,  R.  S.  1894, 
section  3193;  Executive  Council  for  purchase  of  sup- 
plies and  repairs  of  State  House:  Governor,  Secretary 
and  Treasurer,  R.  S.  1894,  sections  7783,  7789;  State 
Bank  Examiner,  appointed  by  Auditor  with  approval  of 
Governor,  R.  S.  1894,  section  2938;  School  Book  Com- 
missioners: Governor  and  others,  the  members  of  State 
Board  of  Education,  R.  S.  1894,  section  5853;  Univer- 
sity Visiting  Board:  Governor  and  other  officials,  R. 
8.  1894,  section  6076;  Canvass  of  Election  Returns: 
Secretary,  with  Governor,  R.  S.  1894,  section  6282; 
Board  to  Examine  Treasury:  Governor,  Secretary  and 
Auditor,  R.  S.  1894,  section  7670;  Board  of  Audit  for 
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Female   Reformatory:     Governor,  Auditor  and  Secre* 
tary,  R.  S.  1894,  section  8256. 

This  rule  of  associating  the  executive  with  the  ad- 
ministrative  officers  in  the  performance  of  supervisory 
administrative  duties  has  obtained  as  to  the  President 
of  the  United  States,  and  in  the  States  of  Alabama,  Arkan- 
sas, California,  Colorado,  Connecticut,  Dakota,  Florida, 
Illinois,  Kansas,  Louisiana,  Maine,  Maryland,  Massa- 
chusetts, Michigan,  Minnesota,  Missouri,  Mississippi, 
Nebraska,  New  Hampshire,  New  Jersey,  Nevada,  New 
York,  North  Carolina,Oregon, Ohio,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas,  Vermont, 
Virginia,  West  Virginia,  Washington  and  Wisconsin. 
In  the  States  named,  the  Governor  is  a  member  of  from 
one  to  twelve  boards  of  the  character  of  those  of  which 
the  Governor  of  this  State  is  a  member,  as  above  shown. 

In  the  case  of  Gray,  Oov.f  v.  State^  ex  rel.,  9upra,  the 
question  involved  was  upon  a  statute,  enacted  in  1872, 
making  the  Governor,  Attorney-General,  Secretary  of 
State  and  Treasurer  of  State,  jointly,  the  agents  of  the 
State  to  scrutinize  and  pass  upon  the  genuineness  of 
certain  bonds  of  the  State,  and  to  borrow  money  and 
pay  off  such  bonds.  It  was  held  that  the  duty  of  these 
officers  was  not  executive,  and  it  was.  said:  ''The  Gov- 
ernor and  other  officers  named  in  the  act  may  well  be 
regarded  as  constituting  a  board,  organized  by  the  Legis- 
lature, for  the  performance  of  certain  duties;  and  a 
mandate  will  lie  against  them  to  enforce  the  perform- 
ance of  the  duties."  The  duties  involved  were  minis- 
terial and  quasi  judicial,  but  related  to  the  administra- 
tive branch  of  the  government.  The  statute  there  in- 
volved, and  the  conclusion  of  the  court,  quoted  above, 
recognize  the  right  to  associate  the  Governor  with  ad- 
ministrative officers  in  the  performance  of  duties  per- 
taining to  the  administrative  branch  of  the  government 
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We  are  not  required,  however,  to  find  express  author- 
ity in  the  constitution  for  this  association  of  the  officers 
of  two  sub-divisions  of  one  department  of  the  govern- 
ment in  the  discharge  of  duties  falling  within  that  de- 
partment and  not  entrusted,  by  the  constitution,  to 
either  alone.  Nor  is  it  necessary  that  we  should  find 
that  such  association  is  authorized  from  authority  of  the 
constitution  necessarily  implied.  It  is  not  essential  to 
the  existence  of  such  right  that  the  spirit  of  the  consti- 
tution clearly  admits  it.  Our  inquiry  must  be,  does  it 
infringe  any  provision  of  the  constitution?  Redder ich 
V.  State,  101  Ind,  564;  Campbell  v.  Dmiggins,  83  Ind. 
473;  Lafayette,  etc.,  R.  R.  Co.  v.  Oeiger,  34  Ind.  185; 
Beauchamp  v.  State,  6  Blackf.  299;  WUkin8  v.  State,  113 
Ind.  514. 

In  the  last  of  these  cases  it  was  said  (p.  616):  ''It  is 
established  law  that  an  act  of  the  Legislature  can  not  be 
annulled  by  the  judiciary  in  any  respect  unless  it  clearly 
contravenes  some  provision  of  the  constitution .  Doubt 
must  be  resolved  in  favor  of  the  validity  of  the  statute. 
Since  this  doctrine  was  announced  by  Chief  Justice  Mar- 
shall, early  in  the  history  of  our  country,  it  has  been  in- 
flexibly adhered  to  by  all  the  courts." 

It  was  further  said  by  this  court  in  Robinson  v.  Sehenek, 
102  Ind.  307:  *'It  devolves  upon  the  party  who  assails 
a  statute,  on  the  grounds  that  it  violates  the  constitution, 
to  show  a  clear  Violation  and  to  point  out  the  provision 
violated;  failing  in  this,  his  attack  is  unavailing." 

In  thatcase  this  court  quoted,  with  approval,  the  follow- 
ing conclusion:  ''That  upon  a  constitutional  question, 
as  to  which  we  have  no  doubt,  we  can  not  follow  a  for- 
mer decision  against  our  present  conviction,  for  the 
reason  that  to  do  so  would  violate  our  oath  to  support 
the  constitution." 

With  our  present  conviction,  that  there  is  not  even  a 
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doubt  of  the  validity  of  the  statute  in  question,  we  have 
but  one  duty  and  one  privilege,  and  that  is  to  uphold  the 
law. 
The  judgment  of  the  circuit  court  is  afl&rmed. 

FUed  Jane  Id,  1885. 
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{52  fJJ  Amended  Section.— Act  March  9, 1896.— Election  of  County  Superin' 

Y^i  (^1  tendent  of  Schools.— The  title  of  the  amending  act  of  March  9, 1895, 

1 168  w\  was  ''An  act  to  amend  section  33  of  an  act  entitled  'An  act  to  pro- 

vide for  a  general  system  of  common  schools,  *  *  .*  approved 
March  6,  1865,  and  added  sapplemental  sections  thereto,  approved 
March  8,  1873,  being  section  4424  of  the  Revised  Statutes  of  1881/  " 
the  enactlhg  clause  being:  ''Section  1.  Be  it  enacted  by  the  Gren- 
eral  Assembly  of  the  State  of  Indiana,  that  section  33  of  the  above 
entitled  act,  being  section  4424  of  the  Revised  Statutes  of  1881,  be 
and  the  same  is  amended  to  read  as  follows :"  Section  33  of  the  act 
of  Marcli  6, 1865,  was  amended  by  section  2  of  the  amending  act  of 
March  8,  1873. 
Held,  that  the  amending  act  of  March  9,  1895,  does  not  apply  to  sec- 
tion 2  of  the  amending  act  of  1873,  and  is  void  as  attempting  to 
amend  a  section  of  an  act  not  in  existence. 
Held,  also,  that  referring  to  the  section  of  the  act  intended  to  be 
amended,  as  section  4424  of  the  Revised  Statiftes  of  1881,  is  not  suf- 
ficient to  identify  and  make  definitely  known  the  section  int^ided 
to  be  amended. 

From  the  Hancock  Circuit  Court. 

W.  A.  Ketcham,  Attorney-  General,  E.  W.  Feli,  U.  8. 
Jaehaon^  8.  C.  8tim8on,  R.  B.  8twMony  A.  M.  Higgins 
and  H.  A.  Condit,  for  appellant. 

J.  W.  Kern,  L.  0.  Bailey,  R.  F.  Stuart,  E.  Marsh  and 
TT.  W.  Cook,  for  appellee. 


MAY  TERM,  1895.  641 

Boring,  Aaditor,  v.. The  State,  ex  rel.  Jackson. 


Howard,  C.  J. — On  the  3d  day  of  June,  1895,  the 
township  trustees  of  Hancock  county,  under  provisions 
of  section  2  of  an  act  entitled  ''An  act  to  amend  an  act 
entitled  'An  act  to  provide  for  a  general  system  of  com- 
mon schools,  etc.,'  approved  March  6,  1865,  and  add- 
ing supplemental  sections  thereto,"  approved  March  8, 
1873  (Acts  1873,  p.  75;  section  4424,  R.  S.  1881;  section 
5900,  B.  S.  1894),  met  at  the  office  of  the  county  auditor 
and  elected  the  relator  superintendent  of  schools  for  the 
ensuing  term  of  two  years. 

The  auditor  refusing  to  make  a  record  of  such  elec- 
tion, or  to  accept  and  approve  the  oath  of  office  and 
bond  tendered  by  the  relator,  and  to  report  his  name 
and  address  to  the  superintendent  of  public  instruction, 
as  required  by  said  section  of  the  statute,  this  suit  was 
brought  for  mandate  to  compel  the  performance  of  such 
duties. 

On  the  issue  of  the  alternative  writ  the  auditor  made 
return  thereto,  admitting  the  truth  of  the  matters  therein 
charged,  but  said,  by  way  of  avoidance,  that  the  said 
section  of  the  statute  of  March  8,  1873,  under  which 
the  relator  claimed  his  election,  had  been  repealed  by 
an  act  of  the  General  Assembly,  in  force  March  9,  1895 
(Acts  1895,  p.  208);  and  that  according  to  the  provis- 
ions of  said  last  mentioned  act,  the  election  of  a  county 
superintendent  was  postponed  until  the  first  Monday  of 
September,  1895. 

To  this  return  a  demurrer  was  sustained,  after  which 
judgment  was  rendered  against  appellant,  and  a  per- 
emptory writ  issued. 

The  question  to  be  decided  is  whether  the  act  of  March 
9,  1895,  is  a  valid  law. 

It  is  admitted  by  both  parties  to  this  appeal  that  the 
title  and  the  enacting  clause  of  the  statute  in  question 
Vol.  141—41 
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are  defective.  The  appellee  insists  that  these  defects, 
under  repeated  decisions  of  this  court,  are  fatal  to  the 
validity  of  the  law;  while  counsel  for  appellant  argue 
that,  notwithstanding  the  defects  complained  of,  the  in- 
tent of  the  Legislature  in  the  enactment  of  the  statute 
is  manifest,  and  that  this  intent  has  been  expressed  in 
substantial  compliance  with  the  requirements  of  the  con- 
stitution. 

The  title,  together  with  the  enacting  clause  of  the  act 
of  March  9,  1895,  reads  as  follows: 

''An  act  to  amend  section  33  of  an  act  entitled  an  act 
to  provide  for  a  general  system  of  common  schools,  the 
officers  thereof,  and  their  respective  powers  and  duties, 
and  matters  properly  connected  therewith,  and  prescrib- 
ing the  fees  for  certain  officers  therein  named,  and  for 
the  establishment  and  regulation  of  township  libraries, 
and  to  repeal  all  laws  inconsistent  therewith,  providing 
penalties  therein  prescribed,  approved  March  6,  1865, 
and  added  supplemental  sections  thereto,  approved 
march  8,  1873,  being  section  4424  of  the  revised  statutes 
of  1881,  and  declaring  an  emergency. 

** Section  1.  Beit  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  section  33  of  the  above  entitled 
act,  being  section  4424  of  the  Revised  Statutes  of  1881, 
be  and  the  same  is  amended  to  read  as  follows: 

'  'Section  33.  The  township  trustees  of  the  several  town- 
ships of  each  county  shall  meet  at  the  office  of  the  coun- 
ty auditor  of  such  county  on  the  first  Monday  of  Septem- 
ber, eighteen  hundred  and  ninety-five,  and  biennially 
thereafter,  and  appoint  a  county  superintendent,  who 
shall  be  a  citizen,"  etc. 

Both  in  the  title  and  in  the  body  of  the  act  it  would 
thus  appear  that  the  Legislature  expressed  its  intention 
to  amend  section  33  of  the  act  of  March  6,  1865.  But 
it  is  agreed  that  said  section  33  of  the  act  of  1865  was 
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amended  by  the  act  of  March,  8, 1873,  and  has  therefore 
not  been  in  existence  since  the  latter  date. 

"We  think  the  question  well  settled  by  the  decisions 
of  this  court,"  say  counsel  for  appellant,  "that  a  section 
of  an  act  or  statute  as  amended  supersedes  and  takes  the 
place  of  the  section  or  statute  amended;  and  the  section, 
as  it  stood  before  such  amendment,  ceases  to  exist,  jamd 
is  effectually  repealed  and  obliterated  from  the  statute, 
and  therefore  not  subject  to  an  amendment."  Citing 
Longlois  v.  Ixmglois,  48  Ind.  60;  Blakemore  v.  Dolan^  50 
Ind.  194;  Feibleman  v.  StatCf  ex  rel.,  98  Ind.  516. 

Counsel,  therefore,  admit  that  so  far  as  the  act  in 
question  professes  to  be  an  amendment  of  the  act  of  1865 
it  is  invalid,  as  being  intended  as  an  amendment  of  sec- 
tion 2  of  the  act  of  1873,  by  which  latter  act  the  act  of 
1865  had  been  amended  and  superseded. 

"But,"  say  counsel,  "both  the  title  and  body  of  the 
act  of  1895  contain  the  descriptive  phrase,  'being  section 
4424  of  the  revised  statutes  of  1881.'  "  And  it  is,  hence, 
argued  that  this  reference  to  section  4424  of  the  revised 
statutes  is  sufficient  to  identify  and  make  definitely 
known  the  section  intended  to  be  amended. 

In  other  words,  while  it  is  admitted  that  the  act  of 
1895  does  not  refer  to  the  title  of  the  act  to  be  amended, 
as  required  by  article  4,  section  21,  of  the  constitution, 
yet  it  is  contended  that  a  reference  to  the  corresponding 
section  of  the  revised  statutes  will  supply  the  deficiency. 
Counsel  have  not  satisfied  us  by  argument  or  citation  of 
authority  that  the  position  thus  taken  is  tenable. 

In  Feibleman  v.  State y  ex  rel.,  supra,  where  a  like  refer- 
ence to  a  section  of  the  revised  statutes  was  relied  upon 
to  supply  the  place  of  a  reference  to  the  section  of  the 
statute  to  be  amended,  the  direct  contrary  was  held. 

In  that  case,  Hammond,  J.,  speaking  for  the  court, 
said:    "But  if  it  should  be  conceded  that  it  was  intended 


644  SUPREME  COURT  OF  INDIANA, 

,  Auditor,  «.  The  State,  ex  rtl.  Jackson. 


by  the  act  of  1883,  in  its  reference  to  section  1418  of  the 
revised  statutes,  to  amend  the  first  section  of  the  act  of 
1867,  it  is  proper  to  inquire  whether  such  mode  of  stat- 
utory amendment  has  the  sanction  of  the  constitution. 
If  the  intention  of  the  act  of  1883  was  not  the  amend- 
ment of  the  first  section  of  the  act  of  1852,  but  the  amend- 
ment of  the  first  section  of  the  act  of  1867  [by  which  the 
act  of  1852  had  been  amended] ,  then  all  references  in  the 
title  of  said  act  of  1883  to  said  act  of  1852  should  be  re- 
garded as  surplusage,  and,  when  eliminated,  the  title  of 
giaid  act  of  1883  would  read:  'An  act  to  amend  section 
1418  of  the  revised  statutes,  and  declaring  an  emergency.' 
Would  this  be  sufficient?  In  other  words,  may  a  section 
of  the  revised  statutes  of  1881,  or  a  section  of  any  other 
statute,  be  amended  by  merely  naming  the  section  sought 
to  be  amended  without  referring  to  the  title  of  the  act  of 
which  it  forms  a  part?" 

After  an  examination  of  the  force  and  application  of 
the  constitutional  provision  in  question  (article  4,  sec- 
tion 21),  to  show  that  in  all  cases  it  is  necessary  to  refer 
to  the  title  of  the  act  to  be  amended,  as  well  as  to  set  out 
the  act  as  revised  or  the  section  as  amended,  the  learned 
judge  continues: 

'^This  construction  gives  meaning  and  force  to  each 
clause  of  section  21,  supra,  of  the  constitution,  and  its 
observance  enables  the  Legislature  to  act  understand- 
ingly  in  the  amendment  of  statutes.  If  a  section  in  the 
revision  of  1881  may  be  amended  by  simply  referring  to 
it  by  number,  so  may  a  law  of  any  session  of  the  Legis- 
lature be  amended  in  the  same  way  by  a  title  like  this: 
'An  act  to  amend  section  3,  on  page  46,  of  the  acts  of 
1883.'  This  would  lead  to  looseness  and  uncertainty  in 
statutory  amendments,  which  it  was  the  main  object  of 
the  constitutional  provision  under  consideration  to  pre- 
vent.    Section  19,  of  article  4,  of  the  constitution  pro- 
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yides  that  'every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith;  which  subject 
shall  be  expressed  in  the  title.'  And  this  'title/  we 
think,  under  section  21,  supra,  must  be  referred  to  when 
any  subsequent  amendment  of  the  act  is  made." 

Counsel  criticise  the  Feibleman  case  as  having  "put 
rather  a  strained  construction  on  the  constitutional  pro- 
vision above  set  out"  (article  4,  section  21);  but  we  are 
impressed  with  the  soundness  of  the  reasoning  of  the 
court,  and  see  no  sufficient  cause  to  reject  its  authority. 

Indeed,  the  attorney-general,  who  has  filed  a  very  can- 
did brief  in  support  of  the  act  under  consideration,  ad- 
mits that  it  is  insufficient  as  an  amendment  of  the  act  of 
1873,  in  so  far  as  it  merely  refers  to  the  act  of  1865  or  to 
section  4424  of  the  Revised  Statutes  of  1881. 

''It  must,  therefore,  be  taken  as  settled,"  says  he, 
"that  so  far  as  the  act  of  1895  attempts  to  amend  the  act 
of  March  6,  1865,  or  section  4424  of  the  revision  of  1881, 
it  is  inoperative  and  void  as  attempting  to  amend  (a) 
something  that  was  not  in  existence;  (b)  to  amend  a 
section  without  naming  any  title  of  the  section  sought  to 
be  amended." 

The  attorney-general  himself,  however,  advances  a 
theory,  based  upon  the  words,  "and  added  supplemental 
sections  thereto,  approved  March  8,  1873,"  in  the  title 
of  the  act  of  1896,  from  which  he  argues  the  validity 
of  the  act. 

We  confess  that  we  have  found  it  difficult  to  follow  the 
reasoning  of  the  able  representative  of  the  State  in  this 
subtle  argument.  After  expressly  excluding,  as  we  have 
seen,  the  reference  to  the  act  of  1865  and  to  section 
4424  of  the  Revised  Statutes  of  1881,  as  insufficient  to 
validate  the  act  of  1895,  he  nevertheless  says: 

"The  act  of  1895  refers  to  section  33  of  the  act  of 
March  6,  1865,  with  supplementary  sections  added,  ap- 
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proved  March  8, 1873,  being  section  4424  of  the  Bevised 
Statutes  of  1881.  A  comparison  of  section  4424  with 
section  2  of  the  amendatory  act  of  March  8,  1873,  will 
disclose  that  they  are  one  and  the  same  thing,  to  wit: 
section  33  of  the  act  of  March  6,  1865;  not,  it  is  true,  as 
originally  enacted,  but  as  amended  March  8,  1873,  and 
that  the  title  is  as  entirely  within  the  reason  of  the  con- 
stitutional rule  as  was  the  title  in  the  Bush  case." 
(Bush  V.  City  of  Indianapolis,  120  Ind.  476.) 

This  seems  to  us,  we  say  it  in  all  candor,  a  violent  and 
farfetched  effort  to  attain  what,  we  think,  was  intended 
by  the  constitution  to  be  a  plain  and  evident  identifica- 
tion of  a  statute  to  be  amended.  We  have  not  found,  on 
examination,  that  any  of  our  decisions  go  so  far  as  coun- 
sel would  thus  have  us  go  in  upholding  so  strained  a 
construction  of  a  plain  constitutional  provision. 

In  the  case  of  Bush  v.  City,  supra,  upon  which  coun- 
sel rely,  the  title  of  the  amending  statute  (Acts  1889,  p. 
395)  was  absolutely  correct,  according  to  the  severest 
rules  of  construction.  ''It  will  be  observed,"  said  the 
court  in  that  case,  ''that  the  title  to  the  act  sets  out  at 
full  length  the  title  of  the  act  sought  to  be  amended,  re- 
cites that  it  is  the  intention  to  amend  section  6  of  said 
act,  and  that  section  6  of  said  act  is  section  5317  of  the 
Revised  Statutes  of  1881." 

While  in  the  enacting  clause  the  usual  and  proper 
method  would  have  been  to  enact,  "that  section  6  of  the 
above  entitled  act  be  amended  so  as  to  read  as  follows:" 
yet  as  the  title  expressly  stated  that  section  6  of  said  act 
was  section  5317  of  the  revised  statutes,  the  court,  recog- 
nizing''that  under  our  constitution  it  takes  both  the^ 
title  and  the  body  of  an  act  to  constitute  a  valid  law," 
and  that  both  must  therefore  be  construed  together, 
rightly  concluded  that  it  was  a  substantial  compliance 
with  the  constitution  for  the  enacting  clause  to  name 
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''section  5317  of  the  Revised  Statutes  of  1881/'  instead 
of  its  equivalent,  ''section  6  of  the  above  entitled  act." 

In  the  act  of  1895,  however,  there  is  not,  either  in  the 
title  or  in  the  body  of  the  act,  any  such  identification  of 
section  2  of  the  act  of  1873,  the  section  to  be  amended, 
with  section  4424  of  the  revised  statutes,  the  said  section 
2  of  the  act  of  1873  not  being  even  mentioned  in  the  act 
of  1895. 

We  may  observe,  in  addition,  that  this  court  has  al- 
ready, in  two  decisions,  refused,  to  consider  the  clause 
here  referred  to  by  the  attorney-general  as  suflficient  to 
sustain  a  like  defective  title  and  enacting  clause,  in  a 
former  attempt  to  amend  this  same  section  2  of  the  act 
of  1873.  By  the  act  of  March  9,  1875  (Acts  1875,  Reg. 
Sess.,  page  131),  it  was  attempted  to  amend  the  very 
section  2  of  the  act  of  March  8,  1873,  which  the  act  be- 
fore us,  that  of  March  9,  1895,  also  attempted  to  amend. 

The  title  and  enacting  clause  of  the  act  of  1875  read 
as  follows: 

"An  act  to  amend  section  thirty-three,  etc.,  of  an  act 
entitled  'An  act  to  provide  for  a  general  system  of  com- 
mon schools,  etc.,  approved  March  6,  1865,'  and  adding 
supplemental  sections  thereto,  approved  March  8,  1873. 

"Section  1.  Be  it  enacted ,  etc.,  That  section  thirty- 
three  of  said  act  be,  and  the  same  is,  hereby  amended  so 
as  to  read  as  follows." 

It  will  be  seen  that  the  title  and  enacting  clause  of  the 
amendatory  act  of  1875  are  substantially  identical  with 
those  of  the  act  of  1895.  In  both  are  found  the  clauses, 
"and  adding  [added]  supplemental  sections  thereto,  ap- 
proved March  8,  1873,"  to  which  the  attorney-general 
alludes  as  sufScient  to  save  the  act  of  1895. 

But,  in  Board,  etc.,  v.  Smith,  52  Ind.  420,  and  again  in 
State,  exrel.,  v.  Harrison,  67  Ind.  71,  this  court  expressly 
held  the  act  of  1875  void,  as  an  attempt  to  amend  the  act 
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of  1873,  for  the  reason  that  the  act  of  1865,  and  not  that 
of  1873,  was  referred  to  in  the  title. 

In  a  supplemental  brief,  additional  counsel,  appearing 
for  the  appellant,  advance  still  another  theory  to  the  ef- 
fect that,  under  the  decisions  of  this  court,  it  would  have 
been  sufficient  if  in  the  act  before  us  the  title  had  merely 
referred  to  section  33  of  the  act  of  1865,  omitting  all 
reference  to  the  amendatory  act  of  1873  or  to  section 
4424  of  the  revised  statutes  of  1881. 

In  support  of  this  contention  Bell  v.  Maish,  137  Ind. 
226,  at  page  229,  is  cited  to  show  that  '  'A  title  stating  that 
an  act  is  an  act  to  amend  a  given  section  of  another  act 
sufficiently  advertises  the  purposes  of  the  amendatory 
act."  We  are  at  a  loss  to  understand  how  this  can  help 
the  act  of  1895,  the  title  of  which  does  not  state  that  the 
act  is  an  act  to  amend  any  section  in  force  at  the  time  of 
the  proposed  amendment,  but  a  section  long  before  re- 
pealed. 

Equally  inapplicable  is  the  quotation  from  Fuller  v. 
CoZf  135  Ind.  46,  where  the  title  was  not  that  of  amend- 
atory but  of  a  supplemental  act,  supplemental  also  ''to  all 
acts  amendatory"  of  the  original  act.  So,  in  Robinson 
V.  City  of  Valparaiso,  136  Ind.  616,  there  was  no  ques- 
tion as  to  the  correctness  of  an  amendment,  but  only  as 
to  which  of  two  laws  governed  in  a  given  case;  and  it 
was  held  that  as  the  amendments  had  become  a  part  of 
the  original  act,  the  act  as  so  amended  was  the  law  of 
the  case. 

Counsel  go  even  further,  and  in  opposition  to  the  con- 
cession of  the  attorney-general,  and  also  to  what  we 
think  evidently  to  be  the  law,  say  that  "if  the  title  of  the 
act  in  controversy  had  simply  stated  that  it  was  an  act 
to  amend  section  4424  of  the  Revised  Statutes  of  1881, 
the  purpose  of  the  act  would  have  been  sufficiently  ad- 
vertised in  the  title." 
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This  would  certainly  be  a  very  loose  method  of  revis- 
ing and  amending  statutes,  as  is  clearly  shown  in  the 
Feibleman  case,  supra.  Nor  do  we  think,  as  counsel 
claim,  that  such  a  method  is  sanctioned  in  the  case  of 
Bush  V.  City,  supra.  There,  as  we  have  already  said, 
the  reference  to  the  title  of  the  old  act  was  complete  in 
the  title  of  the  new  act.  In  addition,  the  number  of  the 
corresponding  section  of  the  revised  statutes  was  given. 
Afterwards,  in  the  body  of  the  amendatory  statute,  the 
section  of  the  revised  statutes,  so  identified  in  the  title, 
was  used  instead  of  the  section  of  the  act  to  be  amended. 
Construing  the  title  and  the  body  of  the  amendatory  act 
together,  it  was  held  that  the  section  to  be  amended  was 
thus  identified  substantially  as  required  by  the  constitu- 
tion. 

Here  it  is  not  section  2,  or  any  other  section  of  the  act 
of  1873,  but  section  33  of  the  act  of  1865,  a  repealed  sec- 
tion, that  is  identified  with  a  section  of  the  revised  statutes. 

Unless  the  current  of  our  decisions  as  to  the  amend- 
ment of  statutes  is  to  be  turned  aside,  and  many  well 
considered  cases  overruled,  we  must  hold  that  an  amend- 
atory act,  as  that  of  March  9,  1895,  which  wholly  fails 
to  refer  to  the  act  to  be  revised  or  the  section  to  be 
amended,  is,  under  the  constitution,  void. 

Nor  is  it  enough  that  the  statute  to  be  amended  be 
identified;  it  must  be  identified  substantially  in  the  man- 
ner provided  for  in  the  constitution,  as  the  same  has  been 
interpreted  by  an  unbroken  line  of  the  decisions  of  this 
■court. 

The  judgment  is  affirmed. 

Filed  Aug.  30,  1895. 

Concurring  Opinion. 

Hacknbt,  J. — ^The  question  presented  by  the  record 
is  as  to  the  constitutional  validity  of  the  act  of  the  General 
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Assembly,  passed  March  9,  1895  (Acts  1895,  p.  208). 
The  general  school  law  of  March  6,  1865,  in  section  33 
thereof,  provided  for  the  selection  of  a  school  examiner 
(Acts  1865,  p.  13).  In  1873  that  section  of  the  act  of 
1865  was  amended  and  supplemental  sections  were  added 
to  said  act  (Acts  1873,  p.  75,  section  2).  By  that  amend- 
ment the  o£Sce  of  county  superintendent  was  substituted 
for  that  of  school  examiner,  and  appointments  to  that 
ofiSce  were  provided  for.  By  the  act  of  1895  it  was  at- 
tempted to  change  the  time  for  the  appointment  to  said 
office,  and  the  act  was  entitled  as  follows:  ''An  act  to 
amend  section  33  of  an  act  entitled  'An  act  to  provide 
for  a  general  9ystem  of  commoyx  scTvoots,  the  ofjjieers 
thereof,  and  their  respective  powers  and  duties^  and  maiters 
properly  connected  therewithj  and  prescribing  the  fees  for 
certain  officers  therein  namedf  and  for  the  establishmeni 
and  regulation  of  township  libraries^  and  to  repeal  aU 
laws  inconsistent  therewith ,  providing  penalties  therein  pre^ 
scribed.*  Approved  March  6,1865,  and  added  supple- 
mental sections  thereto,  approved  March  8,  1873, 
being  section  4424  of  the  Revised  Statutes  of  1381,  and 
declaring  an  emergency.'* 

The  words  italicized  constitute  the  title  to  the  act  of 
1865.  If  we  consider,  in  connection  with  the  preceding 
language  of  the  title,  the  words  ''and  added  supple- 
mental sections  thereto,  approved  March  8,  1873,"  as  a 
part  of  the  title  to  the  act  which  it  was  intended  to 
amend,  we  are  met  with  the  fact  that  no  act  of  1873 
bears  a  title  in  the  words  so  connected.  There  are  two 
acts  of  March  8, 1873,  which  amend  the  act  of  1865,  and 
add  supplemental  sections  thereto.  (See  Acts  1873,  p.  68; 
Acts  1873,  p.  75. )  The  titles  of  the  two  acts  of  1873  are 
identical,  and  aside  from  the  references  to  section  33, 
and  to  R.  S.  1881,  section  4424,  the  title  of  the  act  of 
1895   would   refer  with   like  certainty  to  either.     But 
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besides  the  uncertainty  arising  from  the  likeness  of  the 
titles  of  the  two  acts  of  1873,  the  title  of  the  act  of  1895 
becomes  more  ambiguous  when  we  recall  the  fact  that 
its  language  omits  from  that  of  the  title  of  either  of  the 
acts  of  1873  the  words:  ''An  act  to  amend  an  act  enti- 
tled," and  it  substitutes  the  word  * 'added"  for  the  word 
"adding"  as  employed  in  each  of  the  titles  of  1873.  As 
applied  to  either  of  the  acts  of  1873,  the  title  of  that  of 
1895,  purporting  to  amend  section  33,  and  the  enacting 
clause,  directing  the  amendment  to  "section  33  of  the 
above  entitled  act,"  we  are  confronted  with  an  impassa- 
ble barrier  in  the  fact  that  the  first  of  the  acts  of  1873 
contains  but  fifteen  sections,  while  the  second  contains 
but  eleven. 

If  we  accept  the  language  of  the  title  and  that  of  the 
enacting  clause  as  expressing  an  intention  to  amend  sec- 
tion 33  of  an  act,  the  title  of  which  is  given,  there  is  no 
escape  from  the  conclusion  that  such  act  is  that  of  1865 
since  the  title  to  no  other  act  is  given  and  since  it  is 
found  that  no  other  act  to  which  reference  could  have 
been  possible  contained  a  "section  33."  But,  as  if  to 
add  confusion  to  the  already  existing  ambiguities,  the 
title  includes  the  additional  words,  "being  section  4424 
of  the  Revised  Statutes  of  1881 . ' '  Can  these  words  be 
employed  to  give  direction  to  the  act  which  it  was  de- 
sired to  amend  and  by  them  to  determine  that  an  inten- 
tion which  we  do  find  expressed  in  the  title  and  in  the 
enacting  clause  shall  not  prevail?  This  question  has 
been  answered  in  the  negative  by  the  case  of  Feibleman 
V.  State,  ex  rel.,  98  Ind.  516,  where  the  amendatory  act 
was,  by  its  title,  directed  to  a  section  of  an  act  which 
had  been  previously  amended,  but  it  contained  a  further 
direction,  to  wit,  "being  section  1418,  of  the  Revised 
Statutes,"  which  section  of  the  statutes  was  from  the  act 
so  previously  amending  the  original  act.     It  was  held 
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that  the  constitutional  method  of  designating  the  act  to 
be  amended  was  by  reference  to  its  title  and  not  by  refer- 
ence to  a  section  of  the  revised  statutes,  that  sections  19 
and  21,  article  4,  of  the  constitution  (R.  S.  1894,  sections 
115,  117),  require  amendatory  acts,  like  original  acts,  to 
express  their  subject  in  a  title  by  uniform  method  and 
with  freedom  from  looseness  and  uncertainty,  and  that 
this  is  accomplished  by  reference  to  the  title  of  the  act 
to  be  amended  and  never  by  reference  to  a  section  in  the 
revised  statutes.  Besides  the  departure  from  the  con- 
stitutional method  of  amending,  it  is  a  well  known  fact 
that  revisions  of  the  statute  laws  are  not  always  by  legis- 
lative authority  or  recognition,  and  many  times  laws  are 
incorrectly  copied  into  the  revised  editions.  In  this  in- 
stance it  will  be  seen  that  there  are  no  less  than  four 
changes  in  the  phraseology  in  the  act  of  March  8,  1873, 
by  the  revisers,  in  carrying  section  2  into  the  R.  S.  1881, 
section  4424. 

Returning,  therefore,  to  the  other  portions  of  the  act 
we  find  authority  for  the  construction  that  the  amend- 
ment was  legally  directed  to  section  33  of  the  act  of  1865. 
Blakemore  v.  Dolan,  50  Ind.  194;  Boards  etc.,  v.  Smithy 
52  Ind.  420;  State,  ex  rd.y  v.  Harrison,  67  Ind.  71. 

In  Board,  etc,  v.  Smith,  supra,  and  in  State,  ex  rd.,  v. 
Harrison,  supra,  construction  was  given  to  an  act  of 
March  9,  1875  (Acts  1875,  p.  131),  the  title  of  which 
was  as  follows:  "An  act  to  amend  sections  thirty-three, 
thirty-seven  and  forty-three,  and  supplemental  section 
six,  of  an  act  entitled  'An  act  to  provide,'"  etc.,  con- 
tinuing with  the  title  of  the  act  of  March  6,  1865,  to 
which  we  have  referred,  and  concluding  with  the  words 
"and  adding  supplemental  sections  thereto,  approved 
March  8,  1873." 

It  was  expressly  held  that  the  amendment  was  directed 
to  the  act  of  1865,  and  not  to  the  amendatory  act  of  1873. 
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When  the  act  then  in  question  is  compared  with  that 
now  in  question  it  will  be  seen  that^  aside  from  the  am- 
biguities of  the  act  of  1895,  to  which  we  have  referred, 
the  questions  presented  in  those  cases  and  in  this  are 
identical. 

In  Blakemore  v.  Dolan,  the  decision  involved  attempted 
amendments  to  this  act  of  1865,  and  in  one  view  of  the 
present  case  is  decisive  of  the  question.  There  the  fifth 
section  of  the  act  of  1865  had  been  amended  in  1873 
(Acts  1873,  p.  68),  and  in  1875  (Acts  Reg.  Sess.,  1875,  p. 
135)  an  act  was  passed,  the  title  of  which  designated  for 
amendment  section  1  of  said  act  of  1873,  which  had  so 
amended  section  5  of  the  original  act,  but  it  was  enacted 
''that  section  5  of  the  above  recited  act  be  amended,'' 
etc. 

In  section  1  of  the  act  of  1873  the  amended  section 
stood  by  the  original  section,  number  5,  as  in  the  pres- 
ent case  the  amendatory  section  2  attempts  to  amend  the 
original  section  to  stand  as  section  33.  In  that  case  the 
second  amendatory  act  was  held  to  apply  to  the  first  act 
and  not  to  the  act  of  1873.  So  we  must  hold  in  this  case. 
The  amendment  having  been  directed  to  a  law  which 
had  been  superseded  by  an  amendment,  was  void,  the 
first  amendment  having  taken  the  place  of  the  original 
law.  Hall  V.  Craig,  126  Ind.  523;  Feibleman  v.  Siate^ 
ex  rel.,  98  Ind.  516;  Mclntyre  v.  Marine,  93  Ind.  193; 
Brocaw  v.  Board,  etc.,  73  Ind.  543;  Side,  ex  rel.,  v.  Har- 
rison,  supra;  Ford  v.  Booker y  53  Ind.  395;  Board,  etc., 
V.  Smith,  supra;  Blakemore  v.  Dolan,  supra;  Longloia  v. 
Longlois,  48  Ind.  60;  Board,  etc.,  v.  Markle,  46  Ind.  96; 
Draper  v.  Failey,  33  Ind.  465. 

If  we  should  deny  the  correctness  of  the  construction 
made  in  State,  ex  rel.,  v.  Harrison  and  Board,  etc.,  v. 
Smith,  thereby  overruling  those  cases,  and  should  accept 
the  contention  that  the  amendment  was  directed  to  the 
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first  amending  act  and  not  to  the  original  act,  we  would 
but  the  more  certainly  condemn  the  act  of  1895  by  hold- 
ing the  act  of  1873  to  have  been  superseded  by  that  of 
1875,  which  attempted  to  amend  said  section  33  of  the 
act  of  1865. 

Whether  treated  as  an  attempted  amendment  of  the 
act  of  1865  or  by  the  constitutional  rule  for  the  amend* 
ment  of  laws,  as  clearly  pointed  out  in  Feibleman  y. 
Stale,  ex  rd.,  aupra^  or  from  a  duty  to  identify  with  rea- 
sonable certainty  the  act  to  be  amended,  the  act  of  1895, 
in  my  opinion,  is  invalid. 

FUed  Aug.  do,  1805. 

Dissenting  Opinion. 

Jordan,  J. — ^I  can  not  concur  in  the  result  reached  in 
the  opinion  of  the  majority  of  this  court,  and  adjudge 
that  the  statute  in  controversy  is  invalid.  The  law  is 
assailed  upon  the  alleged  grounds  that  the  legislative 
body  neglected  to  duly  observe  the  forms  required  by  the 
constitution  of  this  State,  which  are  necessary  to  give 
validity  to  amendatory  acts. 

Section  19  of  article  4  of  the  constitution  provides: 

''Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title." 

Section  21  of  same  article  provides: 

'*No  act  shall  ever  be  revised  or  amended  by  mere  ref- 
erence to  its  title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  and  published  at  full  length." 

It  is  evident  that  in  the  passage  of  the  statute  involved 
in  the  case  at  bar,  the  latter  section  of  the  constitution 
above  cited  was  not  violated,  as  no  attempt  was  made  to 
revise  an  act  or  amend  a  section  by  mere  reference  to  its 
title.  The  section  amended  was  set  forth  and  published 
at  length. 
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But  it  is  contended  by  the  learned  counsel  for  appel- 
lee that  the  statute  in  question  was  an  attempt  upon  the 
part  of  the  Legislature  to  amend  the  original  section  33 
of  the  act  of  March  6,  1865,  and  that  consequently  the 
act  resulted  in  amending  this  section,  which  had  been 
amended  by  an  act  approved  March  8,  1873,  and  was, 
therefore,  not  in  existence.  In  my  judgment  this  con- 
tention can  not  be  sustained.  Of  course  it  is  conceded 
as  a  settled  principle  of  law  that  where  a  section  of  a 
statute  hios  been  amended  it  no  longer  exists  in  its  orig- 
inal  form,  but  ia  superseded  by  the  section  as  amended. 

The  title  of  the  act  of  1896  reads  as  follows: 

"An  act  to  amend  section  38  of  an  act  entitled  'An  act 
to  provide  for  a  general  system  of  common  schools,  the 
officers  thereof,  and  their  respective  powers  and  duties, 
and  matters  properly  connected  therewith,  and  prescrib- 
ing the  fees  for  certain  officers  therein  named,  and  for  the 
establishment  and  regulation  of  township  libraries,  and 
to  repeal  all  laws  inconsistent  therewith,  providing  pen- 
alties therein  prescribed. '  Approved  March  6, 1865,  and 
added  supplementary  sections  thereto,  approved  March 
8,  1873,  being  section  4424  of  the  Revised  Statutes  of 
1881,  and  declaring  an  emergency.  " 

If  it  was  not  intended  to  amend  section  33,  as  it  ex- 
isted by  virtue  of  the  amendment  of  1873,  and  as  it  had 
been  incorporated  into  section  4424,  R.  S.  1881,  why  did 
not  the  draughtsman  of  the  bill  of  1895  end  its  title  af- 
ter reciting  that  of  the  act  of  1865?  Why  continue  with 
the  words,  "and  added  supplementary  sections  thereto. 
Approved  March  8,  1873,  being  section  4424  of  the  Re- 
vised Statutes  of  1881?" 

These  words  are  in  the  title,  and  are  there  to  serve  a 
purpose,  namely:  to  advertise  that  it  was  the  intention 
to  amend  section  33  as  amended  by  the  act  of  March  8, 
1873,  and  as  it  had  been  set  forth  and  published  in  sec- 
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tion  4424  of  the  revision  of  1881.  Force  and  effect  must 
be  given  to  these  words  by  courts.  They  can  not  be 
waved  aside  or  discarded. 

In  Gooley  Constitutional  Limitations,  pages  57  and  58, 
it  is  said: 

''It  is  not  to  be  supposed  that  any  words  have  been 
employed  without  occasion  or  without  intent,  that  they 
should  have  effect  as  part  of  the  law.  The  rule  applica- 
ble here  is  that  effect  is  to  be  given  if  possible  to  the 
whole  instrument,  and  to  every  section  and  clause." 

By  giving  the  proper  force  and  effect  to  these  words, 
and  to  those  employed  in  the  enacting  part  of  the  act,  to 
wit: 

\''That  section  33  of  the  above  entitled  act,  being  sec- 
tion 4424  of  the  Revised  Statutes  of  1881,  be  and  the 
same  is  amended  to  read  as  follows,  etc." 

It  is  apparent,  I  think,  that  the  Legislature  intended 
to,  and  did,  amend  section  33,  as  amended  by  the 
amendatory  act  of  March  8,  1873,  and  that  there  was  no 
intention  or  attempt  to  amend  the  original  section  33  of 
the  act  of  1865;  and  that  this  legislative  purpose  was 
sufficiently  advertised  in  the  title  of  the  act  in  question. 

In  the  case  of  BeU  v.  Maishy  137  Ind.  226,  on  page 
229  of  the  opinion,  the  court  said: 

^  *  We  think  that  a  title  stating  that  an  act  is  an  act  to 
amend  a  given  section  of  another  act  sufficiently  adver- 
tises the  purposes  of  the  amendatory  act,  which  is  the 
chief  object  of  the  constitutional  provision." 

If  the  object  of  the  title  is  to  advertise  the  purpose 
of  the  bill,  it  must  be  evident  that  every  member  of 
the  last  General  Assembly  of  ordinary  understanding 
was,  by  the  title  to  the  act  in  question,  notified  that  its 
purpose  was  to  amend  section  33,  as  amended,  and  not 
the  section  as  it  originally  existed.  If  any  doubts  had 
arisen  in  the  minds  of  the  assemblymen  they  would 
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have  been  removed  by  the  words,  being  section  4424  of 
the  Revised  Statutes  of  1881,  as  used  in  the  title,  and  also 
in  the  enacting  clause  of  the  statute.  For,  upon  an  ex- 
amination, it  would  have  been  found  that  section  4424, 
R.  S.  1881,  was  section  33  of  the  act  of  1865,  as  amended. 
Much  stress  is  placed  by  counsel  for  appellee  upon  the 
decision  of  Feibleman  v.  StcUe,  ex  reL^  98  Ind.  516. 

But  that  cas^  is  easily  distinguished  from  the  one  now 
before  the  court.  In  the  title  of  the  act  considered  in 
the  Feibleman  case,  it  was  declared  to  be  an  ^'act  to 
amend  section  1,  etc.,  of  an  act  approved  June  9,  1852, 
being  section  1418  of  the  revised  statutes."  There  was 
in  no  manner  any  reference  to  the  amendatory  act  of 
1867,  and  the  enacting  clause  read: 

"Be  it  enacted,  etc.,  that  section  1  of  the  above  en- 
titled act  be  amended  to  read  as  follows,"  etc.  Section 
1418  of  the  revision  being  entirely  omitted. 

Hammond,  J.,  in  the  opinion,  on  page  519,  said: 

"Our  conclusion  after  careful  consideration,  is  that 
the  object  of  the  act  of  1883  was  to  amend  the  first  "sec- 
tion of  the  act  of  1852.  The  reasons  for  this  are  ap- 
parent both  in  the  title  and  body  of  the  act  of  1883.  The 
title  of  the  act  of  1883  sets  out  verbatim  the  title  of  the 
act  of  1852,  giving  the  date  of  its  approval,  specifies 
that  it  is  an  act  to  amend  the  first  section  of  said  act  of 
1852,  and  makes  no  reference  by  quotation,  date,  or 
otherwise,  to  the  amendatory  act  of  1867.  And  then, 
after  the  enacting  clause,  the  first  section  of  the  act  of 
1883  provides,  *that  section  1  of  the  above  entitled  act' 
(the  act  of  1852)    'be  amended  to  read  as  follows,  etc. '  " 

The  reasons  for  the  conclusion  reached  in  the  above 

case,  that  the  object  of  the  act  of  1883  was  to  amend  the 

first  section  of  the  act  of  1852,  are  stated  by  the  court  to 

be  based  upon  the  fact  that  the  former  act  set  out  ver- 
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baiim  the  title  of  the  latter,  and  made  ^'no  reference  by 
quotation,  date  or  otherwise,  to  the  amendatory  act  of 
1867. "  But  this  objection  can  not  be  successfully  urged 
against  the  title  of  the  statute  now  in  question  for  the 
reason  that  it  does  refer  to  the  amendatory  act  of  1873, 
by  the  words  "and  added  supplementary  sections 
thereto,  approved  March  8,  1873,  being  section  4424, 
etc."  It  is  seen  that  the  title  of  the  act,  after  quoting  a 
part  of  the  amendatory  act  of  1873,  which  it  proposed  to 
amend,  also  referred  to  and  gave  the  date  of  its  ap- 
proval, and  then  in  order  that  all  members  of  the  Legis- 
lature and  others  concerned  might  be  fully  apprised  of 
the  purpose  or  object  of  the  bill,  the  section  of  the  re- 
vised statutes  was  given.  This  undoubtedly  made  the 
title  certain  to  a  common  intent.  It  is*  well  settled  that 
in  the  construction  of  statutes,  as  well  as  of  contracts, 
'*that  which  can  be  made  certain,  is  certain." 

By  an  act  of  the  General  Assembly  approved  April 
18,  1881  (Acts  of  1881,  page  605),  provisions  for  the 
revision  and  publication  of  the  statutes  of  this  State  were 
made.  Section  3  of  this  act  provided  that  the  commis- 
sioners should  annotate  the  contents  of  the  volumes  so 
as  to  show  by  proper  reference  the  acts  or  sections, 
the  time  when  they  went  into  force,  etc. 

Section  4  provided  that  the  volume  should  be  known 
as  **The  Revised  Statutes  of  1881."  It  therefore  appears 
that  both  the  title  and  the  enacting  clause  of  the  act  in 
controversy  employed  the  legally  authorized  name  by  re- 
ferring to  the  *' Revised  Statutes  of  1881."  By  an  ex- 
amination of  section  4424,  R.  S.  1881,  the  authorized 
annotation  will  be  found.  At  the  head  of  this  section 
are  the  words  (''1875,  page  75.  In  force  March  8, 
1873").  Following  the  number  of  the  revised  section  are 
the  words  ''county  superintendent,"  and  the  numerals 
"33."     By  these  annotations  it  clearly  appears  that  this 
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section,  4424,  will  be  found  on  page  75  of  the  Acts  of 
1875,  and  that  it  went  into  force  March  8,  1873,  and 
that  it  is  numbered  section  33  in  the  statute  with  which 
it  is  connected.  By  turning  to  the  acts  of  1875,  page  75, 
we  find  that  section  33,  of  the  act  of  1865,  was  amended  by 
section  2  of  an  act  approved  March  8, 1873,  and  that  this 
section  as  amended  by  section  2  of  this  amendatory  act 
is  section  4424  of  R.  S.  1881.  Here  we  find  a  fair  illus- 
tration of  the  maxim  above  mentioned,  ''that  which  can 
be  made  certain,  is  certain." 

The  conclusion,  to  my  mind,  is  irresistible,  that  by 
considering  the  words  used  in  the  title  in  question,  to 
wit:  ''Added  supplementary  sections  thereto,  approved 
March  8,  1873,  being  section  4424  of  the  Revised  Stat- 
utes of  1881,"  together  with  the  body  of  the  act,  that  the 
purpose  of  the  act,  namely,  to  amend  section  33  as 
amended  by  the  act  of  1873,  is  apparent,  and  that  this 
object  was  suflSciently  advertised  and  made  evident  with- 
in the  aim  and  spirit  of  the  constitutional  provision. 
The  title  and  body  of  the  act  supplied  the  means,  and  all 
that  was  necessary  was  to  make  an  examination  in  order 
to  render  the  purpose  of  the  act  certain. 

In  the  case  of  Shoemaker ^  Avd.y  v.  Smith,  37  Ind.  122, 
(131),  the  court  says:  "There  was  no  need  of  stating 
the  date  of  the  approval  of  the  amended  law.  This  is 
usually  but  not  necessarily  done,  and  the  omission  can 
be  of  no  consequence  if  the  law  intended  to  be  amended 
is  pointed  out  with  such  reasonable  certainty  as  to  iden- 
tify it." 

In  the  case  of  Clare  v.  State,  68  Ind.  17,  the  amenda- 
tory statute  considered  by  this  court  recited,  or  declared, 
in  its  title,  and  also  in  its  enacting  clause,  that  it  was 
intended  to  amend  section  74,  while  in  fact  it  was  in- 
tended to  and  did  amend  section  36.  This  act  was  up- 
held. 
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HowK,  G.  J.,  speaking  for  the  court,  on  page  25  of  the 
opinion,  said:  "But  we  do  not  understand  that  this 
court  is  bound,  in  the  interpretation  and  construction  of 
a  statute,  to  take  the  words  used  therein  in  their  plain, 
exact  and  literal  sense.  On  the  contrary,  the  true  rule 
is,  and  always  has  been,  as  recognized  in  •  many  decis- 
ions of  this  court,  to  make  the  legislative  intention  in 
the  enactment  of  the  particular  statute,  the  chief  guide 
of  the  court  in  its  interpretation  and  construction. 
If  the  object,  purpose  and  intention  of  the  Legislature, 
in  the  enactment  of  the  particular  statute,  can  be  fairly 
ascertained  and  arrived  at,  then  it  is  the  duty  of  the  court 
to  overlook  and  disregard  all  apparent  inaccuracies  and 
mistakes  in  the  mere  verbiage  or  phraseology  of  the  stat- 
ute, and,  if  possible,  to  give  force  and  effect  to  the  evi- 
dent reason,  spirit  and  intention  of  the  law.  This,  we 
think,  is  the  true  and  only  safe  rule  for  the  guidance  of 
the  courts  in  all  statutory  exposition  and  construction, 
and,  as  such,  it  has  been  recognized  and  acted  upon  by 
this  court,  in  a  large  number  of  its  reported  decisions.'* 

As  said  in  BiLsh  v.  City  of  Indiaiiapolis,  120  Ind.  476 
(  which  decision  supports  our  views ) :  '  'The  power  of  the 
courts  to  declare  a  statute  unconstitutional  is  a  high  one, 
and  is  never  exercised  in  doubtful  cases.  To  doubt  is  to 
resolve  in  favor  of  the  constitutionality  of  the  law." 

An  act  of  the  Legislature  is  not  to  be  declared  uncon- 
stitutional unless  it  is  clearly,  palpably  and  plainly  in 
conflict  with  the  constitution.  Henderson^  Avd.^  v. 
State,  exrd.y  137  Ind.  552. 

It  must  be  presumed  that  the  General  Assembly  of 
1895  constructively  knew  that  section  33,  as  it  originally 
stood,  had  been  amended,  and  thereby  had  been  super- 
seded by  section  33  as  amended.  By  the  means  of  the 
descriptive  words  employed  in  the  title  and  act  itself, 
actual  knowledge  was  brought  to  that  body  of  that  fact. 
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It  can  not  be  presumed  that  the  Legislature  intended  to 
enact  an  invalid  statute. 

It  is  well  settled  that  a  section  of  a  law  amended  is  in- 
corporated into,  and  becomes  a  part  of,  the  original  act, 
and  stands  as  and  for  the  original  section  on  and  after  the 
date  of  the  taking  effect  of  the  amendatory  law.  The 
section,  as  amended,  does  not  appear  in  section  4424,  R. 
S.  1881,  as  section  2  of  the  amendatory  act,  but  as  sec- 
tion 33  of  the  act  as  amended. 

While  it  may  be  admitted  that  the  title  of  the  act  is 
not  skillfully  drafted,  nevertheless  this  will  not  author- 
ize a  court  to  strike  down  a  statute.  If  it  did,  many  acts 
of  the  law-making  power  would  meet  with  judicial  con- 
demnation. 

With  all  due  deference  to  the  judgment  of  my  associ- 
ates, I  am  of  the  opinion  that  the  validity  of  the  statute 
ought  to  be  sustained  and  the  judgment  below  reversed. 

Filed  Aog.  30,  1895. 
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Railroad. — Damages  by  Fire, — Sparh  ArreUer.—  When  can  not  Re* 
caver, — Special  Finding, — In  an  action  against  a  railroad  company 
for  damages  by  fire,  where  it  is  established  by  clear  and  positive 
and  ancontradicted  evidence  that  the  locomotive  which  is  claimed 
to  have  communicated  the  fire  was  equipped  with  the  most  approved 
and  best  known  spark  arrester,  in  good  repair,  and  properly  opera- 
ted by  a  skilled  engineer,  there  can  be  no  recovery,  notwithstand- 
ing the  unsupported  and  unwarranted  finding  that  the  netting  of 
the  spark  arrester  was  broken. 

8ahb. — Spark  Arrester, — Davfiage  by  Fire, — Recovery,  —  Evidence, — 
Where  the  only  evidence  supporting  a  recovery  in  such  case  was 
thatjthe  engine  in  question,  in  passing  the  place  of  the  fire,  emitted 
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sparks  varying  in  size  from  a"grain  of  wheat  to  a  grain  of  com,  and 
there  is  no  evidence  to  show  that  the  sparks  were  not  of  sach  size 
as  not  to  have  been  emitted  through  a  regulation  mesh  or  screen 
opening,  there  can  be  no  recovery. 
Same. — Burden  of  IsBue, — Not  Discharged  by  ProbabUUiei  and  Vague 
DoubU, — In  such  an  action  the  burden  of  the  issue  of  showing  de- 
fective appliances  rests  upon  the  plaintiff,  and  that  burden  can  not 
be  discharged  by  merely  suggesting  probabilities  or  raising  vague 
doubts,  from  which  reasonable  and  probable  inferences  of  fact  can 
not  be  legitimately  drawn  in  contradiction  of  positive  and  oneqaiv- 
ocal  evidence  that  no  defects  existed. 

From  the  Kosciusko  Circuit  Court. 

TT.  D.  Frazer,  8.  L.  Morris,  R.  C.  BM,  J.  M.  BarreU 
and  J.  Morris,  for  appellant. 
L.  W.  Royse  and  jB".  W,  Bigge,  for  appellee. 

Hackney,  J. — This  was  an  action  by  the  appellee, 
against  the  appellant,  to  recover  for  the  loss  of  a  saw  mill 
and  certain  timber  and  lumber,  and  for  injuries  to  the 
machinery  of  said  mill,  alleged  to  have  been  sustained 
by  fire  communicated  to  said  mill  by  the  careless  and 
negligent  emission  of  sparks  f  rom'appellant's  locomotive, 
through  insufficient  spark  arresters. 

The  complaint  was  not  drawn  with  care  in  its  all^a- 
tions  as  to  the  insufficiency  of  the  spark  arrester,  nor  in 
the  negative  allegation  of  freedom  from  contributory 
negligence;  but  we  pass  the  questions  suggested  and  pvo- 
ceed  to  consider  what  we  regard  as  a  vital  question. 

The  following  answers  to  interrogatories,  with  others, 
were  returned  by  the  jury  with  their  general  verdict: 

''1.  Was  not  the  engine  of  defendant,  which  is  alleged 
to  have  fired  plaintiffs'  property,  described  in  the  com- 
plaint, known  as  number  163?     Ans.  Yes.'* 

"3.  Was  not  such  engine  provided  with  a  spark  ar- 
rester known  as  the  extension  front?     Ans.  Yes." 

**10.  Was  not  the  spark  arrester  on  the  engine  of  de- 
fendant, which  is  claimed  to  have  started  the  fire,  of  the 
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most  approved  style  and  the  best  known  or  equal  to  the 
best  for  the  prevention  of  the  escape  of  fire?    Ans.  Yes.'' 

''12.  Was  not  the  spark  arrester  in  the  engine  claimed 
to  have  fired  plaintiff's  property  in  suflScient  and  proper 
repair?     Ans.    No." 

'*13.  If  you  say  'no'  to  interrogatory  number  12  state 
specifically  wherein  the  spark  arrester  was  out  of  repair? 
Ans.  First,  because  it  emitted  too  many  sparks.  Second, 
because  the  sparks  emitted  were  too  large,  there  being  a 
break  in  the  netting." 

**14.  Was  not  the  engine  claimed  to  have  fired  plain- 
tiff's property,  while  passing  plaintiff's  property  and  go- 
ing through  Sidney,  properly  operated  by  a  skilled  en- 
gineer?    Ans.    Yes." 

We  have  carefully  read  the  evidence  and  find  that  the 
answer  of  the  jury  to  interrogatory  numbered  13  is  not 
only  not  sustained  by  any  evidence,  but  it  is  opposed  to 
the  uncontroverted  evidence  of  several  witnesses  who 
testified  to  the  unbroken  condition  of  the  spark  arrester. 
This  condition  was  shown,  not  only  from  actual  examin- 
ations of  the  spark  arrester,  but  from  observations  of  ex- 
perts, that  a  break  in  the  netting  of  a  spark  arrester 
causes  the  sparks  to  concentrate  at  the  point  of  such 
break  and  to  pass  out  only  at  such  break.  No  such  ac- 
tion of  the  sparks  emitted  from  engine  numbered  163 
was  shown  by  any  witness  nor  by  any  circumstance 
while  the  undisputed  evidence  of  the  engineer  of  that 
engine  was  that  the  sparks  were  not  so  concentrated. 
The  evidence,  without  conflict,  supports  the  answers  of 
the  jury  to  interrogatories  numbered  1,  3,  10  and  14. 

In  this  condition  of  the  record  we  have  a  case  where 
the  locomotive  claimed  to  have  communicated  the  fire 
was  equipped  with  the  most  approved  and  best  known 
spark  arrester,  in  good  repair,  and  properly  operated  by 
a  skilled  engineer.     If  the  fire  which  destroyed  the  ap- 
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pellee's  mill  was  communicated  by  sparks  emitted  from 
that  engine,  does  it  follow  that  the  appellant  is  liable  for 
the  loss?  Most  certainly  not  in  the  absence  of  negli- 
gence on  the  part  of  the  railway  company.  The  exist- 
ence of  negligence  can  not  be  inferred  from  the  mere  fact 
that  a  fire  follows  soon  after  the  passage  of  a  train.  In- 
dianapolisy  etc.,  R.  W,  Co.  v.  Paramore,  31  Ind.  143;  Pitts- 
burgh f  etc.y  R.  W,  Co,  v.  Hixon,  110  Ind.  225;  Chicago, 
etc.,  R.  W.  Co.  V.  Ostrander,  116  Ind.  259;  Runner  v.  Cin- 
cinnati,  etc.,  R.  R.  Co.,  34  Ohio  St.  96. 

In  the  last  of  these  cases  it  was  said:  ''The  emission 
of  sparks  from  such  locomotives  results  from  the  mere 
use  and  is  as  natural  as  it  is  coinmon;  therefore,  it  can 
not  be  presumed,  either  as  a  matter  of  law  or  matter  of 
fact,  that  the  escape 'of  sparks  is  caused  by  carelessness 
or  negligence  in  the  use.  *  *  *  It  is  not  enough  to 
show  that  the  injury  was  caused  by  sparks  escaping  from 
a  passing  engine,  without  more.  A  party  is  not  answer- 
able in  damages  for  the  reasonable  exercise  of  a  right. 
A  liability  arises  only  when  it  is  shown  that  the  right 
was  exercised  negligently,  unskillf ully  or  maliciously." 

In  Indianapolis,  etc.,  R.  W.  Co.  v.  Paramore,  supra^  it 
was  held  that  affirmative  evidence  of  negligence  was  neces- 
sary, even  where  it  appeared  that  the  sparks  caused  the 
loss.  It  was  there  further  held  that  *  'Every  proprietor  ad- 
joining a  railroad  may  lawfully  deposit  his  property  or 
goods  or  erect  valuable  buildings  on  his  own  premises,  in 
close  proximity  to  such  road;  but  in  doing  so  he  takes 
upon  himself  the  risk  of  danger  of  fire  being  communi- 
cated thereto  without  the  fault  of  the  railroad  company 
or  its  servants." 

The  rule  adopted  in  that  case  was  expressly  affirmed  in 
the  cases  of  Pittsburgh,  etc.,  R.W.  Co.v.  Hixon,  supra,  and 
Chicago,  etc.,  R.W. Co^  v.  Ostrander,  supra,  and  in  the  re- 
cent case  of  Louisville,  etc.,  R.  W>Co>  v.  Schmidt,  134  Ind. 
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16,  the  same  principle  was  enforced  with  reference  to  the 
right  of  a  railway  company  to  use  safety  valves  upon  its 
locomotive,  though  its  use  should  cause  injury  to  one 
passing  near  the  railway.  Negligence  in  the  use  of 
proper  machinery  or  in  failing  to  use  proper  machinery 
may  be  the  basis  of  an  action  for  damages  for  burning 
property  adjacent  to  a  railway,  but  such  burning,  in  the 
absence  of  the  essential  element  of  negligence,  fur- 
nishes no  ground  of  relief. 

The  hazards  of  fire  are  no  greater  from  the  ordinary 
use  of  the  railway  locomotives  than  from  the  saw  mill, 
and  when  each  has  opportunity  to  cause  the  loss,  there 
is  no  occasion  for  departing  from  the  established  rules  to 
cast  the  responsibility  upon  either.  The  only  shadow  of 
justification  for  the  verdict  in  this  case  is  upon  the  claim 
that  certain  witnesses,  who  saw  locomotive  numbered  163 
pass  through  Sidney  the  night  of  the  fire,  saw  her 
emitting  sparks,  described  as  varying  in  size  from  that 
of  a  grain  of  wheat  to  that  of  a  grain  of  corn.  Such 
sparks  are  not  shown  by  the  evidence  to  have  been  of 
such  extraordinary  size  as  not  to  have  been  emitted 
through  a  regulation  mesh  or  screen  opening.  In  the 
absence  of  such  evidence,  and  considering  the  clear  and 
positive  evidence  that  the  screen  was  in  proper  repair, 
there  was  no  conflict  in  the  evidence,  and  the  general 
verdict  in  favor  of  the  appellee  was  without  support. 

We  conclude,  therefore,  that  the  circuit  court  erred  in 
overruling  appellant's  motion  for  a  new  trial,  and  its 
judgment  is  for  that  error  reversed,  with  instructions  to 
grant  a  new  trial. 

Filed  Feb  13,  ISM. 
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On  Petition  for  a  Rbhbaring. 

Hackney,  J. — We  are  met  with  an  earnest  and  able 
petition  for  a  rehearing  in  this  case,  and  have  given  the 
argument  of  counsel  our  careful  consideration. 

Counsel  assume  that  because  of  our  conclusion  that 
interrogatory  numbered  one  was  sustained  by  the  evi- 
dence, we  held  the  evidence  sufficient  to  establish  the 
firing  of  appellee's  mill  by  locomotive  163.  By  no  means 
do  we  desire  to  be  so  understood;  on  the  contrary  there 
was  conflict  in  the  evidence  as  to  whether  that  locomo- 
tive fired  the  mill  or  that  the  fire  had  originated  upon 
the  premises.  If  it  had  been  our  privilege  to  weigh  the 
evidence,  we  might  have  found  it  difficult  to  adopt  the 
view  that  the  fire  did  not  originate  upon  the  premises. 
By  that  interrogatory  and  the  answer  of  the  jury,  we  un- 
derstood, as  we  now  understand,  that  the  locomotive, 
described  generally  and  without  number  in  the  com- 
plaint, was  numbered  163.  The  inquiry  was  as  to  the 
identity  of  the  locomotive  which  it  was  alleged  had  fired 
the  mill,  and  not  as  to  whether  that  locomotive  had  fired 
the  mill. 

There  was  much  evidence  of  the  character  of  locomo- 
tives in  general  which  had,  for  months  before  theioccur^ 
rence  in  question,  been  in  use  by  the  appellant,  and 
particularly  as  to  the  size,  character,  and  height  of  the 
sparks  emitted  from  them,  but  it  was  finally  settled  that 
163,  if  any,  was  the  locomotive  that  must  have  fired  the 
mill.  But  two  witnesses  testified  to  seeing  that  locomo- 
tive pass  the  vicinity  of  the  mill.  One  said  that  the 
sparks  emitted  were,  in  size,  from  "the  little  end  of 
your  finger  up  to  the  size  of  a  pea,"  and  that  they 
would  go  and  keep  alive  about  twenty-five  feet  from  the 
flue.  As  there  was  no  claim  by  this  witness  that  such 
sparks  were  thrown  from  the  track  or  to  any  consider- 
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able  height,  we  attached  no  importance  to  his  evidence, 
the  size  of  the  sparks  not  varying  from  the  sizes  of  the 
regulation  meshes,  namely,  "3  by  3,  that  is  three  wires 
and  three  openings  to  the  inch,"  about  ''a  quarter  of  an 
inch,"  or  the  size  of  '*the  end  of  a  pencil."  The  other 
of  said  two  witnesses  testified  that  the  sparks  were 
thrown  twenty  or  thirty  feet  high,  and  looked  the  size 
of  corn  grains,  and  that  there  was  no  wind,  but  the  air 
was  heavy  enough  to  carry  the  smoke.  The  evidence  of 
this  witness,  and  not  that  of  the  former  or  of  those 
who  testified  concerning  other  locomotives  and  occasions , 
may  be  considered  in  connection  with  the  evidence  of 
McKenzie  and  Brumennyer  as  to  the  elevation  to  which 
sparks  would  ascend  with  a  given  speed  of  the  locomo- 
tive, and  the  distance  they  would  be  thrown  from  the 
track.  McKenzie  testified  that  '4f  the  train  was  run- 
ning slowly  and  the  sparks  got  up  twenty-five  feet,  I  think 
the  wind  would  affect  them,  but,  at  eighteen  miles  an 
hour,  I  don't  think  the  sparks  would  go  over  four  feet 
above  the  top  of  the  stack,  if  that."  He  testified  further 
that  if  sparks  the  size  of  a  grain  of  corn  or  of  a  pea 
were  thrown  ''fully  fifty  feet  away  from  the  track"  he 
would  say  there  was  something  wrong  with  the  spark 
arrester  or  the  management  of  the  engine.  These  two 
facts  are  urged,  in  connection  with  the  evidence  that 
sparks  were  thrown  ''twenty  or  thirty  feet  high,"  as 
disclosing,  prima  facie  that  there  was  negligence  in 
maintaining  a  defective  spark  arrester  or  as  authorizing 
the  answer  to  interrogatory  numbered  thirteen.  The 
first  of  said  facts  raises  conflict  as  to  the  height  to  which 
sparks  ascended,  and  not  as  to  the  size  of  such  sparks  nor 
as  to  their  having  been  carried  from  the  track  or  upon 
the  premises  of  the  appellee.  The  second  of  said  facts 
was  a  conclusion  from  no  hypothesis  within  any  of  the 
evidence  in  the  case,  as  no  witness  had  testified  that 
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sparks  had  been  thrown  fifty  feet  or  any  other  distance 
from  the  track. 

The  witness  Brumennyer  testified  that  if  sparks  the 
size  of  a  grain  of  corn  or  a  pea  were  thrown  ''40  or  50 
feet  in  the  air  there  would  be  something  wrong  with  the 
spark  arrester."  Of  this  fact  we  may  say,  as  was  said 
of  the  like  conclusion  by  the  witness  McEenzie,  it  is  not 
within  the  hypothesis  of  the  evidence  of  the  witness  who 
testified  to  the  height  to  which  sparks  were  thrown  by 
the  locomotive  in  question.  Upon  these  false  hypotheses 
appellee's  learned  counsel  build,  as  probably  did  the 
jury,  the  conclusion  that  "the  sparks  emitted  were  too 
large, ' '  and  that  there  was  '  'a  break  in  the  netting.  "This 
false  conclusion  can  not  be  accepted  as  raising  a  conflict 
with  the  positive  evidence  that  the  spark  arrester  was 
not  defective. 

It  is  urged  now,  for  the  first  time,  as  in  conflict  with 
our  holding,  and  in  support  of  the  verdict  that  the  iaet, 
testified  to  by  one  witness,  that  it  was  difficult  to  remove 
the  netting  because  it  was  set  in  bars  which  were  bolted 
to  the  stack  by  five  dozen  bolts  and  that  such  bars  were 
corroded,  as  he  determined  from  the  presence  of  cinders 
on  top  of  the  netting,  proved  that  there  was  an  imper- 
fection in  the  netting.  The  fact  that  the  bars,  which 
were  claimed  to  be  corroded,  were  not  the  wires  which 
constituted  the  netting  is  manifest,  both  from  inquiries 
by  appellee's  counsel  and  by  the  answers  of  the  witness. 
It  is  also  manifest  that  any  difficulty  attending  the  re- 
moval of  netting  is  no  evidence  of  the  imperfection  of 
the  netting.  If,  as  we  assume,  the  bars  but  supported 
the  netting,  we  are  unable  to  determine  how  the  fact  of 
their  having  been  corroded  permitted  sparks  larger  than 
the  regulation  mesh  to  escape  through  the  netting,  and 
it  would  certainly  not  uphold  the  theory  that  there  was 
a  break  in  the  netting.    We  are  equally  at  a  loss  to  know, 
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from  the  evidence,  how  the  presence  of  cinders  upon  the 
netting  authorized  the  conclusion  of  the  witness  that  the 
bars  were  corroded.  Nor  can  we  presume,  as  appellee's 
counsel  argue,  that  the  cinders  upon  the  netting  would, 
if  they  had  passed  out  through  the  regulation  meshes, 
have  been  shaken  back  through  the  netting  by  the  vio- 
lence of  the  locomotive  in  moving.  Such  presumption 
would  not  alone  involve  size  and  form,  but  would  stand 
upon  the  supposition  that  such  cinders  had  been  carried 
a  considerable  distance  with  such  violence  as  to  shake 
them  back. 

It  can  not  be  forgotten  that  the  burden  of  the  issue  of 
defective  appliances  rested  upon  the  appellee,  and  that 
such  burden  could  not  be  discharged  by  merely  suggest- 
ing possibilities  or  raising  vague  doubts,  from  which 
reasonable  and  probable  inferences  of  fact  could  not 
legitimately  be  drawn  in  contradiction  of  the  positive 
and"  unequivocal  evidence  that  no  defects  existed. 

No  one  claimed  and  no  evidence  authorized  the  infer- 
ence that  "too  many  sparks  were  emitted."  No  evidence 
was  given  that  sparks  as  large  as  a  grain  of  corn  could 
not  have  passed  through  a  regulation  mesh.  No  evi- 
dence was  given  that  the  netting  was  broken,  and  the 
conclusions  of  the  jury,  as  answered  to  the  thirteenth  in- 
terrogatory, have  no  support,  but  stand  upon  unjustifia- 
ble inferences  and  upon  unwarranted  hypotheses.  We 
did  not  hold  and  do  not  now  hold,  as  counsel  suggest, 
that  the  mere  failure  of  proof  to  support  an  answer  to  an 
interrogatory  requires  reversal,  but  in  this  case  it  is  held 
that  a  fact,  found  by  the  special  answers,  being  indis- 
pensable to  the  support  of  the  general  verdict  but  not  be- 
ing supported  by  the  evidence,  establishes  the  weakness 
of  the  general  verdict  and  requires  its  overthrow. 

The  petition  is  overruled. 

Filed  Oct.  17, 1894. 
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No.  17^508. 

Pillars  v.  McConnbll. 

Trust. — Qwirdtan  PurcJMHng  Land  vdth  Ward^s  Money. — RemiUinff  or 
Constructive. — Where  a  guardian  purchases  land  with  money  be- 
longing to  his  ward,  and  takes  the  title  thereto  in  his  own  name,  a 
resulting  or  oonstmctive  trust  is  thereby  created  in  favor  of  the 
ward. 

Samb.— TTard  Must  Show  Purchase  to  Have  Been  WUh  Hie  Ihtnde.—U 
the  ward  seek  to  establish  such  trust,  he  must  clearly  and  distinct- 
ively show  that  the  purchase  of  the  real  estate  in  controversy  was 
made  in  whole  or  in  part  with  the  trust  funds. 

From  the  Adams  Circuit  Court. 

8.  Peterson  and  C.  J.  Lutz,  for  appellant. 

J.  T.  France  and  /.  T.  Merryman,  for  appellee. 

Jordan,  J. — ^Action  by  appellant  in  the  lower  court  to 
enforce  a  resulting  trust  in  certain  described  real  estate. 
The  only  error  presented  by  the  assignment,  and  argued 
by  appellant,  is  upon  the  action  of  the  court  in  over- 
ruling he^  motion  for  a  new  trial,  the  contention  being 
that  the  decision  of  the  court  is  not  sustained  by  the 
evidence,  and  that  the  decision  is  contrary  to  law. 

The  following  appears  to  be  a  correct  summary  of  the 
essential  facts  set  up  in  the  complaint: 

"That  in  the  year  1870,  while  appellant  was  an  infant 
of  tender  years,  the  sum  of  $293.11,  being  her  share  of 
the  proceeds  of  certain  real  estate  sold  by  a  commis- 
sioner, came  into  the  hands  of  her  guardian,  one  John 
McConnell,  who  received  and  held  the  same  in  his 
capacity  as  guardian;  that  upon  the  receipt  of  said 
money  said  guardian  commingled  the  same  with  bis 
own  money,  and  with  this  money  purchased  the  real 
estate  in  controversy,  part  of  the  purchase-price  thereof 
being  paid  out  of  said  trust  fund;  that  said  guardian 
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took  the  deed  for  said  lands  in  his  own  name,  and  con- 
tinued to  hold  the  same  as  his  own  until  the  date  of  his 
death,  to  wit,  January  28^  1875;  that  an  administrator 
of  the  estate  of  McConnell  was  appointed.  Two-thirds 
of  the  real  estate  in  question  were  sold  by  him  to  pay 
debts,  upon  the  order  of  the  probate  court,  to  appellee  who 
was  the  widow  of  the  decedent,  the  remaining  one-third 
being  set  off  to  her  under  the  statute  as  such  widow. 

'  *The  estate  was  finally  settled  as  insolvent,  and  no  steps 
were  taken  in  any  way  looking  to  the  payment  or  settle- 
ment of  the  amount  due  from  said  McCk)nnell  to  appel- 
lant by  virtue  of  his  said  trust;  that  during  all  of  said 
time  appellant  was  an  infant,  and  that  she  has  never 
been  paid  said  money  by  her  said  guardian  or  by  any 
other  party;  that  appellee,  when  she  purchased  said  real 
estate,  had  full  knowledge  of  the  trust  existing  against 
the  same." 

Issues  were  joined  by  an  answer  in  denial  and  by  way 
of  set-off.  A  trial  resulted  in  a  judgment  for  appellee. 
It  is  apparent  from  these  alleged  facts,  that  the  theory  of 
the  complaint  is  to  enforce  a  resulting  or  constructive 
trust  against  the  land  held  by  appellee. 

We  must  therefore  presume  that  it  was  upon  this 
theory  that  the  action  was  tried  and  determined  in  the 
trial  court,  and  from  this  the  parties  will  not  be  per- 
mitted to  depart  on  appeal  to  this  court.  Jones  v.  Ctd- 
leuy  40  N.  E.  Rep.  124,  and  cases  therein  cited. 

It  is  a  well  settled  rule  of  the  law  that  where  a  guardian 
purchases  land  with  the  money  belonging  to  his  ward, 
and  takes  the  title  thereto  in  his  own  name,  thereby 
a  resulting  or  constructive  trust  is  created  in  favor  of 
the  ward.  Ray  v.  Ferrell,  127  Ind.  570,  and  cases  cited. 
But  the  rule  is  also  firmly  settled  that  the  party  seeking 
to  establish  the  trust  must  clearly  and  distinctively  show 
that  the  purchase  of  the  real  estate  in  controversy  was 
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made  in  whole  or  in  part  with  the  trust  funds.  Pome- 
roy  Eq.  Jur.,  Vol.  2,  section  1049  and  section  1038; 
Ferris  v.  VanVecfUen,  73  N.  Y.  113;  Perry  Trusts,  vol. 
2,  sections  828,  836  and  842;  vol.  1,  section  137. 

We  have  carefully  read  the  evidence  in  the  record,  and 
it  fails,  in  our  judgment,  to  establish  a  trust  as  against 
the  real  estate  in  favor  of  appellant,  for  the  reaaon,  at 
least,  that  there  is  an  absence  of  any  facts  showing  that 
any  part  of  the  trust  funds  was  used  by  the  guardian  in 
the  purchase  of  the  lands  in  question. 

Again,  if  we  could  adjudge  that  a  trust  had  been 
established  in  favor  of  appellant,  the  evidence  would 
otherwise  support  the  finding  in  favor  of  appellee  upon 
her  contention  that  she  was  a  purchaser  for  value  of  the 
real  estate,  and  had  no  knowledge,  actual  or  construc- 
tive, of  the  trust  at  the  time  of  the  purchase.  Applying 
the  principles  laid  down  by  the  authorities  cited,  and  to 
which  we  yield  our  approval,  it  follows  that  the  decision 
of  the  trial  court  is  fully  sustained  by  the  evidence. 

Judgment  affirmed,  with  cost. 

Filed  May  14, 1895 ;  petition  for  rehearing  overraled  Sept.  18, 1896. 
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144    501 

Axton  bt  al.  v.  Carter  kt  al. 

SupbembGoubt  Practicb.— 2?ttZtn^  on  Demurrer, — Evidence, — Ham^ 
less  Error, — As  a  general  rale,  the  appellate  tribanal  can  not  look 
to  the  evidence  to  determine  whether  or  not  a  ruling  on  demarrer 
was  harmless. 

Statute  of  Limitations. — Sale  of  Real  Estate  by  Adminxstraior, — Five 
Years  Statute, — ^The  five  years  statute  of  limitation  applies  to  actions 
to  recover  real  estate  sold  by  an  administrator.  See  section  294,  R. 
8. 1894. 
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Dscbdemt's  Estate.  —  ScUe  of  Land  by  Administrator  to  Himself 
Through  Third  Party, —  Voidable. — Estoppel, — A  sale  of  real  estate 
by  an  administrator  to  himself,  through  a  third  party,  \a  voidable 
at  the  election  of  the  cestui  que  trust,  but  if  the  cestui  que  trust  re- 
ceive the  proceeds  of  the  sale,  or  any  part  thereof,  with  full 
knowledge  of  all  the  facts,  he  thereby  confirms  and  ratifies  the  sale, 
and  can  not  afterwards  avoid  it. 

From  the  Spencer  Circuit  Court. 

E,  M.  Swan  and  C.  B.  Laird,  for  appellants. 
A.  J.  PaytoUf  F,    W.  Henring  and  T.  E.   Snyder y  for 
appellees. 

Monks,  J. — ^The  appellees  brought  this  action  against 
the  appellants,  in  the  court  below,  to  set  aside  a  sale  of  real 
estate,  alleged  to  have  been  made  by  an  administrator  to 
himself  through  a  third  party. 

It  is  averred  in  the  complaint,  which  is  in  one  para- 
graph,  that  one  John  Carter  died  the  owner  of  certain 
real  estate,  describing  it,  leaving  the  appellees  as  his 
heirs  at  law;  that  Robert  J.  Axton,  now  deceased,  was 
duly  appointed  administrator  of  said  estate,  and  pro- 
cured an  order  of  court,  and  sold  said  real  estate  to  one 
William  P.  Ferguson  for  $170,  which  he  paid  in  cash; 
that  said  sale  was  reported  to,  and  confirmed  by  the 
court,  and  said  administrator,  on  the  13th  day  of  No- 
vember, 1878,  executed  a  deed  therefor  to  said  Ferguson; 
that  said  administrator  procured  said  Ferguson*  to  buy 
said  land  for  him  (said  administrator),  to  be  held  in  trust 
for  him,  under  an  agreement  that  he  would  pay  the  pur- 
ch^e-money  therefor,  and  that  said  Ferguson  would 
convey  said  real  estate  to  him,  or  to  anyone  else,  when- 
ever thereafter  requested  by  said  administrator;  that 
said  purchase-money  was  paid  by  said  administrator, 
and  not  by  said  Ferguson;  that  on  the  19th  day  of 
April,  1881,  said  Ferguson  conveyed  said  real  estate  to 
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the  said  administrator;  that  said  Axton  has  held  posses- 
sion of  said  real  estate  ever  since  said  pretended  sale; 
that  by  reason  of  said  pretended  sale  the  appellees  are 
entitled  to  have  said  sale  declared  null  and  void. 

To  this  complaint  the  appellants  filed  a  demurrer, 
stating  for  ground  of  objection,  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  overruled  by  the  court,  to  which 
the  appellants  reserved  an  exception.  This  was  error. 
The  complaint  did  not  state  any  cause  of  action  against 
the  appellants,  or  give  any  reason  for  making  them  de« 
fendants  to  the  action. 

Counsel  for  appellee  urge  that  this  error  was  cured  at 
the  trial  by  an  agreement  as  to  a  part  of  the  facts.  The 
general  rule  is  that  this  court  can  not  look  into  the  evi- 
dence to  determine  whether  or  not  a  ruling  on  demurrer 
was  harmless.     Elliott  App.  Proced.,  section  638. 

The  appellants  filed  an  answer  in  five  paragraphs.  The 
first  was  a  general  denial.  The  appellees  filed  a  demur- 
rer to  the  second,  third,  fourth,  and  fifth  paragraphs  of 
answer,  which  was  sustained  and  exceptions  taken.  The 
second  and  fourth  paragraphs  of  answer  pleaded  the  five 
years'  statute,  and  the  third  the  six  years*  statute  of  lim- 
itations. Counsel  for  appellee  contend  that  these  rul- 
ings were  correct;  that  this  case  comes  under  the  fifteen 
years'  statute.  Section  294,  R.  S.  1881,  section  295,  R. 
S.  1894. 

It  was  held  in  Potter  v.  Smith,  36  Ind.  231,  which  was 
an  action  like  the  one  now  before  the  court,  that  the  case 
was  embraced  by  the  fifteen  years'  statute,  section  294, 
supra. 

The  attention  of  the  court  does  not  seem  to  have  been 
called,  in  that  case,  to  the  fourth  clause  of  section  293, 
R.  S.  1881   (section  294,  R.  S.  1894),  which  provides: 
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"For  the  recovering  of  real  property  sold  by  executors, 
administrators,  guardians  or  commissioners  of  court  upon 
a  judgment  specifically  directing  the  sale  of  property  ♦ 
sought  to  be  recovered,  brought  by  a  party  to  the  judg- 
ment, his  heirs,  or  any  person  claiming  a  title  under  a 
party,  acquired  after  the  date  of  the  judgment,  within 
five  years  after  the  sale  is  confirmed." 

In  Fisher  v.  Biish,  133  Ind.  315,  which  was  an  action 
like  this,  brought  by  heirs  to  set  aside  a  sale  made  un- 
der an  order  of  court  by  an  administrator  to  himself 
through  a  third  party,  this  court  held  that  the  case  came 
within  the  fourth  clause,  sttpra.  We  are  of  the  opinion 
that  this  is  the  correct- rule.  This  is  certainly  an  action 
brought  by  a  party  to  the  judgment  to  recover  real  estate 
sold  by  an  administrator  under  an  order  of  court  spe- 
cifically directing  the  sale,  which  brings  it  within  the 
five  years'  statute.     Fisher  v.  Bvsh,  supra. 

The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond and  fourth  paragraphs  of  answer. 

This  case  being  governed  by  the  five  years'  statute, 
there  was  no  error  in  sustaining  the  demurrer  to  the 
third  paragraph  of  answer. 

The  fifth  paragraph  of  answer  is,  in  substance,  that 
there  was  left  of  the  proceeds  of  the  sale  of  said  real 
estate  after  the  payment  of  the  debts- the  sum  of  $71.85, 
and  that  in  the  year  1881  the  appelle^  and  those  under 
whom  they  claim  as  the  heirs  of  said  John  Carter  volun- 
tarily received  and  collected  said  amount  and  have  re- 
tained the  same  to  the  present  time  with  a  full  knowledge 
of   the  facts,  and  thereby  ratified  and  confirmed  said  sale. 

It  is  a  well  established  proposition  that  a  sale  of  real 
estate  made  by  an  executor  or  administrator  to  himself 
through  a  third  party,  is  voidable  at  the  election  of  the 
cestui  que  trust,  but  not  void.  Comegys  v.  Emericlc,  134 
Ind.  148;  Carter  v.  Lee^  51  Ind.  292;  Rice  v.  Cleghorn, 
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21  Ind.  80;  Morgan  v.  WaUUs,  69  Ind.  260;  Shaw  v. 
Swiftf  1  Ind.  565;  Murphy  v.  Teter,  Admr,,  56  Ind.  545; 
^Boerum  v.  Schenck,  41  N.  Y.  182;  Dodge  v.  jS^en«,  94 
N.  Y.  209;  1  Perry  Trusts,  section  195,  on  page  246;  2 
Perry  Trusts,  section  602;  1  Bigelow  Fraud,  pages  320- 
322,  342-3. 

It  has  been  uniformly  held  that  if  one  who  has  the 
right  to  avoid  a  sale  of  land  receives  the  proceeds  of  tlic 
sale,  or  any  part  thereof,  with  a  full  knowledge  of  all  the 
facts,  he  thereby  confirms  and  ratifies  the  sale,  and  can 
not  afterwards  avoid  it.  WUmore  v.  Stetler,  137  Ind.  127; 
Walling  v.  Burgess,  122  Ind.  299;  PalmerUm  v.  Hoop, 
131  Ind.  23,  and  authorities  cited;  Boerum  v.  Schenck, 
supra;  Staie,  ex  rd.y  v.  Stanley,  14  Ind.  409;  2  Herman 
Estoppel,  sections  1057,  1059.  1063  and  1069. 

This  rule  applies  to  sales  made  by  an  administrator  to 
himself  through  the  intervention  of  a  third  party.  Scott 
V.  Freeland,  7  S.  &  M.  409,  45  Am.  Dec.  310;  Jones  v. 
Smith,  33  Miss.  215;  Bruch  v.  Lantz,y2  Rawle  (Pa.) 
392,  on  pages  417-420,  21  Am.  Dec.  458;  Beeson  v. 
Beeson,  9  Barr  (Pa.  St.),  279,  pages  299  (300);  2  Pom- 
eroy  Equity,  sections  964,  965  and  1078;  1  White  and 
Tudor 's  Leading  Cases  in  Equity,  256-258;  1  Bigelow 
Frauds,  320-322. 

Under  *these  authorities  the  fifth  paragraph  was  suffi- 
cient, and  the  demurrer  should  have  been  overruled. 

The  other  errors  assigned  need  not  be  considered,  as 
they  may  not  arise  on  a  retrial  of  the  cause. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Filed  Jan.  30, 1895 ;  petition  for  a  rehearing  overruled  June  22, 1895. 
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No.  17,220.  I4l    6771 

141    702 

Deniston,  Auditor,  v.  Terry. 

NoncB. — Actual  Notice. — Appearance. — Jurisdiction. — Where  a  party 
has  actual  notice,  and  voluntarily  enters  his  appearance  to  resist  a 
proposed  action  against  him,  that  is  sufficient  to  confer  jurisdiction. 

Building  Associations. — Paid-up  Stock  Taxable. — Paid-up  building 
and  loan  stock,  i.  e.  stock  held  by  investors  as  debentures,  or  as 
evidence  of  money  paid  or  loaned  by  them  to  the  association,  is    ji'li  67^| 
taxable  against  the  holder  thereof,  and  the  taxes  thereon  payable    B^  ^| 
by  him,  notwithstanding  the  statute  for  the  assessment  of  building 
and  loan  associations. 

8ahb. — Debtor  and  Creditor.— The  holder  of  such  stock  is  a  creditor  of 
the  association. 

Same. — What  Stock  Taxable. — All  building  and  loan  stock,  unless  it 
be  that  held  by  borrowers,  is  taxable. 

From  the  Fulton  Circuit  Court. 

W.  A.  Ketcham,  Attorney-General,  and  M.  A.  Baker, 
for  appellant. 

/.  H.  C.  Royce,  Q.  M.  Walker,  B.  K.  Elliott,  W.  F. 
Elliott,  0.  W.  Holman,  R.  C.  Stephenson,  S.  D.  Coffey, 
J.  M.  Rawley  and  T.  W.  Hutchinson^  for  appellee. 

Howard,  C.  J. — On  August  14,  1893,  the  county  as- 
sessor placed  in  the  hands  of  appellant  the  following 

statement: 

"Rochester,  Ind.,  August  14,  1893. 

"Auditor  of  Fulton  county:  Place  on  the  tax  dupli- 
cate as  'omitted  property'  the  sum  of  $1,500  to  Frank 
H.  Terry,  town  R.,  and  charge  up  the  taxes  on  the  same 
for  the  year  1893.  J.  N.  Orr,  County  Assessor. 

"Paid  up  B.  and  L.  stock." 

On  August  21,  1893,  the  appellee  filed  with  the  appel- 
lant his  written  protest  against  the  placing  upon  the 
duplicate  of  said  $1,500  of  building  and  loan  stock  for 
the  reasons:     (1)   That  section  89  of   the  general   tax 
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law,  Acts  1891,  p.  233  (section  8507,  R.  S.  1894),  ''ex- 
pressly exempts  building  and  loan  association  stock  from 
taxation;"  (2)  that  the  assessor  should  have  brought 
the  matter  before  the  county  board  of  review;  and  (3) 
that  the  appellee  should  have  received  five  days'  notice  of 
the  proposed  assessment. 

On  September  27,  1893,  the  appellee  filed  his  com- 
plaint alleging  the  foregoing  facts  and  asking  that  the 
appellant  be  enjoined  from  placing  said  building  and 
loan  stock  upon  the  tax  duplicate.  To  this  complaint  a 
demurrer  was  overruled,  and  this  ruling  is  the  only  error 
assigned. 

If  we  should  consider  only  the  reasons  given  in  the 
protest  and  in  the  complaint  for  injunction  we  should 
have  to  hold  them  insufficient.  We  do  not  think,  in  the 
first  place,  that  the  statute  cited  attempts  to,  or  does, 
in  fact,  ''expressly  exempt  building  and  loan  association 
stock  from  taxation;"  nor  do  we  think  that  if  such  at- 
tempt were  made  it  would  be  in  compliance  with  the 
terms  of  the  constitution. 

Article  X,  section  1,  of  the  constitution  requires  that 
"The  General  Assembly  shall  provide,  by  law,  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable  purposes,  as 
may  be  specially  exempted  by  law."  Certainly  it  will 
not  be  contended  that  "building  and  loan  association 
stock"  is  within  any  of  the  classes  of  property  which  it 
is  here  provided  may  be  exempted  from  taxation.  This 
stock  is  not  "municipal,  educational,  literary,  scientific, 
religious,  or  charitable"  property,  and  so  is  not  of  any 
of  the  kinds  of  property  that  "may  be  specially  exempted 
by  law"  from  taxation. 
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As  to  the  claim  that  the  matter  of  this  taxation  should 
have  been  brought  to  the  attention  of  the  county  board 
of  review,  it  is  enough  to  say  that  the  complaint  shows 
that  this  stock  was  ''omitted  property,'' and  that  section 
113  of  the  general  tax  law  (section  8531,  R.  S.  1894) 
provides,  amongst  other  things,  that  ''It  shall  be  the 
duty  of  the  county  assessor,  at  any  time  during  the 
year,  to  list  and  assess  upon  the  proper  assessor's  books, 
in  the  office  of  the  county  auditor,  any  omitted  prop- 
erty that  he  may  discover,  and  which  should  be  assessed; 
and  the  same  shall  be  placed  upon  the  duplicate  by  the 
auditor,  and  the  taxes  thereon  extended  and  collected  as 
in  other  cases."  Notice  to  the  property  owner  of  the 
proposed  assessment  of  such  omitted  property  is  also 
provided  for  in  the  same  section.  Sainiy.  Wehhy  Exr.^ 
141  Ind.  382. 

As  to  the  third  reason  given  for  the  injunction,  that 
"no  such  notice'*  to  appellee  as  required  by  statute  was 
given,  we  may  observe  that  it  is  not  denied  that  some 
notice  was  given.  It  is  further  shown  that  appellee  did 
appear  and  protest  against  the  proposed  assessment; 
and  also,  that  some  time  afterwards,  at  the  date  of 
filing  the  complaint,  the  assessment  had  not  yet  been 
made,  the  allegation  being,  "that  notwithstanding  the 
protest  the  defendant  is  threatening"  to  place  upon  the 
tax  duplicate  for  the  year  1893  said  $1,500  of  building 
and  loan  stock.  Where  a  party  has  actual  notice,  and 
voluntarily  enters  his  appearance  to  resist  a  proposed 
action  against  him,  that  is  sufficient  to  confer  jurisdic- 
tion. 

The  reasons  given  in  the  complaint  being  insufficient, 
it  remains  to  inquire  whether  the  facts  alleged  were  such 
as  to  authorize  the  granting  of  the  injunction. 

From  the  complaint  it  appears  that  the  stock  here  in 
question  is  "paid  up  building  and  loan  stock." 
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The  statute  under  which  building  and  loan  associa- 
tions are  assessed,  being  section  89  of  the  general  tax 
law,  supra,  and  which  is,  substantially,  a  re^nactment 
of  the  act  in  force  March  7, 1887,  Acts  1887,  p.  40  (sec- 
tions 858,  859,  Elliott's  Supp.;  sections  4462,  4463,  R. 
S.  1894),  is  as  follows: 

"Building,  loan-fund  and  saving  associations  shall 
be  listed  and  assessed  in  the  following  manner:  Before 
the  first  day  of  June  of  each  year,  the  secretary  of  every 
building,  loan  and  savings  association  shall  file  with 
the  auditor  of  the  county  in  which  such  association  was 
organized,  a  duplicate  statement  verified  by  said  secre- 
tary, showing  the  amount  paid  into  said  association  by 
shareholders  upon  shares  of  stock  issued  by  it  up  to  the 
first  day  of  April  preceding,  and  then  outstanding,  and 
also  the  amount  loaned  up  to  said  date,  to  shareholders, 
and  secured  by  mortgage  upon  real  estate  listed  for  taxa- 
tion. 

"And  the  auditor  shall  deliver  said  statement  to  the 
proper  assessor,  who  shall  proceed  to  assess  said  associa- 
tion for  taxation  with  the  amount  shown  to  have  been 
paid  into  said  association  up  to  said  first  day  of  April 
upon  outstanding  shares  of  stock,  less  the  amount  shown 
by  the  statements  to  have  been  loaned  to  shareholders 
upon  said  mortgage  security  so  listed  for  taxation,  and 
neither  said  association  nor  the  shareholders  therein  shall 
be  liable  to  other  taxation  upon  said  shares  of  stock.'' 
Acts  1891,  p.  233,  supra,  section  8507,  R.  S.  1894. 

Whether,  as  contended  by  appellant,  this  statute  is 
unconstitutional  as  to  all  shares  of  stock,  including  those 
upon  which  shareholders  have  obtained  loans  from  the  as- 
sociation, secured  by  mortgage  upon  real  estate  listed  for 
taxation,  as  well  as  those  shares  held  by  creditors  of  the 
association,  we  need  not  inquire,  since  the  question  be* 
fore  us  relates  altogether  to  the  latter  class  of  stock. 
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We  may  say,  however,  that  the  stock  held  by  borrow- 
ers appears  to  be  the  kind  of  stock  contemplated  in 
the  statute.  When  a  shareholder  in  a  building  and  loan 
association  has  borrowed  from  it  the  value  of  his  stock, 
and  is  engaged,  under  the  rules  of  the  association,  in 
repaying  his  loan  by  weekly  or  monthly  installments,  or 
at  such  times  and  in  such  amounts  as  may  be  agreed 
upon,  subject  to  the  provisions  of  the  statutes  regulating 
such  associations,  it  would  seem  that  the  stock  so  held 
in  his  name  is  not  of  any  real  value,  except  to  show  the 
terms  of  his  contract  of  payment  to  the  association.  As 
to  such  stock,  moreover,  it  would  appear  that  the  money 
on  hand,  being  the  difference  between  that  received  by 
the  association  and  that  so  loaned  out  by  it,  is  the  true 
value  of  the  assets  of  the  association,  and  the  amount, 
therefore,  for  which  it  should  be  taxed,  aside  from  the 
mortgaged  real  estate,  the  latter  being  also  duly  assessed 
for  taxation.  If  this  were  true,  there  would,  in  effect, 
be  no  exemption  of  shares  from  taxation,  such  shares 
being  of  no  money  value. 

It  may  be  observed  further  that  there  is  here  no  ques- 
tion of  the  assessment  of  notes  taken  by  the  association 
on  its  loans.  It  is  not  clear,  therefore,  that  the  Illinois 
ease  cited  by  appellant  is  in  point,  which  holds  a  similar 
law  unconstitutional.  PeopWs  Loan,  etc, ,  Assn.  v.  Keith, 
39  N.  E.  Rep.  1072. 

Nor,  indeed,  are  we  able  to  see,  as  at  present  advised, 
why  such  a  method  of  taxation,  so  far  as  borrowers* 
stock  is  concerned,  should  be  held  obnoxious  to  the  re- 
quirement of  the  constitution,  that  '*the  General  Assem- 
bly shall  provide  by  law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,  and  shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal.'' 

As  said  by  counsel  for  appellee,  this  provision  of  the 
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<3onstitution  does  not  require  a  uniform  method  of  taxa- 
tion,  but  only  that  there  shall  be  a  uniform  and  equal 
rate  of  taxation,  and  that  there  shall  be  a  just  valuation 
of  all  property  for  taxation.  Different  methods  may  be, 
and  indeed  often  must  be,  pursued,  as  to  different  kinds 
and  classes  of  property,  in  order  to  attain  to  this  "uni- 
form and  equal  rate''  and  to  this  '*just  valuation"  of 
"all  property."  Whitney  v.  Ragadale,  33  Ind.  107;  Cleve' 
landf  etc.,  jR.  W.  Co.  v.  Backus^  Treas.,  133  Ind.  513. 

But  the  question  as  to  assessment  of  borrower's  build- 
ing and  loan  stock,  and  also  that  as  to  assessment  of  notes 
or  other  evidences  of  credits  held  by  building  and  loan 
associations,  are  not  before  us  in  this  case,  although  ably 
and  earnestly  argued  by  counsel  on  both  sides;  and  we 
must,  therefore,  decline  to  pass  upon  any  propositions 
relating  to  such  matters. 

The  question  in  the  record  is,  whether  paid-up  build- 
ing and  loan  stock,  in  other  words,  stock  held  by  in- 
vestors, as  debentures,  or  as  evidence  of  money  paid  or 
loaned  by  them  to  the  association,  is  taxable,  notwith- 
standing the  statute  for  the  assessment  of  building  and 
loan  associations.  We  think  such  stock  is  taxable.  If 
we  thought  otherwise,  we  should  have  to  consider  the 
statute  itself  unconstitutional. 

In  this  connection  counsel  for  appellee,  in  their  addi- 
tional brief,  have  laid  down  three  propositions,  which 
we  think  in  point  and  to  which  we  fully  agree: 

"First.  This  court  will  not  decide  a  constitutional 
question  when  the  cause  can  be  decided  upon  its  merits 
without  such  decision.  Hoover  v.  Wood,  9  Ind.  286; 
Parker  v.  State,  ex  reL,  133  Ind.  178. 

"Second.  A  statute  may  be  constitutional  in  part  and 
unconstitutional  in  other  parts.  State,  ex  rel.,  v.  Blend, 
121  Ind.  514;  State,  ex  reL,  v.  Gorby,  122  Ind.  17. 

"Third.  When  a  statute  is  susceptible  of  two  construe- 
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tions,  one  of  which  will  bring  it  into  conflict  with  the 
constitution  of  the  State,  and  the  other  will  not,  the  lat- 
ter construction  will  be  adopted.  Warren  v.  Britton,  84 
Ind.  14;  Hays  v.  Tippy,  91  Ind.  102;  CampbeU  v.  Dwig- 
gins,  83  Ind.  473. *' 

The  Legislature,  in  the  enactment  of  the  statute  for 
the  assessment  and  taxation  of  building  and  loan  asso- 
ciations, had  in  mind,  as  we  think,  building  and  loan 
stock,  properly  so  called;  that  is,  stock  held  by  those 
who  make  stated  payments  to  the  association  in  return 
ior  money  borrowed  by  them  from  the  association,  and, 
by  such  borrowers,  invested  in  the  building  or  buying 
of  homes.  Whether  the  method  provided  in  the  statute 
for  the  assessment  of  building  and  loan  associations  is, 
as  to  such  borrower's  stock,  constitutional,  we  need  not, 
as  we  have  already  said,  inquire,  as  the  question  is  not 
here. 

We  are  of  opinion,  however,  that  the  statute  did  not 
contemplate  that  the  money  loaned  to  such  associations 
and  evidenced  by  debentures,  called  also  shares  of  stock, 
should  not  be  taxed  as  credits  held  by  such  stockholders. 
Such  shares  of  stock  are  of  the  apparent  value  of  the 
money  paid  upon  them  to  the  association,  and  should  be 
taxed  accordingly,  as  any  other  credits. 

Counsel  here  intimate  that  if  paid  up  stock  is  taxable, 
so  also  should  stock  be  which  is  partially  paid  up.  '*It 
would  be  absurd,''  say  counsel,  **to  say  that  stock  half 
paid  up  should  not  be  assessed  for  taxation  and  that  fully 
paid  should.  Surely,  if  $1,000  is  invested,  certificate 
issues  showing  full  payment  and  is  taxed,  $500  invested 
in  a  $1,000  certificate  should  not  escape." 

In  this  we  quite  agree  with  counsel.  Whether  the 
stockholder  who  has  loaned  his  money  to  the  association, 
and  has  received  certificates  of  stock  in  evidence  of  such 
loan,  has  in  fact  paid  in  full  for  the  stock,  or  has  made 
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only  part  payment  thereon,  he  should,  in  either  case,  be 
taxed  for  the  true  cash  value  of  his  stock,  and  that  value 
will,  in  general,  be  the  amount  paid  by  him  on  the 
stock. 

If  however,  the  stockholder  were  a  borrower  and  not 
a  lender,  his  stock  would  represent,  not  money  due  to 
him  as  a  creditor  of  the  association,  but  rather  money 
due  from  him  as  a  debtor  to  the  association.  Or,  at  most, 
if  the  borrower's  stock  represented  a  credit  due  him,  the 
money  borrowed  on  the  stock  would  be  a  debit  which,  as 
held  in  Florer  v.  Sheridan^  Admx,,  137  Ind.  28,  he  might 
deduct  from  the  credit. 

But  the  stockholder  who  is  simply  a  lender  to,  a 
creditor  of,  the  association,  as  appellee,  holds  his  stock 
in  evidence  of  such  credit,  just  as  he  might  hold  the 
promissory  note  or  other  obligation  of  the  association. 
Whether,  in  fact,  he  holds  a  certificate  of  stock  or  not, 
or  whatever  other  evidence  there  may  be  of  such  credit, 
can  make  no  difference.  He  is  an  actual  creditor.  The 
law  looks  through  names  and  sees  the  things  which  the 
names  stand  for.  Such  a  credit,  therefore,  by  whatever 
name  it  may  be  called,  or  however  it  may  be  evidenced, 
is  taxable  under  the  constitution  as  any  other  credit. 
Any  law  which  should  provide  otherwise  would  be  in- 
valid. All  building  and  loan  stock,  therefore,  unless  it 
bo  that  held  by  borrowers,  is  taxable.  Under  the  law, 
then,  the  stock  or  shares  of  stock  in  question  are  to  be 
assessed  and  charged  to  the  holder  of  the  stock  or  shares 
of  stock  and  the  tax  thereon  paid  by  him  and  not  by  the 
association. 

The  judgment  is  reversed,  with  instruction  to  sustain 
the  demurrer  to  the  complaint. 

Filed  Jane  22, 1895. 


MAY  TERM,  1895.  685 


The  State  r.  McCormick. 


No.  17,652. 


The  State  v.  McCormick.  lii  SS 

Criminal  Law. — Forgery, — Deed. — Insufficient  Indictment. — Variance  |v56  V^\ 

in  Name. — Where,  in  an  indictment  for  forging  a  deed»  it  is  alleged 
that  the  forged  deed  purports  to  have  been  executed  by  Hannah 
McCormick  for  the  conveyance  of  her  inchoate  interest  in  and  to 
certain  lands,  and  copies  of  the  signatures  to  the  alleged  forged  in- 
strument are  ''Zelos  McGormick"  and  ^'Hannah  McGormick/' and 
there  are  no  allegations  that  the  forged  signature  of  '^Hannah  Mc- 
Gormick"  was  intended  for  that  of  "Hannah  McCormick/'  nor 
that  in  writing  the  signature  there  was  any  error,  the  indictment  is 
insufficient  on  motion  to  quash. 

Same. — Idem  Sonana.— The  names  McCormick  and  McGormick  are 
not  idem  wnans. 

From  the  Boone  Circuit  Court. 

N.  Laughrun, Prosecuting  Attorney, and  C.N.  Beamer, 
for  State. 

Ariman  &  Levns,  for  appellee. 

Hackney,  J. — ^The  lower  court  sustained  the  appel- 
lee's motion  to  quash  the  indictment  in  this  case,  the 
substance  of  which  indictment  is  as  follows:  'That 
William  L.  McCormick,  on  the  10th  day  of  December, 
1894,  at,  etc.,  did  unlawfully,  etc.,  publish  and  place 
of  record  in  the  oflBce  of  the  county  recorder  of  said 
county,  as  true  and  genuine,  a  certain  false,  forged  and 
counterfeit  deed,  purporting  to  have  been  made  and  exe- 
cuted by  one  Hannah  McCormick  for  the  conveyance, 
and  conveying  the  inchoate  interest  of  said  Hannah 
McCormick  in  and  to  certain  lands  to  the  said  William 
L.  McCormick,  which  said  false,  forged  and  counterfeit 
deed  is  of  the  tenor  following."  Then  follows  a  copy  of 
a  warranty  deed,  in  the  usual  form,  and  the  copies  of 
the  signatures  thereto  are  "Zelus  McGormick"  and  "Han- 
nah McGormick."     It  charged  that  said  deed  was  so 
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published  with  intent  to  defraud  one  Charles  McCor- 
mick, to  whom  a  previous  deed  for  the  same  land  had 
been  executed  by  Hannah  McCormick,  and  which  deed 
had  been  withheld  from  record  by  the  defendant. 

There  are  no  allegations  that  the  forged  signature  of 
''Hannah  McGormick*'  was  intended  for  that  of  "Hannah 
McCormick"  nor  that  in  writing  the  signature  there  was 
any  error.  Indeed,  it  can  only  be  known  from  a  possi- 
ble inference  arising,  not  from  a  direct  allegation,  but 
from  the  recitals  in  the  deed  and  its  acknowledgment, 
that  the  person. whose  signature  was  forged  was  ''Han- 
nah McCormick,"  and  not  "Hannah  McGormick."  It 
is  manifest,  in  the  absence  of  some  such  showing,  that  a 
deed  signed  by  Hannah  McGormick  would  not  convey 
an  interest  in  the  lands  of  Hannah  McCormick.  The 
two  names  are  not  idem  sonans.  In  Zellers  v.  State ,  7 
Ind.  659,  it  was  held  that  Sedbetter  and  Ledbetter  were 
not  the  same. 

In  Porter  v.  State,  15  Ind.  433,  the  variance  between 
"E.  Lymour"  and  "E.  Seymour"  was  held  to  be  fatal. 

In  Black  v.  State,  57  Ind.  109,  "McKaskey"  and 
"McKloskey"  were  held  to  be  at  variance.  It  was  there 
stated  that  the  "true  rule  on  this  subject  was  said  to  be 
'that  if  the  names  may  be  sounded  alike,  without  doing 
violence  to  the  power  of  the  letters  found  in  the  variant 
orthography,  then  the  variance  is  immaterial.'  " 

In  Mitchell  v.  State,  63  Ind.  276,  "Hairholts"  and 
"Hairholser"  were  not  the  same.  See.,  also,  AhboUy, 
State,  59  Ind.  70;  State  v.  Pease,  74  Ind.  263;  Thomas  y. 
State,  103  Ind.  419. 

There  is  some  conflict  in  the  decisions  in  this  State  as 
to  what  variation  in  names  will  be  regarded  as  fatal,  but 
in  forgery  the  rule  of  pleading  has  been  regarded  with 
more  strictness  than  in  charging  some  other  offenses 
and  in  civil  proceedings.     If  the  case  had  proceeded  to 
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trial,  we  think  it  clear  that  the  deed  set  out  in  hsdc 
verba  would  not  establish  the  charge  that  it  purported  to 
convey  the  lands  to  Hannah  McCormick.  It  is  true 
that  the  purport  clause  in  an  indictment  will  not,  as  to 
the  character  of  the  instrument  forged,  prevail  as  against 
the  copy  of  the  instrument  in  the  indictment  and  will 
be  regarded  as  surplusage,  but  the  copy  will  not  be 
sufficient  in  this  case  to  override  the  allegations,  as  to 
the  former  deed  of  Hannah  McCormick  to  Charles 
McCormick,  which  allegations  were  made  to  establish 
the  fraudulent  effect  of  the  alleged  forged  deed.  In 
the  case  of  Powers  v.  State^  87  Ind.  97,  the  indictment 
charged  the  forgery  of  the  signature  of  **  Henry  Stell- 
horn,''  while  the  copy  of  the  forged  order  was  signed 
"Henry  Stillborn, ''  but  the  intention  of  the  defend- 
ant to  forge  the  name  of  ''Henry  Stellhorn"  was 
explicitly  alleged.  It  was  held  to  be  a  question  of  fact 
as  to  whether  such  was  the  intention,  and  if  it  was  he 
could  not  escape  because  of  his  bad  spelling. . 

A  similar  case  was  that  of  Myers  v.  Statey  101  Ind. 
379. 

It  was  there  held  that  the  indictment,  containing  "the 
necessary  averments  as  to  who  were  intended  by  the 
names  stated  in  the  instrument,"  was  sufficient. 

Facts  required  to  be  affirmatively  pleaded  are  not  sup- 
plied, even  in  civil  pleading,  by  mere  recital  allegations. 
Jackson  School  Tovmship  v.  Farlow,  75  Ind.  118. 

In  our  opinion  the  court  did  not  err  in  quashing  the 
indictment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  June  14,  1895. 
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iNSTBUcnoNS  TO  JuRY. — Relevant  to  Istues, — Pertinent  to  Evidence.— 
Reversal, — Instructions  to  the  jury  should  be  relevant  to  the  issue 
and  pertinent  to  the  evidence,  otherwise  it  will  work  a  reversal  of 
the  case  unless  harmless  to  appellant. 

Ii9TOxiGATiNO  LiQUOBS. — FitneM  of  Applicant, — QueBtion  of  Fact. — ^The 
question  of  the  fitness  of  an  applicant  to  sell  intoxicating  liquors  is 
one  of  fact  for  the  jury  to  determine)  and  not  a  question  of  law  for 
the  court. 

Same. — Imtructicn^  Erroneous, — Fitness  of  Applicant. — Usurping  Func" 
turn  of  Jury, — Where  the  court  instructed  the  jury  that  "a  person  to 
whom  a  license  is  granted  is  responsible  for  the  manner  in  which 
.the  house  is  kept,  but  if  he  employ  a  competent  and  careful  bar- 
tender and  give  him  positive  instructions  that  he  is  in  all  respects 
to  comply  with  the  law,  and  not  to  violate  it,  but  notwithstanding 
this  the  bartender  has,  in  the  absence  of  the  applicant,  and  with- 
out his  knowledge,  violated  the  law,  this  fact  alone  should  not  de- 
prive the  applicant  of  his  right  to  a  license,"  such  instruction  is  er- 
roneous as  usurping  the  function  of  the  jury. 

Same. — Licensee's  Responsibility.— Diligence. — Question  of  Fact. — Bar- 
tender.— The  licensee's  responsibility  for  the  manner  in  which  the 
house  is  kept  can  not  be  avoided  by  hiring  a  competent  and  careful 
bartender  and  giving  him  instructions  to  obey  the  law.  He  must, 
in  addition,  use  proper  care  and  diligence  to  see  that  the  business 
is  carried  on,  by  whomsoever  he  employs,  in  the  manner  required 
by  law,  and  whether  the  licensee  has  exercised  such  diligence  is  a 
question  of  fact. 

From  the  Carroll  Circuit  Court. 

W.  C,  Smithy  O,  W.  Julian  and  L.  D.  Boydf  for  appel- 
lants. 

Monks,  J. — ^This  was  an  application  made  to  the 
board  of  county  commissioners  to  obtain  a  license  to  re- 
tail intoxicating  liquors.  The  cause  was  appealed  to  the 
circuit  court,  tried  by  a  jury  and  a  verdict  returned  for 
appellee,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  in  favor  of  appellee  for  such  license. 
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The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  4QauBes  for  a  new  trial  set  out  in  the  motion  are: 

1.  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence. 

2.  The  verdict  of  the  jury  is  contrary  to  law. 

3.  The  court  erred  in  giving  instruction  number  four 
on  its  own  motion. 

4.  The  court  erred  In  sustaining  appellee's  objection 
to  questions  asked  the  witness  Charles  Stockton  on 
cross-examination . 

It  appears  from  the  undisputed  evidence  that  appel- 
lee, prior  to  the  application  in  this  cause,  had  been  en- 
gaged in  the  sale  of  intoxicating  liquor,  under  license, 
at  Kirklin,  in  Clinton  county,  where  he  lived,  and 
personally  managed  the  business;  that  he  also,  during 
the  same  time,  was  engaged  in  the  same  business,  under 
license,  at  Burlington,  Carroll  county,  the  place  where 
he  was  seeking  in  this  case  to  again  obtain  license;  that 
the  business  at  Burlington  had,  for  five  months  prior  to 
the  trial  of  this  cause,  been  in  charge  of  a  bartender 
called  Stockton,  the  applicant  only  visiting  the  saloon 
at  Burlington  once  or  twice  a  week,  and  then  not  for  a 
month  or  two,  remaining  a  few  hours  at  a  time. 

At  the  saloon  in  Kirklin  appellee  sold  intoxicating 
liquor  on  Sunday,  and  with  his  knowledge  and  consent 
such  saloon  was  used  for  gaming,  in  which  he  occasion- 
ally participated. 

In  the  saloon  at  Burlington,  managed  by  the  barten- 
der Stockton,  liquor  was  sold  to  men  in  a  state  of  intox- 
ication, and  gaming  was  carried  on  with  the  knowledge 
and  consent  of  the  said  bartender,  who  at  times  took  part 
therein. 

Appellee  testified  that  he  never  saw  any  games  of 
Vol.  141—44 
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chance  of  any  character  played  in  the  saloon  at  Burling- 
ton, and  that  he  never  sold  or  saw  any  one  else  sell  in- 
toxicating liquor  to  persons  in  a  state  of  intoxication  in 
said  saloon. 

The  bartender,  Stockton,  testified  that  appellee  ''was 
not  present  when  games  of  chance  were  played  in  the 
saloon  in  Burlington,  and  that  he  did  not  think  he  was 
present  when  intoxicating  liquor  was  sold  to  persons  iu 
a  state  of  intoxication." 

Instruction  number  4,  complained  of  by  appellants,  is 
as  follows: 

''There  has  been  some  evidence  given  tending  to  prove 
that  the  applicant  in  this  case  has  heretofore  been 
granted  a  license  to  sell  intoxicating  liquors  in  less 
quantities  than  a  quart  at  a  time  in  the  town  of  Burling- 
ton, but  that  he  intrusted  the  management  of  the  busi- 
ness to  a  bartender;  that  said  bartender  violated  the  law 
in  selling  to  persons  in  the  habit  of  becoming  intoxi- 
cated, and  that  he  allowed  parties  to  shake  the  dice  for 
the  drinks  in  said  place  of  business.  A  person  to  whom 
a  license  is  granted  is  responsible  for  the  manner  in 
which  the  house  is  kept;  but,  if  he  employs  a  competent 
and  careful  person  as  bartender,  and  gives  him  positive 
instructions  that  he  is  in  all  respects  to  comply  with  the 
law,  and  not  to  violate  it,  but  notwithstanding  this  the 
bartender  has,  in  the  absence  of  the  applicant,  and  with- 
out his  knowledge,  violated  the  law,  this  fact  alone 
should  not  deprive  the  applicant  of  his  right  to  a 
license." 

This  was  the  only  instruction  given  by  the  court  in 
relation  to  the  management  of  the  saloon  by  a  bartender 
or  an  agent  in  the  town  of  Burlington. 

The  objections  urged  to  this  instruction  are,  that  the 
same  was  not  applicable  to  the  evidence  and  that  it  did 
not  state  the  law  correctly. 
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It  is  a  well  settled  rule  that  the  instructions  to  the 
jury  should  be  relevant  to  the  issue  in  the  case  and  per- 
tinent to  the  evidence.  McMahon  v.  Flanders,  64  Ind. 
334;    Wallace  v.  Morgan,  23  Ind.  399. 

There  was  no  evidence  given  that  the  bartender,  Stock- 
ton, was  either  a  competent  or  careful  person,  or  that 
appellee  gave  him  any  instruction,  positive  or  otherwise, 
that  he  must  comply  with  the  law.  To  this  extent,  at 
least,  the  instruction  in  question  was  not  applicable  to 
the  evidence  and  should  not  have  been  given,  and,  unless 
harmless  to  the  appellants,  the  case  should  be  reversed 
therefor.  McMahony,  Flanders,  supra;  Nichlausv.  Bums, 
75  Ind.  93  (98);  Moore  v.  State,  Q^  Ind.  382;  Hays  v. 
Hynds,  28  Ind. 531;  Summerlot  Y.Hamilton,  121  Ind.  87. 

Neither  do  we  think  the  instruction  contains  a  correct 
statement  of  the  law.  The  statute  provides  that  the  ap- 
plicant must  be  a  fit  person  to  be  intrusted  with  the  sale 
of  intoxicating  liquors.     Section  5315,  R.  S.  1881. 

The  question  of  fitness  is  one  of  fact  for  the  jury,  not 
the  court,  to  determine.     Hardesty  v.  Hine,  135  Ind.  72. 

The  fitness  of  appellee,  who  resided  at  a  point  remote 
from  the  place  where  he  seeks  a  license  to  sell  intoxicat- 
ing liquors,  and  who  intrusts  his  business  to  the  man- 
agement of  a  bartender,  would  be  of  small  importance  if 
he  could  avoid  responsibility  in  the  manner  stated  in 
the  instruction. 

A  liquor  dealer  is  responsible  for  actionable  injuries 
caused  by  sales  of  liquors  made  by  his  agent  or  servants, 
and  it  is  no  defense  that  such  sale  was  made  without  his 
knowledge  or  against  his  express  orders.  Bamahy  v. 
Wood,  50  Ind.  405;  Keedy  v.  Howe,  72  111.  133;  Worley 
V.  Spurgeon,  38  Iowa,  465;  George  v.  Oobey,  128  Mass. 
289;  35  Am.  Rep.  376,  3  Am.  &  Eng.  Encyc.  of  Law, 
258,  48  Am.  Dec,  note  on  page  627;  Black  Intoxicat- 
ing Liquors,  section  298. 
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So  in  this  CMe,  if  the  appellee's  ealoon  was  run  in 
violation  of  the  law,  his  agent  selling  intoxicating  li- 
quors to  persons  in  violation  of  law,  playing  and  per- 
mitting games  of  chance  to  be  played  in  the  saloon,  he 
can  not  avoid  the  effect  of  such  conduct  by  merely  show- 
ing that  the  bartender  was  a  competent  and  careful  man 
when  he  employed  him,  and  that  he  gave  him  positive 
instructions  to  comply  with  the  law,  and  not  to  violate 
it,  and  that  such  violations  of  the  law  were  in  his  ab- 
sence and  without  his  knowledge.  The  court  well  said 
in  the  instruction  that  '  'a  person  to  whom  a  license  is 
granted  is  responsible  for  the  manner  in  which  the  house 
is  kept, ' '  and  it  is  equally  true  that  such  responsibility 
can  not  be  avoided  merely  by  hiring  a  competent  and 
careful  man,  and  giving  him  instructions  to  obey  the 
law.  He  must,  in  addition,  at  least,  use  proper  care  and 
diligence  to  see  that  the  business  is  carried  on  by  who- 
ever he  employs,  in  the  manner  required  by  law.  And 
whether  the  appellee  had  done  this  was  a  fact  to  be  de* 
termiued  by  the  jury.  It  was  the  exclusive  province  of 
the  jury  to  say  what  weight  the  facts  stated  in  the  in- 
struction, if  true,  should  have  in  determining  the  fitness 
of  the  appellee  to  be  intrusted  with  the  sale  of  intoxicat- 
ing liquors.  It  is  clear  that  the  court  erred  in  giving 
said  instruction.  Hardesty  v.  Hine,  9upra;  Oroseop  v. 
Rainer,  111  Ind.  361;  Bronson  v.  Dunn,  124  Ind.  252. 

Stockton,  appellee's  bartender,  and  a  witness  for  him, 
was  asked,  on  cross-examination,  questions  in  regard  to 
whether  dice  were  in  the  saloon  when  appellee  was  pres- 
ent, and  it  was  claimed  was  playing  games  of  ohanee  in 
which  dice  were  used. 

Appellee  objected  to  each  of  such  questions  for  the 
reason  that  the  same  were  not  a  proper  cross-examina- 
tion, which  the  court  sustained,  and  appellants  excepted. 
Witnesses  had  testified  on  behalf  of  appellants,  that  ap- 
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pellee  had  taken  part  in  games  of  chance  played  with 
dice  in  his  saloon  in  Burlington.  He  testified  in  his 
own  behalf  that  he  never  had  taken  part  in  such  games, 
and  had  no  knowledge  that  any  games  of  chance  were 
played  there. 

Stockton  had  testified  in  chief  that  he  ''never  saw  ap- 
pellee shake  a  game  of  dice  with  any  one  in  the  saloon 
in  Burlington/'  and  that  appellee  ''was  never  present 
when  a  game  of  chance  was  shook  between  any  persons." 

By  the  examination  of  this  witness  in  chief,  appellee 
had  opened  the  subject  of  his  (appellee)  playing  games 
of  chance  in  the  saloon  at  Burlington,  and  his  knowl- 
edge of  others  playing  such  games  there,  and  on  cross- 
examination  appellants  had  the  right  by  proper  ques- 
tions to  go  into  that  subject  in  all  its  details.  Louisville, 
etc.,  R.  W.  Co.  V.  Wood,  113  Ind.  544,  on  page  557,  and 
cases  cited. 

The  presence  of  dice  when  the  game  was  played  was 
an  essential  fact.  It  would  certainly  have  been  proper 
to  ask  appellee,  on  cross-examination,  if  at  the  time  it 
was  claimed  he  participated  in  the  game,  dice  were  not 
in  the  saloon,  or  concerning  anything  that  was  essential 
or  necessary  to  playing  the  game.  The  same  rule  ap- 
plies to  the  cross-examination  of  this  witness.  As  the 
judgment  must  be  reversed  for  the  reasons  stated,  it  is 
not  necessary  to  determine  whether  or  not  the  verdict 
was  sustained  by  the  evidence. 

The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  for  further  proceedings  not 
inconsistent  with*  this  opinion. 

Filed  Sept.  18, 1895. 
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ULJSi  KiZBK  V.  The  Town  of  Winchbstsb. 
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ISSLSil  Municipal   Corporation. — Sewer  AsseswierU, —■  Enforcemeni, —  Com* 

1154  202  plaint. — Preeumption. — In  actions  to  enforce  sewer  assessment  liens 

IIJ  ^  it  will  be  presomed  that  the  appraisers  discharged  the  duties  en- 

ifift  841  joined  upon  them  by  statute,  and  assessed  benefits  to  each  and  all 

141  t»4  lots  and  parts  of  lots  benefited  by  the  proposed  work. 

f  157  399  Same. — Sewer, — Act  of  1867. — Notice, — Constituiional  Law,— The  act  of 

141  atM  the  Legislature  of  1867  (3392  et  seq.,  R.  8. 1881),  relating  to  the  con- 

^^^      '  struction  of  sewers,  is  not  void  for  failure  to  provide  lor  notioe  to 

the  property-owner  affected  or  assessed  for  benefits. 

From  the  Randolph  Circuit  Court. 

J.  W.  Thompson,  for  appellant. 
/.  Canada,  for  appellee. 

Jordan,  J. — Appellee,  an  incorporated  town,  under  the 
laws  of  this  State,  constructed  a  sewer  in  pursuance  of 
an  act  of  the  Legislature  of  1867,  the  same  being  sec* 
tions  3392,  3393,  and  subsequent  ones  of  article  seven 
of  R.  S.  1881.  This  action  to  enforce  the  lien  created 
by  the  assessment  of  benefits  for  the  construction  of  the 
above  sewer  against  the  real  estate  of  appellant,  was 
commenced  by  appellee  under  section  3400,  R.  S.  1881. 
The  complaint  contains  sixteen  paragraphs,  each  alleg- 
ing facts,  fully  showing  that  all  the  required  steps  neces- 
sary to  create  the  lien  were  taken  by  the  municipal 
authorities,  in  accordance  with  the  statute  in  question. 
A  copy  of  the  report,  or  schedule,  of  the  appraisers  who 
assessed  the  benefits,  was  filed  with  and  made  a  part  of 
the  complaint.  Appellant,  by  a  demurrer,  called  in 
question  the  sufficiency  of  each  of  the  paragraphs,  and 
the  only  error  assigned  necessary  for  the  consideration 
of  this  court  is  based  upon  the  overruling  of  the  demur- 
rer.    Appellant's  grounds  are: 
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First.  That  there  are  no  allegations  in  the  complaint 
which  show  that  all  the  lots  that  were  benefited  by  the 
construction  of  the  sewer  were  assessed,  and  that  there 
is  nothing  attached  to  or  made  a  part  of  the  appraiser's 
report  which  shows  that  they  did  assess  all  the  lots  that 
were  benefited  by  the  proposed  improvement. 

Second.  That  the  statute  under  which  the  sewer  was 
constructed,  is  unconstitutional,  being  in  conflict  with 
section  twelve  (12)  of  the  bill  of  rights  of  the  constitu- 
tion of  this  State,  which  provides,  in  effect,  that  every 
person  shall  have  a  remedy  by  due  course  of  law,  and 
likewise  antagonistic  to  section  1  of  article  14  of  the 
federal  constitution,  wherein  it  is  provided  that  no  State 
shall  deprive  any  person  of  property  without  due  pro- 
cess of  law.  We  will  consider  the  questions  raised  and 
discussed  by  the  learned  counsel  for  appellant,  in  their 
order.  In  each  paragraph  of  the  complaint  it  is  averred 
that  the  appraisers  were  appointed  in  accordance  with 
section  3393,  supra.  Section  3400,  supra,  reads  as  follows: 
''The  said  lien  created  by  this  act  on  the  said  lots  or  parts 
of  lots  by  the  assessment  shall  be  in  favor  of  the  said 
town  in  which  such  lots  are  situated,  and  the  same  may 
be  enforced  by  an  action  in  the  name  of  the  town  in 
any  court  of  corapetent  jurisdiction;  and  in  such 
action  the  presumption  of  law  shall  be  that  all  the 
provisions  of  this  act  have  been  complied  with;  and  the 
only  defense  that  the  defendant  shall  be  allowed  to  set 
up  in  said  action  shall  be  that  he  has  paid  the  amount 
with  which  said  lots  or  parts  of  lots  are  charged,  and 
that  said  lots,  or  parts  of  lots,  are  not  benefited  to  the 
amount  assessed  against  the  same."  Under  this  section 
appellant  in  this  action  was  restricted,  and  only  permit- 
ted to  raise  the  objections,  or  make  the  defenses  therein 
stated,  and  the  court  is  required  to  presume  that  there 
has  been  a  compliance  with  the  provisions  of  the  law  by 
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those  charged  with  the  administration  thereof.  Hence 
it  follows  that  it  must  be  presumed  that  the  appraisers 
discharged  the  duties  enjoined  upon  them  by  the  statute, 
and  assessed  benefits  to  each  and  all  lots  or  parts  of  lots 
benefited  by  the  proposed  work. 

Appellant  controverts  the  validity  of  this  section,  but 
that  its  enactment  was  a  valid  and  legitimate  exercise  of 
legislative  power  is  well  settled  and  can  not  be  success- 
fully called  in  question.  Liberty  Township,  ete.,Y.  Brum- 
backy  68  Ind.  93;  Liberty  Township,  etc,  v.  Walhins, 
72  Ind.  459;  Sims  v.  Hines,  121  Ind.  534;  Boyd  v. 
Murphy,  127  Ind.  174;  Reeves  v.  OroUendick,  131  Ind. 
107. 

It  follows  that  there  is  no  merit  in  appellant's  first 
contention,  and  the  complaint,  in  this  respect,  must  be 
held  sufficient. 

The  second  question  raised,  namely,  that  in  as  much 
as  the  statute  in  controversy  makes  no  provision  for  no- 
tice, and  gave  appellant  no  opportunity  to  contest  in  any 
way  the  validity  of  the  proceedings  had  in  the  construc- 
tion of  the  sewer  or  creation  of  the  lien,  it  is,  therefore, 
subject  to  the  constitutional  infirmities  alleged  against  it 
by  him.  While  it  is  true  that  neither  the  State  nor  Fed- 
eral constitution  will  give  its  sanction  to  a  law  under 
which  a  lien  can  be  conclusively  imposed  upon  property 
and  the  title  of  the  owner  divested  without  first  giving 
him  notice  and  affording  him  an  opportunity  to  be  heard 
in  some  tribunal  competent  to  administer  adequate  re- 
lief, nevertheless  it  is  also  true  and  firmly  settled  that  it 
is  competent  for  the  Legislature,  and  it  has  the  right  to 
prescribe  the  kind  of  notice  and  the  time  when  it  shall 
be  given ,  as  well  as  the  tribunal  before  which  the  hear- 
ing may  be  had.  Upon  an  examination  of  the  statute 
assailed  by  appellant,  it  is  evident  that  he  errs  in  his 
contention  that  the  law  provides  for  no  notice  nor  gives 
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the  property  owner  ah  opportunity  to  be  heard  and  de- 
fend  against  the  enforcement  of  the  lien.  Section  3398 
of  the  statate  provides  for  a  notice  to  be  given,  by  the 
town  treasurer,  that  the  tax,  or  benefits  assessed,  are  in 
his  hands  for  collection,  while  section  3400,  supra,  as  we 
have  seen,  provides  that  the  lien  shall  be  enforced  in  a 
court  of  competent  jurisdiction. 

Such  an  action  can  only  be  commenced  in  pur- 
suance of  notice  to  the  owner  of  the  pendency  thereof, 
and  in  a  court  in  which  an  ample  opportunity  is  afforded 
to  the  defendant  to  be  heard  in  any  of  the  defenses 
allowed  by  that  section.  The  person  aggrieved  is,  under 
this  statute,  notified  of  the  assessment,  and  also  given 
his  day  in  court,  and  in  no  way  does  it  tend  to  deprive 
him  of  his  property  without  due  course  or  process  of 
law.  The  following  cases  fully  support  the  conclusion 
we  have  reached:  Oarvin  v.  Daussmauy  114  Ind.  429; 
Johnson,  etc.y  v.  Lends,  115  Ind.  490;  McEneney  v.  Town 
of  Svllivan,  125  Ind.  407,  and  cases  cited;  Barber  As^ 
phalt  Paving  Co.  v.  Edgerton,  125  Ind.  455. 

It  must,  therefore,  be  held  that  the  statute  in  ques- 
tion is  valid,  and  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  the  complaint. 

The  judgment  is  affirmed  at  appellant's  cost. 
Monks,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  April  11, 1896 ;  petition  for  rehearing  oyermled  Sept.  18, 1895. 
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McCutchen  V,  McCuTCHBN. 

B19BB1S.— TWaZ  6y.— Trials  by  referees  are  condacted  in  the  same  '^  *^i 

manner  as  trials  by  the  court. 
Same. — Special  Finding, — If  the  report  of  a  referee  is  special,  with 

conclasions  of  law,  it  stands  as  a  special  finding  in  the  trial  ooort. 
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Sams. — ConcluHan$  of  Law,  How  Tahen  Advantage  of. — Practice.— 
Conclosions  of  law  mast  be  taken  advantage  of  by  exceptions  there- 
to, taken  either  before  the  referee  or  in  the  trial  coart. 

SuPBXME  Court  Pkactice. — Asngnment  of  Errort.— Motion  to  Tax 
Coats. — An  assignment  of  error  that  the  court  erred  in  overruling  a 
motion  to  tax  all  costs  against  defendant,  for  the  reason  that  there 
was  a  finding  in  favor  of  plaintiff  on  all  the  issues  in  the  case,  is 
unavailing  where  there  is  nothing  to  show  the  grounds  on  which 
the  court  acted  in  overruling  the  motion. 

From  the  Wabash  Circuit  Court. 

/.  D.  Conner,  Jr.,  for  appellant. 

/.  S,  Slick  and  N.  O.  Hunter,  for.  appellee. 

McCabe,  J. — By  agreement  of  parties  this  cause^  in 
the  circuit  court,  was  referred  to  Alvah  Taylor,  Esq.,  an 
attorney  at  the  Wabash  bar,  with  directions  to  him,  as 
referee,  to  take  and  report  the  evidence  verbatim  with 
his  conclusions  of  law  thereon  stated  separately  in  writ- 
ing. After  qualifying,  he  heard  the  case  and  filed  his  re- 
port, in  which  it  is  shown  that  he  made  a  special  find- 
ing of  the  facts,  and  stated  conclusions  of  law  thereon. 
He  also  recites  in  his  report  that  ''all  the  oral  evidence 
was  written  by  me  in  the  presence  of  the  respective 
parties  and  *  *  is  hereto  subjoined." 

But  no  such  nor  any  evidence  is  contained  in  the  tran- 
script. His  conclusions  of  law  on  the  facts  specially 
found  are  stated  in  writing.  The  defendant,  the  appel- 
lee, had  judgment  pursuant  to  the  conclusions  of  law. 

It  is  assigned  for  error  here  that  the  circuit  court 
erred: 

1.  In  overruling  plaintiff's  motion  to  modify  the  con- 
clusions of  law  as  set  forth  on  page  12  of  the  transcript. 

2.  In  overruling  plaintiff's  motion  to  modify  the  con- 
clusions of  law  as  set  out  on  page  13  of  the  transcript. 

3.  In  overruling  plaintiff's  motion  for  a  judgment  in 
his  favor,  as  set  forth  on  page  14. 


MAY  TERM,  1895.  699 

* 

McCutchen  v.  McCatchen. 

4.  In  overraling  plaintiff's  motion  to  modify  the  con- 
clusions of  law  as  set  forth  on  page  16. 

6.  In  overruling  plaintiff's  motion  to  tax  all  the  costs 
in  the  case  to  the  defendant  for  the  reason  that  there  was 
a  finding  in  favor  of  the  plaintiff  on  all  the  issues  in  the 
case. 

The  appellant  waives  the  third  and  fourth  errors  as- 
signed by  the  following  language  in  his  brief:  "The 
third  and  fourth  errors  we  respectfully  submit  to  the 
court  without  argument,  and  ask  the  court  to  pass  upon 
the  same.'' 

Trials  by  referees  are  conducted  in  the  same  manner 
as  a  trial  by  the  court.  Burns  R.  S.  1894,  section  566, 
R.  S.  1881,  section  557;  Indiana,  etc.,  R.  W.  Co.  v. 
Bradley,  7  Ind.  49;  Oilmore  v.  Board,  etc.,  35  Ind.  344; 
Pitts  V.  Langsdale,  32  Ind.  218;  Way  v.  Fravel,  61  Ind. 
162;  Lee  v.  State,  ex  rel.,  88  Ind.  256. 

Both  by  the  statute  referred  to  and  the  decisions  of 
this  court  erroneous  conclusions  of  law  must  be  taken 
advantage  of  by  exceptions  thereto,  taken  either  before 
the  referee  or  in  the  trial  court.  Roush  v.  Emerick,  80 
Ind.  551;  Bremmerman  v.  Jennings,  101  Ind.  253. 

When  the  report  of  a  referee  is  general,  it  stands  as  a 
general  finding  or  verdict,  and  when  it  is  special  with 
conclusions  of  law,  it  stands  as  a  special  verdict  or  special 
finding  in  the  trial  court.  Indiana,  etc.,  R.  W.  Co.  v. 
Bradley,  supra;  Qilmore  v.  Board,  etc.,  supra;  Pitts  v. 
Langsdale,  supra;  Way  v.  Fravel,  supra;  Lee  v.  State , 
ex  rel.,  supra. 

Therefore,  if  such  conclusions  of  law  are  erroneous 
they  must  be  objected  to  in  the  same  way  that  such  con- 
clusions of  law  are  objected  to  in  a  special  finding  of  the 
facts  with  conclusions  of  law  thereon  by  the  circuit  court. 
That  can  not  be  done  by  a  motion  to  modify  such  con- 
clusions.    Radabaugh  v.   Silvers,  Admr.,  135  Ind.  605, 
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and  authorities  there  cited;  Nadmg  v.  EUioUf.  Tr.,  137 
Ind.  261. 

Therefore,  the  first  and  second  assignment  of  errors 
do  not  present  the  questions  sought  to  be  raised  by  th^n. 

The  fifth  assignment  can  not  avail  the  appellant  be- 
cause there  is  nothing  in  the  transcript  to  show  the 
grounds  on  which  the  court  acted  in  overruling  the 
motion. 

The  motion  was,  as  we  have  seen,  to  tax  all  the  costs  in 
the  case  to  the  defendant  for  the  reason  that  there  was 
a  finding  in  favor  of  the  plaintiff  on  all  the  issues  in 
the  case.  That  may  all  be  true,  and  yet  not  right  to  tax 
all  the  costs  against  the  defendant. 

There  was  no  judgment  rendered  for  costs  for  or 
against  anybody.  If  for  any  reason  as  on  account  of  a 
continuance  or  failure  to  perfect  a  change  of  venue,  or 
the  like,  any  part  of  the  costs  were  properly  chargeable 
against  the  appellant,  it  was  not  error  to  overrule  his 
motion  to  tax  all  of  them  against  the  appellee. 

It  is  our  duty  to  presume  that  there  were  good  and 
sufficient  reasons  for  the  ruling  of  the  court  on  that 
motion  until  the  contrary  is  made  affirmatively  to  appear 
by  the  record.  Hunter  v.  Thomas,  37  Ind.  145;  Harter 
V.  Eltzroth,  111  Ind.  159,  and  cases  there  cited.  Elliott 
App.  Proced.,  section  592,  and  authorities  there  cited. 

The  errors  assigned  being  unavailable,  the  judgment 
is  affirmed. 

Filed  Sept.  IS,  1885. 
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No.  17,309. 

HUTTS  ET  AL.  V.  MaRTIN. 

Appeal. — Di9mU»aL^Supreme  Court  Practice. —AasiffnmefU  ofErrorB. 
^Defect  of  Parties. — If  an  assignment  of  errors  fail  to  contain  the 
names  of  all  the  parties  affected  by  the  jadgment  appealed  from, 
the  assignment  is  defective,  and  the  appeal  will  be  dismissed. 

Prom  the  Montgomery  Circuit  Court. 

L.  J.  Coppage,  for  appellants. 

O.  W.  Paul  and  M.  W.  Brunery  for  appellee. 

Howard,  C.  J. — An  examination  of  the  record  and 
briefs  before  us  would  seem  to  lead  to  the  conclusion 
that  this  case  had  been  carefully  tried  and  a  correct  judg- 
ment rendered. 

We  are  first  met,  however,  with  a  motion  to  dismiss 
the  appeal,  several  reasons  being  given,  one  that  the  as- 
signment of  errors  does  not  name  all  the  parties  to  the 
judgment. 

Omitting  those  who  filed  disclaimers  at  the  trial,  there 
remained  as  parties  to  the  judgment  and  decree  the  two 
plaintiffs  and  fourteen  defendants.  In  the  assignment 
of  errors  the  plaintiffs  are  wholly  omitted,  as  are  also 
ten  of  the  defendants.  Three  defendants  only  are  made 
appellants,  and  one  appellee. 

In  the  final  judgment  the  court,  after  making  partition 
of  the  real  estate  to  the  plaintiffs  and  certain  of  the  de- 
fendants, subject  to  liens  in  favor  of  parties  named,  de- 
creed that  ''all  other  defendants  in  said  complaint  have 
no  title,  claim  or  interest  whatever  in  said  real  estate." 

In  Snyder  v.  State,  ex rel.,  124  Ind.  335,  Mitchell,  J., 
citing  authorities  and  referring  to  the  sixth  rule  of  this 
court,  that '  'the  assignment  of  errors  shall  contain  the  full 
names  of  the  parties,"  said:  ''The  assignment  of  errors 
is  the  appellant's  complaint,  and  the  only  parties  before 
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this  court,  or  over  whom  it  acquires  jurisdiction,  are 
those  whose  names  appear  therein." 

It  is  true  that  parties  who  do  not  wish  to  appeal  may 
decline  to  do  so,  and  their  names  will  be  considered  as 
stricken  from  the  assignment  of  errors. 

But  in  the  case  before  us  none  of  the  omitted  parties 
have  declined  to  join  in  the  appeal.  Their  rights  are 
certainly  involved.  In  favor  of  some  of  them  title  was 
awarded  to  parts  of  the  real  estate,  while  against  others 
title  was  quieted.  The  merits  of  the  appeal  could  not  be 
passed  upon  without  having  all  these  parties  before  the 
court.  See  Oourley  v.  Emhree,  137  Ind.  82;  Bozemmk,y. 
Cale,  139  Ind.  187;  Elliott  App.  Proced.,  sections  322 
and  401,  and  authorities  cited. 

The  appeal  is  dismissed. 

Filed  Sept.  18, 1805. 


No.  17,393. 

The  State,  ex  rel.  Stevens,  Prosecuting  Attorney, 

V.  Brackett. 

From  the  Falton  Circait  Court. 

W,  A,  Ketcham,  Attorney-General,  and  W,  A,  Becker,  for  appellant. 

J.  H,  C.  Royce,  G.  M.  Walker,  B.  K,  Elliott,  W.  F,  EUiott,  O.  W,  Eol- 

7nan,  E,  C.  Stephenson,  S,  D,  Coffey  and  T.  W.  Hutchinson,  for  appellee. 

Howard,  0.  J. — This  was  an  action  brought  by  the  appellant,  under 
the  provisions  of  section  55  of  the  ^neral  tax  law  (section  8465,  R.  S. 
1894),  against  the  appellee,  forgiving  to  the  assessor  ''a  false  or  fraud- 
ulent" fist  of  taxes,  m  that  he  omitted  to  list  a  certificate  of  building 
and  loan  stock,  evidencing  a  loan  made  by  him  to  the  loan  association 
named,  for  $1,500,  and  worth  that  sum. 

To  the  complaint  setting  up  the  facts  in  the  case  the  court  sustained 
a  demurrer. 

The  questions  for  decision  are  substantially  the  same  as  in  the  case 
of  Deniston,  Aud,,  v.  Terry,  141  Ind.  677. 

On  the  authority  of  that  case  the  judgment  is  therefore  reversed, 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

Filed  June  22,  1895. 
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From  the  Boone  Circuit  Coart. 

F.  C.  Reagan  and  T.  J,  JRyan,  for  appellant. 

W.  A.  Ketcham,  Attorney -General,  M,  Moores,  8.  H.  Spooner  and 
P.  H,  Dutch,  for  State. 

Howard.  J. — ^The  appellant,  on  affidavit  and  information,  was  con- 
victed of  tne  crime  of  rape,  and  sentenced  to  State's  prison  for  three 
years. 

We  are  asked  to  reverse  the  judgment  on  the  evidence.  This  can 
not  be  done,  provided  there  was  competent  evidence  given  tending  to 
support  every  material  fact  charged  in  the  affidavit  and  information. 
The  jury  were  of  opinion  that  such  evidence  was  given,  and  that  the 
same  was  true  beyond  a  reasonable  doubt,  as  also  was  the  judge  who 
refused  to  grant  a  new  trial. 

There  was  evidence  tending  to  show  that  the  prosecuting  witness,  a 
girl  between  eighteen  and  nineteen  vears  of  age,  was  engaged  to  be  mar- 
ried to  the  appellant;  that  she  haa  recently  come  from  the  countrv, 
where  she  was  brought  up,  and  was  at  the  time  living  as  a  servant  in 
the  house  of  a  clergyman  in  the  city  of  Lebanon;  that  appellant,  who 
was  a  divorced  man,  was  a  regular  and  frequent  visitor  of  hers,  and 
had  been  for  several  months,  particularly  since  their  marriage  engage- 
ment ;  that  on  the  Sunday  evening  in  question  he  called  to  take  her 
to  church,  but  when  thev  arrived  at  the  church  door  the  congregation 
was  singing,  and  he  said  they  had  better  not  go  in,  but  would  walk 
along ;  that  they  did  walk  on  to  the  end  of  the  sidewalk ;  that  she  was 
not  acquainted  with  the  town  or  the  streets,  having  lived  about  six 
miles  in  the  country ;  that  before  they  arrived  at  the  end  of  the  walk 
she  asked  to  go  back,  but  he  replied,  * 'Let's  walk  on,  there's  lots  of 
sidewalk  down  there  yet;"  that  when  they  got  to  the  end  of  the  walk 
she  asked  again  to  go  back,  but  he  put  his  arm  around  her  waist;  she 
tried  to  get  loose ;  he  put  his  hand  over  her  mouth  and  told  her  not  to 
halloo,  and  she  was  then  afraid  to  do  so ;  that  he  pulled  her  off  the 
sidewalk  and  across  a  bridge,  carrying  her  part  of  the  way  and  drag- 
ging her  part  of  the  way ;  that  he  then  took  her  into  some  open  place 
where  there  were  trees ;  that  she  did  not  know  how  far  it  was  from 
any  house,  and  saw  no  person,  it  was  after  dark ;  that  he  then  grabbed 
her  and  threw  her  on  tne  ground,  and  there  had  sexual  intercourse 
with  her  against  her  will,  and  she  tried  to  prevent  him ;  that  before 
this  he  had  told  her  he  had  a  revolver,  that  he  could  kill  any  one,  cut 
any  one  up,  and  it  would  not  phase  him  a  bit;  that  after  the  offense 
was  committed  he  told  her  if  she  ever  said  anything  about  it  he  would 
kill  her ;  that  she  came  to  visit  a  lady  friend  the  next  morning,  and 
every  day  after,  and  was  always  in  a  deep  study  and  crying  every 
time ;  that  when  asked  what  was  the  matter  she  would  not  tell,  until 
Saturday,  when  she  told,  and  said  she  had  been  afraid  to  tell. 

Other  evidence  given  was  in  apparent  conflict  with  some  of  this, 
but  of  such  conflict  the  jury  were  the  judges.  It  is  enough  for  us  to 
know  that  there  was  competent  evidence  given  on  the  trial  from  which 
the  jury  might  conclude  that  the  appellant  had  committed  the  crime 
chargea  against  him. 


704  SUPREME  COURT  OF  INDIANA, 
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The  confidence  which  the  prosecatrix  might  well  be  believed  to 
have  in  the  appellant  as  her  affianced  husband  was  sufficient  to  ac- 
count for  much  that  might  otherwise  be  deemed  imprudent  on  her 
part,  and  the  fear  with  which  he  inspired  her  after  he  took  her  from 
the  sidewalk  and  over  the  bridge  might  be  held  to  account  for  her 
failure  then  to  seek  assistance,  even  if  any  assistance  were  available 
in  that  lonely  locality.  The  jury  might  also  take  into  account  her  in* 
experience  in  the  city,  as  hkewise  the  flippant  oonduct  upon  the 
witness  stand  of  her  experienced  assailant.  We  think  the  sentence 
of  three  years  was  fully  justified  by  the  evidence. 

Judgment  affirmed. 

Filed  May  1, 1895. 


No.  17,314. 

Eenowbr  et  al.  V.  The  Citizens'  Building,  Loan  and 

Savings  Association. 

Ftom  the  Huntington  Circuit  Court. 

/.  if.  Hatfield,  M.  L,  Spencer  and  W.  A,  Branyan, for  appellants. 
/.  B.  Kenner  and  U»  6.  Lesh,  for  appellee. 

Jordan,  J. — ^The  record  in  the  case  at  bar  presents  the  same  points 
for  the  determination  of  this  court  as  were  heard  and  decided  in  the 
cause  of  WoMford  v.  Citizens*  BuUding,  etc.,  A»sn.,  140  Ind.  662, 
and  upon  the  authority  of  that  case  the  judgment  in  this  appeal  is 
affirmed,  with  cost. 

FUed  May  15, 1895. 


No.  17,336. 

BOLANZ    BT  AL.    V.    CiTIZBNS'  BuiLDING,  LOAN  AND  SAV- 
INGS Association. 

From  the  Huntington  Circuit  Court. 

/.  M.  Hatfield,  M.  L.  Spmeer  and  W.  A.  Branyan,  for  appellants. 
/.  B.  Kenner  and  U.  S,  Leeh,  for  appellee. 

Jordan,  J.— This  appeal  presents  substantially  the  same  questions 
heard  and  determined  in  the  cause  of  Wokifdrd  v.  Cttizens*  .SutTd- 
inff,  etc.,  A88n,,  140  Ind.  662.  It  follows,  therefore,  that  upon  the 
authority  of  the  opinion  in  that  case  the  judgment  herein  ought  to 
be  affirmed. 

Judgment  affirmed,  with  cost. 
Filed  June  5,  1895. 
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No.  17,308. 

Lee  et  al.  v.  The  Citizens'  Building,  Loan  and  Sav- 
ings Association. 

From  the  Hantington  Circuit  Court. 

M,  L.  Spencer,  W,  A,  Branyan  and  /.  M,  Hatfield,  for  appellantB. 
/.  B,  Kenner  and  U.  S.  Lesh,  for  appellee. 

Jordan,  J. — By  the  record  of  this  cause,  and  the  assignment  of  er- 
ror thereon,  the  same  questions  are  presented  for  the  decision  6f  this 
court  as  were  decided  in  the  case  of  Wohlford  v.  Citieena*  Build- 
ing, etc.,  Asen,,  herein^  140  Ind.  662.  Upon  the  authority  of  that 
case  the  judgment  in  this  cause  is  affirmed,  with  cost. 

FUed  May  17, 1895. 


No.  17,433. 

Kelly  v.  The  City  of  Crawfobdsvillb. 

From  the  Montgomery  Circuit  Court. 

J.  Wright  and  /.  M.  Seller,  for  appellant. 
Thomas  <k  WhUtington,  for  appellee. 

Monks,  J. — ^The  questions  in  this  case  are  the  same  aa  those  in 
Berkey  v.  City  of  Elkhart,  141  Ind.  408,  and,  on  the  aathoiity  of  that 
case,  this  cause  is  transferred  to  the  Appellate  Goort. 

Filed  June  4,  1895. 
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WALTER  Q.  GRESHAM. 

At  a  meeting  of  the  bar  of  Marion  county,  Indiana, 
held  in  the  United  States  Circuit  Court  room,  at  Indian- 
apolis, May  31,  1895,  the  following  memorial  on  the 
death  of  Walter  Q.  Gresham  was  reported  by  the  com- 
mittee and  unanimously  adopted: 

''Walter  Q.  Gresham  died  in  Washington  on  the 
morning  of  May  28,  A.  D.  1895.  He  was  born  in  In- 
diana, and  lived  the  longer  part  of  his  life  in  this  State, 
and  was  well  known  throughout  the  country. 

''By  the  force  of  his  abilities  he  rose  step  by  step  in 
the  esteem  of  the  people,  and  during  his  long  and  useful 
life  served  the  State  and  Nation  well  as  lawyer,  legis- 
lator, soldier,  judge  and  statesman. 

"Appointed  to  the  federal  bench,  he  took  bis  seat  on 
the  first  day  of  September,  1869.  Here  he  resided  for 
nearly  twenty-three  years.  It  was  a  time  when  the 
duties  were  many,  arduous,  and  often  difficult  to  per- 
form. 

"His  executive  ability,  combined  with  his  deep  sense 
of  right  and  devotion  to  impartial  justice,  enabled  him, 
day  by  day,  to  take  up  every  judicial  duty  as  it  came  to 
hand  and  discharge  it  promptly,  fairly,  and  impartially. 

"During  his  long  judicial  career  it  was  his  custom  to 
take  a  practical  rather  than  a  theoretical  or  philosophical 
view  of  all  affairs,  whether  small  or  great,  that  came  be- 
fore him  for  consideration  and  judgment.  In  this  way 
he  was  enabled  to  dispose  of  the  great  volume  of  varied 
business  that  was  constantly  pressing  upon  him  for 
hearing. 

"His  loyalty  to  the  Nation,  his  achievements  and 
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sacrifices  on  the  field  of  battle  and  his  services  in  the 
councils  of  the  cabinet  are  written  in  the  history  of  the 
Republic. 

* 'These  are  but  part  of  his  generous  and  noble  charac- 
ter. It  was  as  a  judge  in  this  court  that  the  bench  and 
bar,  intimately  associated  with  him,  learned  to  know 
and  appreciate  the  nobility  of  his  life.  Conscience  was 
his  guide.  To  do  the  right,  as  God  gave  him  to  see  the 
right,  was  the  pure  light  by  which  he  reached  his  con- 
clusions. These  conclusions  are  recorded  upon  the  im- 
perishable rolls  of  this  court.  They  tell  the  story  of  his 
integrity  of  purpose  and  deep  and  abiding  love  of  equal 
and  impartial  justice;  and  we,  who  are  still  living,  de- 
sire to  enroll  upon  these  records  our  tribute  to  his  mem- 
ory.    He  was  a  just  judge." 

Resolved,  That  the  secretary  of  this  meeting  present  to 
and  cause  this  memorial  to  be  spread  upon  the  record  of 
the  Supreme  Court  of  Indiana,  the  United  States  courts 
for  the  district  of  Indiana  and  the  superior  and  circuit 
courts  of  Marion  county,  Indiana. 

A.  C.  Harris, 
John  T.  Dye, 
Frank  B.  Burke, 
Lawson  M.  Harvey, 
Noble  C.  Butler, 

Committee. 
Witness  our  hands  as  Chairman  and  Secretary  of  said 
meeting. 

John  H.  Baker, 

Chairman. 
Pliny  W.  Bartholomew, 

Secretary. 

Filed  Jane  13,  1S96. 
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JOHN  M.  BUTLER. 

Memorial  of  the  bar  of  Indiana,  on  the  death  of  John 
M.  Butler,  Esq.,  unanimously  adopted  September  18, 
1895,  at  the  Federal  court  room  in  Indianapolis. 

Hon.  Benjamin  Harrison,  President. 

Linton  A.  Cox,  Esq.,  Secretary. 

In  the  death  of  John  M.  Butler,  at  the  age  of  61 
years,  the  bar  of  the  city,  the  State  and  the  Nation  has 
suffered  a  notable  loss. 

The  son  of  a  Presbyterian  minister,  reared  amid  the 
privations  incident  to  life  in  a  pioneer  minister's  family 
in  Indiana  60  years  ago,  John  M.  Butler  was  fortunate 
in  the  time,  the  place  and  the  circumstances  of  his  na- 
tivity. The  timbre  of  his  mind  and  soul  was  of  a  fiber 
to  grow  stronger,  rather  than  break  in  a  struggle  with 
the  currents  of  adverse  environment. 

Endowed  by  nature  with  an  intellect  of  great  vigor, 
backed  by  an  aggressive  and  unbending  will,  in  the 
school  of  poverty  he  was  perforce  driven  to  habits  of  in- 
dustry, of  self-reliance  and  frugality,  which  were  main 
elements  of  his  notable  professional  success,  and  which 
ended  only  with  his  life. 

As  a  rule  men,  like  horses,  do  their  best  only  under 
the  whip  and  spur,  and  he  is  the  fortunate  boy  and  youth 
and  young  man  who  has  necessity  for  a  driver. 

Mr.  Butler  was  also  fortunate  in  the  circumstances  of 
his  early  professional  life.  He  traveled  the  circuit  from 
county  to  county,  compelled  to  be  ready  and  to  try  causes 
with  little  opportunity  to  consult  libraries,  and  thus  ac- 
quired the  habit,  much  more  common  a  generation  ago 
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than  now,  of  reliance  upon  principles  rather  than  prece- 
dents. 

Mr.  Butler  was  very  thorough  in  the  preparation  of 
his  cases, — never  forgetting  that  his  clients  were  entitled 
to  his  best  service. 

He  was  very  methodical, — well  knowing  that  the  de- 
tails of  a  large  practice  at  the  bar  can  only  be  kept  in 
hand  by  rigid  system. 

He  was  as  good  a  type  of  the  law;yer  of  to-day  as  con- 
trasted with  the  lawyer  of  the  date  of  his  birth,  as  the 
country  affords. 

Three-quarters  of  a  century  ago  trials,  not  only  before 
juries,  but  even  in  that  most  august  tribunal,  the  Su- 
preme Court  of  the  United  States,  were  contests  of  elo- 
quence,— forensic  battles,  where  orators,  like  Pinkney 
and  Wirt,  clothed  their  arguments  in  the  most  ornate 
and  elaborate  rhetoric. 

To-day  such  efforts  are  not  only  not  made, — they  are 
not  attempted  or  even  expected.  In  that  court  the  lawyer 
is  in  best  repute,  and  is  most  effective,  who  has  the  facts 
and  the  law  of  his  case  best  in  hand  and  who  most 
simply  and  most  directly  presents  them  to  the  court;  and 
such,  in  a  very  large  measure,  is  the  rule  everywhere. 
The  profession  of  the  law  has  become,  very  largely,  a 
system  of  business  management,  and  the  lawyer  most 
sought  after  is  he  who  is  not  merely  a  trier  of  law  suits, 
but  a  prudent  and  wise  business  adviser. 

Such  a  lawyer  was  Mr.  Butler.  He  was  a  very  capa- 
ble business  man,  and  he  was  a  very  practical  and  ef- 
fective trial  lawyer.  He  did  not  assume  to  be  an  orator. 
He  lacked  the  fancy,  the  imagination,  sense  of  humor, 
the  ever  ready  springs  of  feeling  necessary  for  an  orator. 

He  had,  however,  qualities  more  useful  to  his  clients 
and  more  effective  in  his  profession  in  these  times, — a 
logic  as  inexorable  as  political  economy,  and  a  direct- 
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ness,  terseness  and  force  of  speech  rarely  equaled.  With 
bim  law  was  logic,  and  logic  was  law. 

Mr.  BuTL£R  was  not  uncharitable*  yet  he  was  essen- 
tially a  partisan.  His  convictions  on  most  subjects  were 
strong,  not  infrequently  radical.  Having  such  convic- 
tions, it  was  natural  that  a  courageous  man  should  ex- 
press them  fearlessly  and  plainly,  and  Mr.  Butler  was 
a  man  of  courage. 

He  always  made  his  client's  cause  his  own;  put  him- 
self in  his  place.  He  was  always  an  agreeable  and  wel- 
come associate,  and  a  respected  but  dangerous  opponent. 

No  member  of  the  Indiana  bar  has  achieved  a  greater 
professional  success  than  he  whose  death  we  mourn  to- 
day. The  death  of  no  lawyer  in  Indiana,  and  of  few  iu 
the  country,  would  leave  a  wider  gap  in  the  profession. 

John  M.  Butler  was  a  good  friend,  a  good  neighbor, 
a  good  citizen,  and  a  good  man. 

Therefore,  we,  his  brethren  in  his  chosen  profession, 
beg  to  tender  to  his  family  our  sincere  condolence  in  this 
their  great  bereavement.  W.  H.  H.  Miller, 

Samuel  O.  Pickens, 
Noble  C.  Butler, 
Lewis  C.  Walker, 
Edgar  A.  Brown. 

Filed  Sept.  26,  1896. 
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ACCEPTANCE. 
See  Rkal  Estate,  13. 

ACTION. 
See  Parent  and  Child,  1,  2,  3 ;  Partnebship,  1 ;  State. 

ADMINISTRATOR. 
See  Decedents*  Estates,  3;  Statute  of  Limitations,  4;  Taxes,  16. 

ADMISSIONS. 
See  Life  Insurance,  1,  2. 

AFFIDAVIT. 
See  Judgment,  4;  Practice,  6;  New  Trial,  2. 

AGENCX'. 

Liability  of  Principal  for  Willful  Act  of  Agent, — A  corporation  is  liable 
for  the  acts  of  its  agent  performed  while  engaged  in  the  discharge 
of  duties  within  the  general  scope  of  his  agency,  although  the  par- 
ticular act  was  willful,  and  was  not  directly  authorized. 

Pittsburgh,  etc,,  B.  W.  Co.  v.  Sullivan,  83 

AMENDMENT  OF  PLEADING. 
See  Mortgage,  11. 

ANSWER. 

See  Contempt,  1,  2;  Defense;  Ejectment;  Harmless  Error,  1,  2,  3; 
Municipal  Corporation,  9;  Partition,  3;  Pleading,  3,  7;  Spe- 
cific Performance,  7. 

APPEAL. 

See   County    Seat;    Mayor's    Court;    Practice,  2;    Receiver,  2; 

Record,  2 ;  Supreme  Court  Practice. 

1.  Necessary  Parties. — Appellant, — Where  one  of  two  defendants,  ad- 
versely affected  by  the  judgment  rendered,  appeals  without  join- 
ing the  other  defendant  as  coappellant,  he  nas  no  standing  in 
court.  Bosenbower  v.  Schuetz,  44 

2.  Amended  Assignment  of  Errors. —  When  Presents  no  Question. — Su- 
preme Court  Practice. — Where  such  appellant  sought  and  ob- 
tained leave  to  file  an  amended  assignment  of  error,  and  accom- 
panying such  petition,  and  filed  with  it,  was  an  amended 
assignment,  but  such  amended  assignment  w^as  not  filed  subse- 
quent to  the  granting  of  such  permission,  and  has  not  been  made 
on  the  transcript  or  upon  some  paper  attached  thereto,  the  appeal 
can  not  be  considered  on  the  amended  assignment.  lb. 

3.  Necessary  Parties  Appellant. — Coparties. — Dismissal  of  Appeal. — A 
party  who  appeals  must  join  as  coappellants  all  coparties  with 
nim  against  whom  judgment  is  rendered,  and  have  notice  served 
on  them,  or  the  appellant  will  have  no  standing  in  the  appellate 
tribonal,  and  the  appeal  will  be  dismissed.    Inman  v.  Vogel,  138 
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4.  DiamissaL^  Supreme  Court  Practice. — Assignment  of  Errors. — Defect 
of  Parties. — If  an  assignment  of  errors  fail  to  contain  the  names 
of  all  the  parties  affected  by  the  judgment  appealed  from,  the 
assignment  is  defective,  and  the  appeal  will  be  dismissed. 

Hutts  y.  Martin,  701 

APPELLATE  COURT. 

1.  Jurisdiction. — Money  Demand. — Amount  in  Controversy. — Where  the 
amount  of  appellant's  (plaintiff's)  demand  was  fl,750  and  the 
amount  recovered  was  $U8.48,  the  amount  in  controversy  on 
appeal  is  the  difference  between  $1,750  and  $118.48,  and  the  juris- 
diction is  in  the  Appellate  Court.  Diddle  v.  Pierce,  148 

3.  Jurisdiction. — Matters  Incidental. — Where  the  Appellate  Court  has 
exclusive  jurisdiction  of  the  main  cause,  that  will  carry  with  it 
into  that  court  all  matters  merely  incidental  to  the  main  cause. 

Lockhart  v.  ScMotterback,  308 

8.  Jurisdiction, — Action  and  Judgment. — Attorney's  Lien. — Incidental 
Matter. — A  prayer  for  the  continuance  of  an  attorney's  lien  in  an 
action  on  a  judgment,  is  merely  incidental  to  such  action.        Ih. 

4.  Jurisdiction. — Action  for  Possession  of  Beal  Estate. — Substantive 
Cause  and  Incidental  Causes. — New  Trial  as  of  Eight. — If  the  sub- 
stantive cause  of  action  upon  which  the  parties  proceeded  to  judg- 
ment is  such  a  one  that  a  new  trial  as  of  right  is  not  allowable, 
the  fact  that  the  cause  incidentally  embraces  other  causes  of  ac- 
tion in  which  alone  a  new  trial  as  of  right  would  be  demandable, 
does  not  give  the  Supreme  Court  jurisdiction  on  appeal,  where 
the  jurisdiction  of  substantive  cause  is  in  the  Appellate  Court. 

Corbin  v.  Thompson,  312 

6.  Jurisdiction. — Appeal  From  Appraisers*  Award.^»— Money  Detnand, 
The  gist  of  an  action  in  an  appeal  from  an  award  of  appraisers  for 
land  appropriated  for  natural  gas  mains,  in  accordance  with  sec- 
tion 6105,  R.  S.  1894,  was  to  recover  a  judgment  for  money  only, 
and  the  jurisdiction  of  such  case,  on  appeal,  where  the  amount 
demanded  does  not  exceed  $3,500,  is  in  the  Appellate  Court. 

Indiana  Natural  €kis,  etc.,  v.  Wooters,  31 S 

6.  Jurisdiction. — Constitutional  Question. — Sufficiency  of  Complaint. — 
No  constitutional  question  having  been  properly  presented,  and 
the  only  other  objection  being  against  the  complaint,  which  does 
not  go  to  the  validity  of  the  ordinance,  the  jurisdiction  of  the 
cause  on  appeal  is  in  the  Appellate  Court. 

Derkey  v.  Ci^  of  Elkhart,  408 

APPEARANCE. 

See  Jurisdiction  ;  Notice. 

What  Does  Not  Amount  to. — With  no  knowledge  of  the  pendency  of 
proceedings  against  him,  the  presence  of  a  defendant  in  open 
court,  and  his  responses  to  inquiries  by  the  court,  do  not  con- 
stitute an  appearance. 

Eaton,  Treas.,  v.  Union  County  NaVl  Bank,  IS^ 

APPRAISEMENT. 
See  Real  Estate,  6,  7. 

APPRAISERS'  AWARD. 
See  Appellate  Court,  6.  . 

ARGUMENT  TO  JURY. 
See  Misconduct  op  Counsel. 
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ARREST  OF  JUDGMENT. 

Bee  Cbiminal  Law,  19,  20,  21;  Judgment,  1,  2,  3;  Motion  in  Arrest 

OP  Judgment. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  14. 
ASSAULT  WITH  INTENT  TO  COMMIT  A  FELONY. 

See  Criminal  Law,  10. 

ASSAULT  AND  BATTERY  WITH  INTENT  TO  COMMIT  A 

FELONY. 

See  Criminal  Law,  11,  20.  * 

ASSIGNMENT  OF  ERRORS.  ^ 

Bee  Appeal,  2  (Amended  Assignment),  4 ;  Supreme  Court  Practice,  14. 

1.  Instructions. — Joint  Assignment. — A  joint  assignment  that  the  coart 
erred  in  giving  certain  instructions  is  unavailing  unless  all  of 
such  instructions  are  erroneous.  Goodman  v.  State y  35 

2.  On  Buling  Not  Excepted  to,  and  Waived. — Supreme  Court  Practice. — 
Where  a  demurrer  was  sustained  to  the  original  complaint,  and, 

.  without  excepting  to  such  ruling,  the  plaintiff  filed  an  amended 
complaint,  to  which  a  demurrer  was  sustained  and  exception  re- 
served, an  assignment  of  error  on  appeal  *'that  the  court  erred  in 
sustaining  the  demurrer  to  the  appellant's  complaint,"  is  upon 
the  ruling  to  which  no  exception  was  taken  and  which  was  waived 
by  the  filing  of  the  amended  complaint,  and  thus  presents  no 
question.  Dorsett  v.  City  of  Greencastle,  38  * 

8.  Ground  for  New  Trial. — Independent  Assignment. — An  independent 
assignment  of  error,  on  the  ruling  of  the  court  overruling  a  mo- 
tion for  trial  by  jury,  presents  no  question.  Such  ruling  should 
have  been  made  a  ground  for  a  new  trial. 

Horlacher  v.  Brafford,  628 

ATTORNEY'S  LIEN. 
See  Appellate  Court,  3. 

BANKS  AND  BANKING. 
See  Taxes,  2. 

BASTARD  CHILD. 
See  Parent  and  Child,  1. 

BILL  OF  EXCEPTIONS. 

8ee  Criminal  Law,  22;   Divorce,  1;    Evidence,  10;  Judgment,  2; 
Practice,  6;  Record,  2;  Supreme  Court  Practice,  6. 

1.  When  Necessary. — Motion. — Order  of  Court.— Criminal  Case. — At" 
rest  of  Judgment. — It  is  only  where  a  motion  rests  upon  matters 
not  ai>parent  on  the  face  of  the  record  proper  that  a  bill  of  excep- 
tions is  necessary  to  present  it.  Where  a  motion  depends  upon 
collateral  matters  not  appearing  on  the  face  of  the  record  proper, 
and  must  be  shown  by  afiidavit  or  evidence  aliunde,  then  the  mo- 
tion and  the  ruling  thereon  must  be  brought  into  the  record  b^  a 
bill  of  exceptions.  But  where  all  the  facts  necessary  to  determine 
the  (^^uestion  raised  by  the  motion,  and  all  essential  information 
relative  thereto,  appear  on  the  face  of  the  record  proper,  no  bill 
of  exceptions  is  necessary  to  make  such  motion  a  part  of  the 
record.    Such  is  the  case  with  a  motion  in  arrest  of  judgment. 

Chandler  v.  State,  106 
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2.  Criminal  Case,  Order  of  Court  Making  Papers  Part  of  Record. — 
There  Ib  no  provision  of  the  criminal  code  authorizing  the  court 
hy  its  order  to  make  collateral  matters  a  part  of  the  record.     lb. 

S.  Omission  of  Caption  and  Formal  Ending.  —Judge^s  Certificate  Supply- 
ing Omission. — The  certificate  of  the  trial  judge  to  a  paper  not 
having  the  usual  caption  and  formal  ending  of  a  bill  of  excep- 
tions, certifying  that  the  paper  in  question  is  a  *'bill  of  excep- 
tions/' and  is  "the  original  longhand  manuscript  of  all  the 
'evidence"  given  in  the  cause,  followed  by  the  clerk's  certificate 
calling  the  document  ''a  bill  of  exceptions  containing  and  being 
the  onginal  longhand  transcript''  filed  in  his  office,  maybe  taken 
to  have  cured  the  defect  in  omitting  such  caption  and  formal  part. 
•  Chicago,  etc.,  B.  B.  Co.  v.  Wolcott,  267 

4.  Evidence. — Attempt  to  Incorporate  by  *'Here  Insert. ^^— Master  Com- 
missioner.— Where  an  attempt  was  made  to  incorporate  a  com- 
missioner's report  of  the  evidence  into  the  bill  of  exceptions  by 
a  direction  to  "here  insert,"  the  evidence  is  not  properly  in  the 
record.  The  evidence  must  be  inserted  in  the  bill  before  the 
same  is  signed  by  the  judge.    McCabb,  J.,  dissents. 

City  of  New  Albany  v.  Iron  Substructure  Co.,  500 

5.  Evidence.— Beport  of  Master  Commissioner,  How  Made  Part  ofBec- 
ord. — ^The  report  of  the  evidence  by  a  master  commissioner  must 
be  made  a  part  of  the  record  on  appeal  by  bill  of  exceptions  or 
order  of  court.  lb. 

6.  Not  Shown  to  Have  Been  Filed  in  Clerk's  Office. — Criminal  Law.— 
Where,  in  a  criminal  case,  there  is  no  statement  in  the  record  or 
transcript  that  the  bill  of  exceptions  was  ever  filed  in  the  clerk's 
office,  the  bill  is  not  properly  in  the  record.    Ouentherv.  State,  593 

7.  Time  for  Filing. —Judgment. — After  judgment  has  been  rendered 
time  can  not  be  allowed  in  which  to  file  a  bill  of  exceptions.    lb, 

BOND. 
See  County  Commissioners,  2 ;  Indemnity  Bond. 

BOUNDARIES. 

See  Real  Estate,  9,  10. 

Meander  Lines. — Conveyance  by  Governmental  Divisions. — Meander  lines 
are  not  boundary  lines ;  and  where  land  is  conveyed  by  a  govern- 
mental division,  the  whole  divisions,  both  within  and  without  the 
meander  lines  drawn  on  the  original  plat — the  wet  land  as  well  as 
the  dry— passes  with  the  deed ;  and  the  fact  that  the  Government's 
patent  specifies  the  land  conveyed  as  a  fractional  part  of  such 
a  division,  naming  the  number  of  acres,  does  not  change  the 
rule  as  to  the  quantity  of  land  conveyed,  for  the  quantity  thus 
named  refers  to  the  fact  that  that  division  contains  only  that 
number  of  acres  of  dry  land.  Where,  in  such  a  case,  the  dry  land 
without  the  meander  is  divided  into  lots,  and  there  is  nothing  to 
show  that  it  was  intended  to  bound  the  lots  by  the  meander,  a 
patent  from  the  State  for  one  of  the  lots,  describing  it  by  its 
number  and  section,  conveys  the  whole  of  such  lot  to  the  opposite 
section  line.  ToUeston  Club,  etc.,  v.  State,  197 

BRIDGES. 

See  Evidence,  2. 

1.  County  Bridge. — A  bridge  built  by  a  township  trustee  over  a  creek 
which  had  been  straightened  and  used  also  for  a  ditch  for  drain- 
age is  a  bridge  which  the  county  is  required  to  keep  in  repair. 

Bonebrake  v.  Board j  etc.,  62 
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2.  Bepair  of. — Notice  that  Materials  of  H'hich  it  is  Constructed  Will 
Decay. — ^Those  whose  duty  it  is  to  keep  bridges  in  repair  must 
take  notice  of  the  liability  of  wood  and  other  materials  of  which 
they  are  composed  to  decay  and  wear  out.  lb, 

3.  Presumption  as  to  Use  of. — Traction  Engine. — A  bridge  must  be 
held  to  have  been  built  in  anticipation  that  traction  engines  will 
be  taken  over  it,  where  such  engines  were  in  use  in  the  neighbor- 
hood for  many  years  previous  to  its  construction.  lb. 

4.  County  Commissioners y  When  can  not  be  Compelled  to  Build  within 
Limits  of  City  or  Town. — /Statute  Construed. — Mandamus. — Section 
3283,  R.  S.  1894,  authorizing  county  commissioners  to  build  bridges 
within  the  limits  of  towns  and  cities,  when  tlie  estimated  cost 
shall  exceed  $500,  does  not  confer  power  on  cities,  by  mandate 
or  otherwise,  to  force  the  county  board  to  build  a  bridge  at  any 
point  deemed  desirable  or  convenient  by  the  city  government. 
That  must  be  left  to  the  sound  discretion  of  the  commissioners, 
except  in  cases  of  extraordinary  public  necessity.  And  even  if  a 
public  necessity  should  be  shown  for  the  bridge,  it  is  the  judg- 
ment of  the  board,  and  not  that  of  the  city  authorities,  which 
is  to  determine  what  kind  of  a  bridge  shall  be  built.  Plans  and 
specifications  prepared  and  approved  by  the  city  can  have  no  con- 
trol over  the  action  of  the  county  board. 

Board f  etc.jV.  State,  ex  rel.,  187 

h.  In  Towns  and  Cities.— Who  May  Build.— Act  of  1885. Statute 
Construed.~W hile  the  act  of  1885  imposes  the  duty  of  construct- 
ing bridges  in  towns  and  cities  in  certain  cases  upon  the  board  of 
commissioners,  still  this  act  does  not  withdraw  all  power  from 
towns  and  cities  to  build  bridges,  in  such  cases,  when  they  deem 
it  proper  to  do  so. 

City  of  Nexo  Albany  v.  Iron  Substructure  Co.,  500 

6.  City. — Contract  Ultra  Vires.— Defense. — Estoppel .—^here^  a  city, 
without  taking  any  steps  to  have  the  county  commissioners  to 
build  a  bridge,  procured  a  bridge  to  be  built,  and  the  contractor 
entered  into  the  contract  and  constructed  the  bridge  in  good  faith, 
the  city  can  not  set  up  in  defense  of  the  payment  of  the  price 
therefor,  that  its  action  in  executing  the  contract  and  procuring 
the  construction  of  the  bridge  was  ultra  vires.  lb. 

BUILDING  ASSOCIATIONS. 

1.  Paid-up  Stock  Taxable. -^FaXd-up  building  and  loan  stock,  t.  e., 
stock  held  by  investors  as  debentures,  or  as  evidence  of  money 

Eaid  or  loaned  by  them'to  the  association,  is  taxable  against  the 
older  thereof,  and  the  taxes  thereon  payable  by  him,  notwith- 
standing the  statute  for  the  assessment  of  building  and  loan  asso- 
ciations. Deniston,  Aiid.,  v.  Terry,  677 

2.  Debtor  and  Creditor.— The  holder  of  such  stock  is  a  creditor  of  the 
association.  lb. 

3.  What  Stock  Taxable. — All  building  and  loan  stock,  unless  it  be 
that  held  by  borrowers,  is  taxable.  lb. 

BURDEN  OF  PROOF. 
See  Life  Insubancb,  3,  6;  Railroad,  11,  14;  Taxes,  14. 

CANCELLATION  OF  NOTE. 
See  Conveyance,  3. 

CARE. 
See  Railroad,  4. 
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CERTAINTY. 
Bee  OsiMiNAL  Law,  & 

CITY. 
See  Bridges,  4,  5,  6;  Mitnicipal  Corporation,  5,  6,  10;  Pleading,  1. 

CIVIL  SERVICE. 
See  Municipal  Corporation,  10,  11, 14,  15. 

COMMON  CARRIER. 

1.  Failure  to  Furniah  Transportation  for  Freight, — Decline  in  Market. 
— Damages. — A  common  carrier  is  liable  in  damages  for  losses 
occasioned  to  a  shipper  by  reason  of  a  failure  to  furnish  transpor- 
tation of  his  wares  and  produce  when  he  has  no  other  means  of 
shipping  them,  whereby  he  is  not  able  to  reach  the  market  be- 
fore prices  have  fallen  and  a  loss  sustained. 

Chicago,  etc.,  B.  B.  Co.  v.  Wolcott,  267 

2.  Failure  to  Furnish  Transportation  to  Points  Beyond  Its  Line. — De- 
cline in  Market. — Xjfamages. — A  common  carrier  is  liable  in  dam- 
ages for  losses  occasioned  to  a  shipper  by  reason  of  a  failure  to 
furnish  transportation  of  his  wares  and  produce  to  points  beyond 
its  line,  when  he  has  no  other  means  of  shipping  them,  if  it  holds 
itself  out  and  does  furnish  such  transportation  for  others  to  such 

Eoints,  whereby  he  is  not  able  to  reach  the  market  before  prices 
ave  fallen  and  a  loss  sustained.  lb. 

3.  Inability  to  Furnish  Cars. — Defense. — If,  in  such  an  action,  such 
carrier  was  not  able  to  furnish  cars  at  the  time  demanded,  with- 
out undue  interference  with  its  business  or  with  the  rights  of  ship- 
pers at  other  points,  that  is  a  matter  of  defense  for  the  company 
to  show.  lb, 

4.  Over  or  Discriminating  Charges,  Action  to  Becover  Back. —  Volun- 
tary Payment. — A  shipper  may  maintain  an  action  against  a  com- 
mon carrier  for  over  or  discriminating  charges  made  against,  and 
paid  by,  him ;  and  the  carrier  can  not  defeat  such  action  by  claim- 
ing that  the  payment  was  voluntarily  made,  when  it  Is  shown 
that  the  carrier,  in  the  bill  of  lading,  announced  that  the  owner 
or  consignee  should  pay  at  the  rate  therein  specified  before  the 
goods  were  delivered.  lb, 

6.  Overcharges. — Interstate  Commerce. — Statute  Construed. — Section 
4038,  of  the  Revised  Statutes  of  1881,  of  this  State,  does  not  vio- 
late the  law  of  interstate  commerce,  and  is  valid.  It  is  a  regula- 
tion to  protect  shippers  doing  business  in  this  State  from  unjust 
overcharges  for  transportation.  lb, 

6.  Damages  and  Overcharges,  ArMon  to  Becover  Back. — Payment  in 
Advance. — In  an  action  to  recover  damages  for  overcharges  and 
a  failure  to  furnish  means  of  transportation  on  demand  made, 
where  the  shipper  suffers  loss  by  the  market  declining  before  he 
reaches  it  with  his  produce,  it  is  not  necessary,  to  enable  him  to 
recover  the  amount  of  the  overcharges  and  the  damages  thus  oc- 
casioned, to  pay  or  tender  the  amount  of  freight  when  tne  produce 
was  offered  for  shipment  and  cars  demanded,  if  it  was  not  the 
custom  of  the  carrier  to  exact  the  freight  charges  in  advance ;  such 
a  custom  as  where  the  owner  or  consignee  is  only  required  to  pay 
before  the  produce  is  delivered  to  such  consignee.  lb, 

7.  Testimony  as  to  Fluctuations  of  the  Market.-^InBUch  an  action,  tes- 
timony as  to  the  fluctuation  of  the  markets  is  admissible  in  evi- 
dence on  behalf  of  the  plaintiff.  lb. 

8.  Statements  of  Officers  and  Agents  of  Carrier. — ^The  statements  made 
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to  the  shipper  by  the  officers  and  agents  of  the  carrier  in  charge 
at  the  place  of  shipment,  relative  to  furnishing  cars  and  means 
of  transportation,  are  admissible  in  evidence  on  behalf  of  the 
plaintiff.  lb. 

9.  Assignment  of  Right  of  Action  to  Recover  Damages. — Decline  in 
Market. — Over  or  Discriminating  Charges, — A  right  of  action  to  re- 
cover damages  occasioned  by  a  failure  of  a  carrier  to  furnish  cars 
to  a  shipper  before  the  market  for  his  produce  declined,  whereby 
he  was  damaged,  and  for  discriminating  or  overcharge,  may  be 
assigned.  lb. 

10.  Must  Serve  All  Alike. — Discrimination  in  Prices. — Recovery  for  Over' 
charges. — A  common  carrier  must  serve  all  shippers,  similarly 
situated,  alike,  and  can  not  discriminate  against  one  shipper  in 
the  amount  charged  him  to  his  damage,  and  if  it  does,  he  may 
recover  back  the  amount  of  the  overcharges.  lb. 

COMMON  COUNCIL. 
See  Real  Estate,  12,  14,  15. 

COMPLAINT. 

See  Appellate  Court,  6 ;  Election  by  Widow,  3 ;  Execution,  2 ; 
MoRTOAQE,  11;  Municipal  Corporation,  9, 16 ;  Partition  Fence, 
1,  2;  Pleading,  I,  6,  6;  Practice,  3;  Promissory  Note,  2;  Re- 
demption, 1,2;  Specific  Performance,  1,2;  Statute  of  Limita- 
tions, 1,  2;  Taxes,  13. 

CONCLUSIONS  OF  LAW. 
See  Referee,  3;  Special  Finding,  2;  Special  Verdict,  3. 

CONFESSION  OF  JUDGMENT. 
See  Evidence,  19;  Judgment,  4;  Power  of  Attorney. 

CONSIDERATION. 
See  Contract,  1,  2,  7 ;  Conveyance,  2 ;  Pleading,  2. 

CONSTITUTIONAL  LAW. 
See  Appellate  Court,  2 ;  Municipal  Corporation,  17. 

1.  Impairing  Obligation  of  Contract. — Facts  Essential  to  Establish. — 
A  party  who  seeks  to  overthrow  a  statute  as  impairing  the  obli- 
^tion  of  a  contract,  must  affirmatively  establish  that  the  same 
impairs  his  contractual  rights  and  is  prejudicial  thereto. 

Currier  v.  Elliott,  394 

2.  Board  to  Appoint  Prison  Directors.—- Act  of  1893. — The  act  of 
March  7th,  1895,  constituting  the  Governor,  Auditor  of  State, 
Treasurer  of  State,  Secretary  of  State  and  Attorney-General,  a 
board  for  the  selection  of  prison  directors  is  not  unconstitu- 
tional. French  v.  State y  ex  rel.,  618 

3.  Construction. — Article  1 5 ,  Section  1 . — '*  Manner. ' '  — The  word  *  *  man- 
ner," as  used  in  article  15,  section  1,  of  the  State  constitution, 
means  the  person  or  functionary  to  make  the  appointment.      lb. 

4.  Board  to  Appoint  Prison  Directors. — Associating  Executive  with  Ad- 
ministrative Officers. — Not  only  is  there  no  expressed  inhibition 
against  the  association  of  the  Governor  with  administrative  State 
officers,  in  the  discharge  of  any  duty  not  involving  powers  and 
privileges  delegated  by  the  constitution  to  either  alone,  or  to 
some  other  department  of  the  government,  but  such  association 
is  proper  and  within  the  spirit  of  the  provisions  of  the  constitu- 
tion: article  3,  section  1;  article  5,  section  15;  article  5,  section  16. 

lb. 
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CONSTRUCTION. 

See  Constitutional   Law,  3;    Evidence,  1;    Municipal   Corpora- 
tion, 12;   Real  Estate,  6. 

Written  Instrument. —  When  not  Contradictory  and  Meaning  Plain  and  Ap- 
parent.— In  the  construction  of  a  contract,  statute,  judgment  or 
order  of  court,  the  first  thing  to  ascertain  is  the  natural  sig- 
nification of  the  words  employed,  in  the  order  of  the  grammati- 
cal arrangement  in  which  the  framer  of  the  writing  has  placed 
them ;  and  if  thus  regarded  they  embody  a  definite  meaning, 
which  involves  no  absurdity  and  no  contradiction  between  the 
different  parts  of  the  writing,  then  that  meaning  is  the  only  one 
which  can  be  adopted,  and  there  is  no  room  for  construction. 

CONTEMPT. 

1.  Answer,  Sufficiency  of. — /«JMiic<t'on.— An  answer  in  a  contempt  pro- 
ceeding for  disobeying  an  order  of  injunction  restraining  such 
defendant  and  others  from  interfering  with  a  certain  drain,was 
sufiicient,  which  was  as  follows :  That  the  injunction  was  served 
upon  him  on  a  legal  holiday ;  that  when  served  he  was  not  within 
twelve  miles  of  the  drain ;  that  the  next  day  he  drove  over  to 
the  drain,  where  he  found  "his  hands,"  the  other  defendants,  at 
work  on  the  ditch,  but  he  at  once  stopped  them ;  that  he  did  not 
intentionally  violate  the  order,  but  tried  to  give  it  the  greatest  re- 
spect and  obedience.  Shirk  v.  Cox,  301 

2.  Answer,  Insufficiency  of. — Injunction. — Obeying  in  Part  Only. — De- 
fendants in  contempt  proceeding  for  disobeying  an  order  of  in- 
junction can  not  set  up  their  opinion  as  to  the  meaning  of  the 
order  against  that  of  the  court,  and  still  less  can  they  justify 
themselves  by  showing  that  they  obeyed  the  order  in  part,  while 
at  the  same  time  they  admit  the  violation  of  the  order  in  other 
essential  particulars.  lb. 

CONTRACT. 

See  Bridges,  6  {Ultra  Vires);  Constitutional  Law,  1;  Conveyance, 
2;  Corporation,  3;  County  Seat;  Real  Estate,  14,  16;  Sale  on 
Execution,  3;  Specific  Performance,  1,  2,  6,  8. 

1.  In  Restraint  of  Trade. — Sufficiency  of  Consideration. — ^The  purchase 
of  the  stock  in  trade  of  a  party  is  sufi&cient  consideration  for  that 
party's  agreement  to  abstain  from  carrying  on  the  particalar  trade 
in  the  place  where  the  purchaser  is  to  engage  in  it. 

Eisel  v.  Hayes,  41 

2.  In  Restraint  of  Trade. — Consideration. — In  such  a  contract  the  par- 
ties are  presumed,  as  in  case  of  any  other  contract,  in  the  ab- 
sence of  fraud,  to  have  determined  the  question  of  considera- 
tion for  themselves,  and  the  court  will  not  determine  its  ade- 
quacy, lb. 

3.  In  Restraint  of  Trade. —  W?^n  Enforceable, — Where  a  contract  in 
restraint  of  trade  is  sufficiently  limited  as  to  time  and  place,  as 
not  to  be  against  public  policy,  and  is  free  from  fraud,  it  is  en- 
forceable. The  fact  that  the  restraint  is  indefinite  in  point  of 
time  does  not  invalidate  the  contract.  lb. 

4.  In  Restraint  of  TYade. — As  to  Place.— A  contract  in  restraint  of 
trade,  which  prohibits  the  vendor  of  a  meat  shop  and  stock  in 
trade  from  engaging  in  such  business  at  any  place  nearer  than 
eleven  miles  to  the  place  where  the  above-mentioned  shop  is  sit- 
uated, is  not  such  restraint  of  trade  as  renders  the  contract  void, 
considering  the  population  of  the  territory  embraced.  /&• 

6.    Can  Not  Do  Indirectly  What  Can  Not  be  Done  DirecUy.— The  \aw 
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will  not  permit  one  to  do  indirectly  or  through  others  what  he 
could  not  do  directly  by  himself.  lb, 

6.  Of  Belease. — Consideration ^  When  May  Be  Varied  by  Parol, — Per- 
sonal Injury. — Damages. — Bailroad, — In  the  following  contract: 
"Know  all  men  by  these  presents,  that  I,  for  an'd  in  considera- 
tion of  the  sum  of  thirty-one  dollars  and  fifty  cents,  to  me  paid 
by  the  Chicago  and  Eastern  Illinois  Railroad  Company,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  release  and  forever 
discharge  ♦  ♦  *  [the  said]  railroad  company  from  any  and 
all  liability  for  *  *  *  [setting  forth  the  claim  for  damages 
for  personal  injury] ;  and  I  do  hereby  agree  that  this  release 
shall  operate  as  a  perpetual  bar  to  any  suit  at  law  or  otherwise 
which  I  or  mv  heirs  or  *  *  *  personal  representatives  may 
drcan  sustain  by  reason  of  tho  claim  aforesaid'' — the  consideration 
expressed  is  not  contractual,  but  is  merely  a  recital  of  the 
amount  of  the  consideration,  and  such  consideration  may  be 
varied,  regardless  of  fraud,  by  parol  evidence,  where  want  of  con- 
sideration is  replied.  Stewart  v.  Chicago^  etc.,  B.  W.  Co.,  55 

7.  Bestraint  of  Trade. — Husband  and  Wife. — Consideration. — Surety- 
ship.— L.  sold  to  G.  a  steam  laundry  and  a  dye-house  and  the  ap- 
purtenances thereunto  belonging,  in  the  citv  of  Evansville,  In- 
diana, and  L.  and  his  wife,  as  parties  of  the  first  part,  entered 
into  a  written  agreement  with  G.,  as  party  of  the  second  part, 
which  agreement  contained  the  following  covenant:  "As  a  part 
of  the  consideration  of  this  sale,  the  said  *  *  [L.  and  L.,  his 
wife]  severally  agree  and  covenant  to  and  with  the  said  *  * 
[G.]  that  they  *  *  will  not,  nor  will  either  of  them,  engage  in 
the  laundry  business,  or  in  the,  business  of  dyeing  and  cleaning 
goods,  at  any  place  within  the  corporate  limits  of  the  city  of 
Evansville,  for  the  period  of  ten  years  from  this  date." 

ffeld,  That  the  wife  was  a  principal  in  such  covenant,  and  not  surety 
or  guarantor  that  the  husband  would  keep  his  own  personal  cove- 
nant. 

Held,  Also,  that  there  was  suflScient  consideration  to  support  the  con- 
tract or  undertaking  of  the  wife,  although  she  held  no  interest 
in  the  property  sold,  and  received  none  of  the  consideration 
therefor,  all  of  which  was  paid  to  the  husband. 

Heldf  Also,  that  the  wife  had  full  power  to  enter  into  such  contract. 

Kohimoor  Laundry  Co,  v.  Lockwood,  140 

CONTRIBUTORY  NEGLIGENCE. 

1.  Special  Verdict. —  When  Sufficiently  Found.— Bailroad.— Passenger, 
— Personal  Injury. — Where  it  appears  from  a  special  verdict,  in  an 
action  for  damages  sustained  while  a  passenger  in  a  railroad  car, 
that  plaintiff  went  into  defendant's  passenger  car  for  the  purpose 
of  being  safely  carried  from  T.  to  I.,  took  a  seat  therein  provided 
by  defendant'for  passengers,  paid  the  regular  fare  to  the  conduc- 
tor and  remained  sitting  in  his  seat  all  the  time  until  the  train, 
running  at  the  rate  of  thirty  miles  an  hour,  was  thrown  from 
the  track,  including  the  car  he  was  in,  which  rolled  down  an 
embankment  and  injured  him,  the  fact  of  freedom  from  contribu- 
tory negligence  is  sufl5ciently  made  to  appear,  without  taking  into 
consideration  that  part  of  the  special  verdict  stating  that  he  was 
exercising  such  care,  prudence  and  caution  as  prudent  persons 
would,  and  do,  under  like  circumstances. 

Louisville,  etc.,  B.  W.  Co.  v.  Miller y  533 

2.  Special  Verdict. — Whether  in  such  case  there  is  any  question  of 
contributory  negligence,  that  part  of  the  special  verdict  is  not 
wholly  improper.  lb. 
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CONVEYANCE. 
See  Boundaries  ;  Real  Estate. 

1.  Failure  of  TUle  When  no  Defense, — In  the  absence  of  covenants 
of  warranty  or  for  title  or  proof  of  fraud,  a  failure  of  title  is  no  de- 
fense to  an  action  for  the  purchase-money  of  real  estate. 

Mullen  V.  HawkinSy  363 

2.  Contract, — Defense^  Inadequacy  or  Want  of  Consideration, — Where 
a  party  voluntarily  and  without  fraud  or  deception  enters  into  a 
contract  and  receives  all  he  contracted  for,  he  can  not  be  relieved 
on  the  ground  of  inadequacy  or  want  of  consideration.  /&. 

8.  Quitclaim  Deed. — Cancellation  of  Note, — No  Interest  to  Convey, — A 
note  given  in  consideration  of  a  quitclaim  deed  to  land  in  which 
the  grantor  claimed  no  interest  (the  deed  being  sought  in  aid  of 
a  loan  being  negotiated  by  the  grantee) ,  can  not  be  canceled  on 
the  ground  that  it  is  subsequently  discovered  that  the  grantor 
had  no  interest  to  convey.  lb. 

4.  Real  Estate. — Allegation  of  Conveyance  Necessarily  Implies  Convey ' 
ance  by  Deed, — An  allegation  that  real  estate  was  conveyed  neces- 
sarily implies  a  conveyance  by  deed,  for  oral  conveyances  of  real 
estate  are  unknown  to  the  law  of  this  State. 

Orimes  v.  OrimeSj  480 

6.  By  Husband  and  Wife,  of  Land  Held  by  the  Wife  by  Virtue  of  a  Pre- 
vious Marriage. —  Void, — If  a  widow,  who  holds  real  estate  by 
virtue  of  her  first  marriage,  marry  again,  and  she  and  her  second 
husband  join  in  a  deed  of  conveyance  thereof,  such  conveyance  is 
void  where  there  is  a  child  alive  by  her  previous  marriage ;  and 
should  the  wife  die  during  the  second  marriage,  the  land  will  de- 
scend to  such  child  of  the  previous  marriage.  See  section  2641, 
R.  S.  1894.  Eorlacher  v.  Brafford,  528 

6.  By  Husband  and  Wife,  of  Land  Held  by  Wife  by  Virtue  of  Previous 
Marriage, — Estoppel. — Since  the  child  of  the  previous  marriage  had 
no  interest  in  the  land  attempted  to  be  sold  by  his  mother  at  the 
time  of  such  attempted  sale,  there  was,  therefore,  no  sale  of  such 
property  which  such  child  of  the  previous  marriage  could  ratify 
on  becoming  of  age,  and  consequently  no  question  of  estoppel  can 
apply  in  such  a  case.  lb, 

CORPORATION. 

See  Agency  ;  Municipal  Cobporation. 

1.  Liability  for  Servant* s  Wrongful  Act. — A  corporation  entrusting  a 
general  duty  to  its  agent  is  responsible  to  an  injured  person  for 
damages  flowing  from  the  agent's  wrongful  act  done  in  the  course 
of  his  general  authority,  although  in  doing  the  particular  act  such 
agent  may  have  failed  in  his  duty  to' his  principal  and  disobeyed 
ite  instructions.  Pittsburgh,  etc.,  R,   W,  Co,  v.  Sullivan,  83 

2.  Powers  of  President, — Function  of  Directors. — ^The  president  of 
a  corporation,  by  virtue  of  his  office  merely,  has  very  little 
authority  to  act  for  the  corporation ;  his  powers  depend  upon  the 
nature  of  the  company's  business,  and  the  authority  given  him 
by  the  board  of  directors.  The  board  of  directors  may  invest  him 
with  authority  to  act  as  the  chief  executive  officer  of  the  cor- 
poration ;  this  may  be  done  by  resolution  or  by  acquiescence  in 
the  course  of  dealing  and  the  manner  of  transacting  the  corporate 
business. 

National  State  Bank,  etc,,  v.  Vigo  County  National  Bank,  352 

3.  Contract  Made  by  President  in  Corporate  Name. — Presumption.  ~~li 
a  contract  be  made  in  the  name  of  a  corporation,  by  the  president. 


INDEX.  721 

in  the  asaal  course  of  business,  which  the  directors  have  the  power 
to  authorize  him  to  make,  or  to  ratify  after  it  is  made,  the  pre- 
sumption is  that  the  contract  is  binding  on  the  corporation  until 
it  is  shown  that  the  same  was  not  authorized  or  ratified.  lb. 

4.  Bights  of  (hie  Dealing  With  President  of  Corporation. — Authority, — 
One  dealing  with  the  president  of  a  corporation,  in  the  usual 
course  of  business,  and  within  the  powers  which  the  president  has 
been  accustomed  to  exercise  without  objection  from  the  direc- 
tors, has  the  right  to  assume  that  the  president  has  been  invested 
with  those  powers.  lb. 

5.  Beceivery  Bights  of  Creditors  to  Sue  Vest  in. — A  receiver  of  a  cor- 
poration represents  the  creditors  thereof,  and  he  is  the  proper 
person  to  maintain  an  action  to  set  aside  chattel  mortgages  on 
the  corporate  property,  as  the  rights  of  the  creditors  in  this  re- 
spect become  vested  in  the  receiver.  lb. 

COSTS. 
See  Supreme  Court  Practice,  14. 

COUNTY  ASSESSOR. 
See  Taxes,  11,  16. 

COUNTY  BOARD  OF  REVIEW. 
See  Taxes,  3. 

COUNTY  COMMISSIONERS. 
See  Bridges,  4 ;  Former  Adjudication,  1. 

1.  Notice  of  Letting  Contra^  for  Jail. — Sufficiency. — Notice  by 
county  commissioners  for  the  letting  of  a  contract  for  a  county 
jail,  in  the  manner  required  b^  statute,  is  sufficient  which  states 
the  place  where  the  building  is  to  be  erected,  the  terms  of  con- 
struction, the  manner  of  pavment,  the  bond  required,  the  time, 
place,  and  terms  of  letting  the  contract,  and  which  also  refers  to 
the  plans  and  specifications  on  file  in  the  auditor's  office. 

Bobling  v.  Boards  etc.,  522 

2.  Filing  Insufficient  Bond  with  Bid. — Accepting  Bid.— Afterwards  Filing 
Sufficient  Bond.— Validity. -Where  the  bond  filed  with  the  bid 
was  not  in  compliance  with  the  notice,  as  to  amount,  but  yet  the 
bid  is  accepted,  and  the  bidder  afterwards  executes  a  bond  in 
the  amount  required  in  the  notice  and  order  of  the  board,  con- 
ditioned as  required  by  statute,  the  bond  is  valid  and  enforceable. 

lb. 

3.  County  Jail. —  Propriety  of  Building. —  Discretion. —  Fraud. —  The 
power  of  determining  the  propriety  of  building  a  new  jail  has  been 
entrusted  by  the  Legislature  to  the  board  of  county  commissioners, 
and  their  determination  of  that  question  is  final  unless  such  de- 
cision was  brought  about  by  fraud  or  corruption,  or  is  so  mani- 
festly wrong  and  prejudicial  to  the  public  interest  as  to  create  a 
conviction  that  it  was  the  result  of  fraud  and  a  plain  disregard  of 
official  ^uty.  lb, 

4.  County  Jail.— Law  Applicable. — ^The  law  concerning  the  building 

of  court  houses  applies  with  equal  force  to  the  building  of  jails. 

Jh 

COUNTY  JAIL. 
See  County  Commissioners,  1,  2,  3,  4. 

Vol.  141—46 
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COUNTY  SEAT. 

Appeal  from  Order  of  Bemoval. — Contract  for  Court  House  Pendinff 
Appeal. — Injunction. — Pending  an  appeal  from  an  order  of  the  dr- 
coit  oonrt  to  remove  the  county  seat,  the  Supreme  C!oart  will  not 
enjoin  the  county  commissioners  from  contracting  for  the  build- 
ing of  a  court  house  at  the  site  to  which  the  removal  was  ordered. 

Mode  V.  Board,  etc.,  674 

CRIMINAL  LAW. 

See  Bill  of  Exceptions,  1,  2,  6;  Judgmbkt,  1,  3;  Justice  of  the 
Peace,  1,  2;  Municipal  Corporation,  1,  2,  5. 

1.  Sey-Defense. — Instructions. — Belief. — ^Where  the  defense  is  self- 
defense,  an  instruction  that  "if  a  person  assaulted,  beins  himself 
without  fault,  reasonably^  apprehends  death  or  great  bodily  harm 
unless  he  kills  his  assailant,  the  killing  is  excusable,  and  if  you 
believe  the  defendant  was  assaulted  by  deceased  in  such  a  man- 
ner as  to  cause  him  to  believe,  and  he  did  believe,  that  he  was  in 
imminent  danger  of  losing  his  life  or  suffering  great  bodily  harm 
at  the  hands  of  deceased  unless  he  killed  him,  and  while  so  be- 
lieving he  killed  the  deceased,  he  is  entitled  to  an  acquittal,"  is 
not  erroneous.  DeUks  v.  State,  23 

2.  Failure  to  Use  Phrase  ** Beyond  Beasonable  Doubt**  in  Instruction.—lt 
is  no  objection  to  an  instruction  defining  what  must  be  proven  in 
order  to  find  the  accused  guilty  of  the  offense  chared,  that  it 
used  the  phrase  "if  vou  believe''  instead  of  "if  you  believe  beyond 
a  reasonable  doubt/'  if  the  court  has  in  other  instructions  fuli^ 
defined  the  rule  of  reasonable  doubt,  and  the  individual  responsi- 
bility of  each  juror.  Ih. 

3.  Use  of  Deadly  Weapon. — Inferring  Design  to  KUl. — It  is  not  error  to 
instruct  the  jury  that  "if  an  act  be  perpetrated  with  a  deadly 
weapon,  so  used  as  to  be  likely  to  produce  death,  the  purpose  to 
kill  may  be  inferred  from  the  act."  ift. 

4.  Self -Defense. — Instructions. — Defendant  Must  be  Without  Fault. — An 
instruction  asked  stating  the  law  of  self-defense  should  be  refused 
if  it  fails  to  use  the  qualifying  phrase  "if  the  defendant  was  with- 
out fault,"  or  one  of  the  same  meaning.  lb. 

5.  Self -Defense. — Question  Galling  for  Defendant's  Belief. — Assuming 
in  Questions  Accused's  Basis  of  Belief.-— On  a  charge  of  homicide, 
where  self-defense  is  urged,  it  is  proper  to  ask  the  accused  when 
on  the  witness  stand  what  his  belief  was,  at  the  time  he  killed  the 
deceased,  concerning  whether  or  not  he  was  in  danger  of  receiving 
^at  bodily  harm ;  but  it  is  not  proper  to  assume  in  such  ques- 
tions a  state  of  facts  upon  which  he  is  supposed  to  have  founded 
his  belief.  lb. 

6.  Joint  Prosecution  for  Larceny  and  for  Beceiving  Stolen  Goods. — 
There  is  no  error  in  prosecuting  jointly  under  different  counts 
of  the  indictment,  both  those  who  stole  the  property  and  him 
who  received  it,  knowing  it  to  have  been  stolen. 

Goodman  v.  State,  35 

7.  Beceiving  Stolen  Ghods. —  When  Jury  May  Draw  the  Inference  of 
Knowledge  that  the  Property  was  Stolen. — For  facts  and  circum- 
stances sufficient  to  warrant  the  jury  in  inferring  that  the  de- 
fendant knew  that  the  property  was  stolen,  see  opinion.  lb. 

8.  Uncertainty. — Motion  in  Arrest,  When  Can  Not  Prevail. — ^In  crimi- 
nal pleading,  for  uncertainty  in  the  statement  of  facts  constitut- 
ing the  offense  intended  or  attempted  to  be  charged,  an  indict- 
ment or  information  can  only  be  assailed  by  a  motion  to  quash 
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and  never  by  a  motion  in  arrest  nor  bv  an  assignment  in  the  Su- 
preme Court  for  the  first  time  that  the  facts  stated  are  not  suf- 
ficient to  constitute  a  public  offense.  Chandler  v.  State,  106 

9.  Intent  Xo  Crime. — A  felonious  intent,  not  accompanied  by  an  un- 
lawful act,  constitutes  no  crime,  not  even  a  misdemeanor.         lb. 

10.  Charge  of  Assault  With  Intent  to  Commit  a  Felony,  Sufficiency. — 
Present  Ability. — To  constitute  a  good  charge  of  an  assault  with 
an  intent  to  commit  felony  it  must  be  averred  that  the  defendant 
had  the  present  ability  to  commit  the  violent  injury  charged  to 
have  been  intended.  lb. 

11.  Assault  and  Battery  With  Intent,  Sufficiency  of  Charge. — On  a 
charge  of  assault  and  battery  with  intent  to  commit  a  felony  the 
assault  and  battery  must  be  set  forth  in  language  that  will  convey 
the  same  meaning  as  that  of  the  statute  denning  the  crime  of  as- 
sault and  battery.  It  must  charge  that  the  assault  and  battery 
was  committed  unlawfully  and  in  a  rude,  insolent,  or  angry  man- 
ner, or  in  words  of  the  same  import.  lb, 

12.  Pleading,  Using  Words  of  Statute. — Other  Words  of  Same  Meaning. 
— In  a  criminal  pleading,  based  on  a  statute,  the  exact  words  of 
the  statute  need  not  be  employed,  but  words  which  import  the 
same  meaning,  if  employed  instead,  are  sufficient.  lb. 

13.  Pleading. —  Unlawful. — Feloniously. — Angry,  Bude  or  Insolent  Man-' 
net. — The  words  ^'unlawful,"  feloniously,"  ''purposely  and  with 
premeditated  malice,"  carry  with  them  and  import,  when  ap- 
plied to  an  act  performed,  that  it  was  done  in  either  a  **rude,  in- 
solent or  angry  manner,"  or  in  all  of  them.  lb. 

14.  Charge  of  Murder,  Conviction  of  an  Assault  and  Battery. — On  a 
charge  of  murder  the  defendant  can  not  be  convicted  of  a  mere 
assault  and  battery  or  an  assault.  Beed  v.  State,  116 

15.  Indictment. — Petit  Larceny. — Instruction,  Charge  of  Grand  Larceny. 
— Prejudicial  Error. — Where  an  indictment  cliarges  petit  larceny, 
an  instruction  informing  tlie  jury  that  the  indictment  charged  de- 
fendant with  the  offense  of  grand  larceny  and  gave  as  a  part  of 
his  charge  section  1933,  R.  S.  1881,  defining  the  offense  of  grand 
larceny,  and  directed  the  jury  that  if  they  found  the  appellant 
guilty  as  charged  in  the  indictment  they  should  assess  his  punish- 
ment at  imprisonment  in  the  state  prison  for  not  more  than  four- 
teen nor  less  than  one  year,  etc.,  and  the  jury  (fid  fix  his  punish- 
ment at  imprisonment  in  the  state  prison  for  one  year,  etc.,  (^the 
court  not  giving  any  instruction  as  to  petit  larcen^  or  the  punish- 
ment therefor),  is  erroneous,  as  the  jury  had  the  right,  unaer  the 
indictment,  to  imprison  the  defendant  in  the  county  jail  instead  of 
the  state  prison,  and  the  court  can  not  say  that  the  instruction 
did  not  harm  the  defendant.  Livingston  v.  State,  131 

16.  Homicide.  —  Self-Defense. — Erroneous  Instruction. — Duty  to  Betreat. 
— In  an  action  on  an  indictment  charging  murder  in  the  first  de- 
gree, where  the  defense  of  self-defense  was  interposed,  the  fol- 
lowing instruction  was  erroneous:  ''In  order  to  justify  a  homi- 
cide on  the  ground  of  self-defense,  a  person  endangered  or  assailed 
must  employ  all  reasonable  means  within  his  power,  consistent 
with  his  safety,  to  avoid  the  danger  and  avert  the  necessity  of 
taking  life.  He  must  even  retreat,  if  retreat  be  safe  and  prac- 
ticable ;  but  where  one  is  attacked  and  his  life  is  in  danger,  or  he 
is  in  danger  of  great  bodilv  harm  from  his  adversary,  and  retreat 
is  not  safe  or  practicable,  ne  is  not  obliged  to  retreat." 

Page  v.  State,  236 
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17.  Homicide. — Instruction. —  When  Person  AUcicked  Should  Betreal. — 
Contingency  Rule. — It  is  essential  that  an  instruction  that  the  per- 
son assailed  must  retreat,  should  also  state  the  contingency  when 
such  retreat  is  required ,  and  should  not  have  the  rule  to  apply 
without  reference  to  the  character  or  apparent  character  of  the 
attack.  lb. 

18.  Homicide. — Self -Defense. — ^The  right  to  resist  force  with  force, 
without  retreatiug,  depends  upon  the  fact  that  the  person  who  so 
resists  was  himself  without  fault  and  in  a  place  where  he  had  a 
right  to  be ;  and  the  person  assailed  may  go  to  the  extent  of  taking 
his  adversary's  life,  if  in  repelling  his  assailant  he  uses  no  more 
force  than  is  reasonably  necessary  in  his  own  selfndefense.        lb. 

19.  Arrest  of  Judgment. — Defective  Verdict. — A  defective  verdict  is 
not,  alone,  a  suflicient  reason  for  arrest  of  judgment.  The  verdict 
may  be  looked  to  in  connection  with  the  indictment  or  informa- 
tion to  determine  the  sufficiency  of  the  latter  in  passing  upon  the 
motion  in  arrest.  Ellis  y.  State,  357 

20.  Sufficiency  of  Indictment  on  Motion  in  Arrest. — Assault  and  Battery 
with  Intent  to  Kill. — That  the  indictment  for  assault  and  battery 
with  intent  to  kill  is  sufficient  on  motion  in  arrest  of  judgment, 
see  opinion.  lb. 

21.  Statutory  Grounds  for  Arrest  of  Judgment. — The  only  statutory 
grounds  for  arrest  of  judgment  in  criminal  cases  relate  to  the  ju- 
risdiction of  the  court  and  the  sufficiency  of  the  indictment  or  in- 
formation to  state  a  public  offense.  lb. 

22.  Bills  of  Exceptions. —  WT^n  not  Properly  in  Becord. — Where  a  judg- 
ment in  a  criminal  case  was  entered  September  22,  and  bills  of  ex- 
ceptions were  not  filed  until  April  6tn  thereafter  (a  motion  for 
a  new  trial  having  been  made  during  the  term  and  overruled  Feb- 
ruary 10th,  and  sixty  days  given  in  which  to  file  bills  of  excep- 
tions), the  bills  of  exceptions  are  not  properly  in  the  record. 

Bruce  v.  State,  464 

23.  Forgery. — Deed. — Insufficient  Indictment, —  Variance  in  Name.— 
Where,  in  an  indictment  for  forging  a  deed,  it  is  alleged  that  the 
forged  deed  purports  to  have  been  executed  by  Hannah  McCor- 
mick  for  the  conveyance  of  her  inchoate  interest  in  and  to  cer- 
tain lands,  and  copies  of  the  signatures  to  the  alleged  forged  in- 
strument are  "Zelus  McGormick'*  and  '^ Hannah  McGormick," 
and  there  are  no  allegations  that  the  forged  signature  of  "Han- 
nah McGormick"  was  intended  for  that  of  "Hannah  McCormick," 
nor  that  in  writing  the  signature  there  was  any  error,  the  indict- 
ment is  insufficient  on  motion  to  quash. 

State  V.  McCormick,  685 

24.  Idem  Sonans. — The  names  McCormick  and  McGormick  are  not 
idem  sonans.  Sb. 

DAMAGES. 

See  Common  Carrier,  1,  2,  6,  9;  Former  Adjudication,  3 ;  High- 
way, 2,  6  (Damnum  Absque  Injuria)  ;  New  Trial,  3;  Parent  and 
Child,  1 ;  Railroad,  12,  13. 

Excessive. — When  Verdict  will  not  be  Disturbed. — Where  there  is  noth- 
ing to  induce  the  belief  that  the  jury  must  have  acted  from  preju- 
dice, partiality  or  other  improper  motives  in  the  assessment  of 
damages,  the  Supreme  Court  will  not  disturb  the  verdict. 

LouUviUe,  etc.,  B.  W,  Co.  v.  Miller,  533 

DEBTOR  AND  CREDITOR. 
See  Building  Associations,  2;  Preference  of  CREDiroRS. 
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DECEDENTS'  ESTATES. 

See  Descent;  Election  by  Widow;  Election  by  Widower;  Mort- 
gage, 10;  Will. 

1.  Seal  Estate  Ordered  Sold  by  Administrator,  Free  from  Mortgage 
Lien. — Foreclosure  Decree. — Sale. — Where,  on  petition  of  the  ad- 
ministrator, the  decedent's  real  estate  has  been  ordered  sold  free 
from  a  mortgage  lien  which  was  previously  foreclosed  upon  such 
land,  the  priority  of  the  liens  having  been  fixed,  and  payment 
ordered  accordingly,  the  liens  are  no  longer  binding  upon  the 
land,  but  follow  the  funds  in  the  hand  of  the  administrator,  and 
the  real  estate  can  not  be  sold  on  the  foreclosure  decree  to  satisfy 
the  judgment  or  any  part  thereof..  Hall  v.  Price,  Adm.,  576 

2  Action  to  Enjoin  Sale  on  Foreclosure  Decree.— Estoppel.— Defense. — 
The  judgment  plaintiffs  in  the  foreclosure  proceedings  are  bound 
by  the  order  of  court  that  the  real  estate  oe  sold,  free  from  the 
lien  of  the  mortgage,  and  by  the  confirmation  of  the  sale  under 
such  order,  and  they  can  not  dispute  it  in  a  proceeding  to  enjoin 
a  sale  on  the  judgment  in  foreclosure.  lb, 

3.  Sale  of  Land  by  Administrator  to  Himself  Through  Third  Party. — 
Voidable. — Estoppel, — A  sale  of  real  estate  by  an  administrator  to 
himself,  througn  a  third  party,  is  voidable  at  the  election  of  the 
cestui  que  trust,  but  if  the  cestui  que  trust  receive  the  proceeds  of 
the  sale,  or  any  part  thereof,  with  full  knowledge  of  all  the  facts, 
he  thereby  confirms  and  ratifies  the  sale,  and  can  not  afterwards 
avoid  it.  Axton  v.  Carter,  672 

DEED. 

See  Quit  Claim  Deed. 

DEFENSE. 

See  Answer;  Bridges,  6;  Common  Carrier,  3;  Conyetancb,  1,  2; 
Divorce,  2;  Ejectment;  Specific  Performance,  8,  9,  11. 

DEMURRER. 

See  Harmless  Error,  1,  2,  3 ;  Pleading,  3,  7 ;  Statute  of  Limitations, 

1 ;  Supreme  Court  Practice,  6,  13. 

1.  Joint, — When  Insufficient. — A  joint  demurrer  to  two  paragraphs  of  a 
pleading  can  avail  nothing  unless  both  paragraphs  are  insufficient. 

Dorsett  v.  City  of  Oreencastle,  38 

2.  Facts  not  Conclusions  Admits,— A.  demurrer  admits  facts  well 
pleaded,  but  not  all  the  conclusions  which  may  be  drawn  from 
such  facts  by  the  pleader. 

Western  Union  Tel,  Co.  v.  Taggart,  Aud.,  281 

DEMURRER  TO  EVIDENCE. 

Inferences. — A  party  demurring  to  evidence  admits  every  inference 
and  conclusion  that  may  rightfully  and  reasonably'  be  drawn 
therefrom.  Bonebrake  v.  Board,  etc,,  62 

DEPOSITIONS. 

Motion  to  Suppress. — Exception. — In  order  to  be  available  on  appeal, 
an  exception  to  the  overruling  of  a  motion  to  suppress  a  deposi- 
tion must  be  taken.  Chicago,  etc.,  B.  B.  Co.  y.  Wolcott,  267 

DESCENT. 

1.  Husband  Inheriting  from  Wife. — iVo  Children. — A  husband  surviving 
his  wife,  where  she  leaves  neither  father,  mother,  child,  nor 
other  descendants  surviving  her,  inherits  all  her  real  and  per- 
sonal property,  and  he  may  take  one-third  of  such  property,  al- 
though her  will  provide  otherwise.  Bowley  v.  SanTis,  1 79 
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2.  Election  to  Take  Under  Will. — Inconsistent  Claim.— \  hasband, 
where  his  wife  makes  a  will,  can  not  elect  to  claim  his  right  as 
surviving  husband  by  claiming  one-third  of  her  property  abso- 
lutely under  the  statute  of  descent,  and  then  claim  a  hfe  interest 
in  the  remainder  under  her  will.  lb, 

DESCRIPTION. 
See  Boundaries;  Mortoaob,  7,  9. 

DISCRETION. 

See  County  Commissionkbs,  3;  Divorce,  2,  3,  4,  8, 9;  Municipal  Cor- 
poration,  14. 

DISCRIMINATION. 
See  Common  Carrier,  10. 

DIVORCE.. 

1.  Vacation  Order, — Maintenance,  etc,  — Bill  of  Exceptions ,  Time  for 
PUing, — Qtuere,  Where  an  exception  is  taken  to  an  allowance, 
in  a  divorce  proceeding,  by  the  judge  in  vacation,  has  the  judge 
power  to  grant  time  in  the  future  when  a  bill  of  exceptions  can 
be  filed?  Sellers  v.  Sellers,  306 

2.  Bight  of  W^e  to  Maintenance  and  Means  to  Make  Defense. — Discre* 
tion. — In  such  case,  where  the  affidavits  and  proofs  as  to  the  right 
of  the  wife  to  maintenance  from  her  husband  pendingthe  suit,  and 
for  means  with  which  to  make  her  defense,  show  that  the  only 
property  she  liad  was  a  promissory  note  of  doubtful  value,  and  a 
house  and  lot  of  the  value  of  from  $600  to  $1,200.  and  subject  to 
a  tax  lien,  the  court  was  justified  in  making  the  wife  an  allow- 
ance, it  being  a  matter  largely  in  the  discretion  of  the  trial  court; 
and  the  abuse  of  discretion  must  be  very  clear  before  the  Supreme 
Court  will  interfere  with  its  exercise.  lb. 

8.  *^Snit  Money.** — Statute  Constr^ied. — Discretion, — ^The  statute  pro- 
viding for  ''suit  money''  for  the  wife  in  an  action  for  divorce  con- 
templates a  sum  sufficient  to  insure  an  efficient  preparation  and 
a  fair  trial,  and  what  is  sufficient  to  obtain  these  results  the 
court,  under  all  the  facts  and  circumstances  in  each  particular 
case,  must  determine.  Davis  v.  Davis,  367 

4.  **8uU  Money, ^* — Abuse  of  Discretion.— Bemew  on  Appeal. — If  the 
trial  court  abuses  or  unduly  exercises  the  powers  granted  to  it 
by  this  statute,  the  appellate  tribunal  will  re\iew  and  correct  the 
wrong  done,  but  before  the  appellate  tribunal  will  be  justified  in 
interfering  with  the  court's  order  in  such  cases,  the  complaining 
party  must  affirmatively  show  that  there  was  an  abuse  of  this  dis- 
cretion, and  that  the  same  was  prejudicial  to  the  appealing 
party.  lb. 

5.  *^Suit  Money. ^^ — }Vhen  Allotcance  May  Be  Made. — ^The  trial  court 
may,  on  proper  showing,  make  additional  allowances  daring  the 
progress  of  tne  action,  and  may  make  an  allowance  and  require 
the  payment  thereof  either  before  or  after  the  expenses  are  in- 
curred, lb. 

6.  ^'Pending  Petition  for  Divorce. ^^ — Statute  Construed. — Allowance. 
— The  words,  "pending  a  petition  for  a  divorce,"  as  used  in  the 
statute,  must  be  construed  to  mean  that  period  of  time  interven- 
ing between  the  commencement  of  the  action  and  the  rendition 
of  the  final  judgment  by  the  trial  court.  /&. 

7.  Vacating  Judgment  and  Aftenoards  Entertaining  Petition  for  Al- 
lowajuie.— Where  the  court  has  vacated  the  final  judgment  and 
ordered  that  the  cause  stand  upon  the  finding  an nounc^  until  tlie 
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farther  order  of  the  coart,  the  proceedings  are  in  the  same  statuM 
as  though  the  judgment  had  not  been  rendered,  and  the  petition 
is  still  pending,  and  the  court  has  the  power  to  entertain  a  pe- 
tition for  allowance  and  hear  and  determine  the  same.  lb, 

S.  Suit  MoTiey, — Alimony, — Abuse  of  Discretion. — Where  in  a  suit  for 
divorce,  by  the  wife,  the  evidence  showed  the  husband  to  be  the 
owner  of  property  worth  from  $2,200  to  $3,750,  and  that  the  wife 
had  no  property  or  means,  that  a  reasonable  fee  for  the  wife's  at- 
torney was  $100,  the  awarding  of  only  $25  for  ''suit  money''  and 
$100  for  alimony  was  not  the  exercise  of  a  proper  discretion  by 
the  trial  judge,  and  was  error.  Yost  v.  Yost^  584 

9.  Allowance. — Discretion. — Supreme  Court  Practice. — The  question  as 
to  what  amount  shall  be  decreed  in  any  particular  case  is  a  mat- 
ter of  judicial  discretion  within  the  province  of  the  trial  court,  and 
depends  upon  the  facts  and  circumstances  of  each  particular  case, 
and  the  Supreme  Court  will  only  interfere  when  it  is  apparent 
that  this  discretion  has  been  abused.  lb. 

DRAINAGE. 
See  Parties. 

1.  Parties  in  Interest. -^Lands  of  Persons  not  Parties  Affected. — May  be 
Made  Parties. — Extent  to  YHiich  Lands  of  Such  Parties  are  Affected^ 
How  Determined. — Where  a  person  is  made  a  party  defendant 
in  a  drainage  proceeding  on  the  ground  that  his  lands  will  be 
affected  by  the  drain,  the  question  of  the  extent  to  which  such 
new  lands  will  be  affected  is  referred  to  the  commissioners,  and 
all  proceedings  are  had  with  reference  tiiereto  the  same  as  upon 
original  petition.  Zunibro  v.  Pamwiy  ^30 

2.  Judgment  of  Petitioners  as  to  Lands  Affected  not  ConduHoe. — ^The 
judgment  of  the  original  petitioners,  as  to  the  lands  affected,  is 
not  conclusive,  for  such  theory  would  deny  a  hearing  to  one  af- 
fected and  not  made  a  party,  and  would  afford  opportunity  for  im- 
position by  the  petitioners.  lb. 

8.  Sights  of  Persons  Made  Parties  After  Filing  of  Petition.— Bemon- 
strance. — Persons  made  parties  after  the  filing  of  the  petition  and 
before  action  thereon  by  the  commissioners,  become  parties  to  the 
petition,  and  possess  just  as  much  rights  either  separately  or  in 
connection  with  others,  as  any  party  to  the  petition  possesses,  and 
may  join  in  remonstrance.  "  lb. 

4.  Parties. — Township  a  Necessary  Party . — Since  a  township  is  made 
liable  for  assessment  of  benefits,  the  township  is  a  necessary 
party  as  a  landowner,  and  is  permitted  to  oppose  the  levy  of  as- 
Mssments  against  it.  lb. 

EASEMENT. 

See  Highway,  2. 

EJECTMENT. 

See  Estoppel;  Former  Adjudication,  3. 

Defense,  Pleading,  Evidence. — Special  Answer. — In  an  action  of  eject- 
ment all  defenses,  both  legal  and  equitable,  may  be  given  under 
the  general  denial ;  and  no  error  is  committed  in  sustaining  a  de- 
murrer to  a  special  answer.  Waters  v.  Lyon,  1 70 

ELECTION  BY  WIDOW. 

1.  When  Will  he  Canceled  and  Set  Aside. — Fraud. — Decedent* s  Estate. 
—Where,  by  means  of  fraud  or  other  contrivances  or  acts  of  those 
interested  in  the  estate  of  her  deceased  husband,  the  widow  is  pre- 
vented from  exercising  tlie  right    of  electing  whether  she  will 
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take  under  the  law,  or  is  thereby  procured  to  execute  an  instni- 
ment  or  to  do  an  act  which  would  serve,  if  permitted  to  stand,  to 
estop  her  from  electing  to  retain  her  rights  under  the  law,— a 
court  of  equity,  upon  application  made  within  the  statutory  limit 
for  her  to  exercise  the  right  of  election,  will  interpose  and  grant 
her  the  necessary  and  proper  relief,  upon  proper  averment  and 
showing  of  such  fact.  Burden  v.  Burden,  471 

2.  Setting  Aside . —Actual  Fraud  Not  Necessary  .—Actual  fraud,  in  cases 
of  this  kind,  is  not  alone  necessary  to  authorize  equitable  relief, 
but  its  existence  in  anv  particular  case,  under  the  rules  governing 
other  actions  for  relief  against  fraud,  is  undoubtedly  sufficient. 

n>. 

8.  Complaint  to  Set  Aside, — Essential  Averments. — In  an  action  to  set 
aside  an  election  as  fraudulently  procured,  the  complaint  should 
show  that  she  desired  to  renounce  the  provisions  made  for  her  by 
the  will,  and  desired  to  elect  to  take  under  the  law,  but  is  pre- 
vented from  doing  so  by  the  election  fraudulent v  procured;  a 
copy  of  such  election  should  be  made  a  part  of  tne  complaint; 
the  complaint  should  aver  that  she  reliekl  upon  the  fraudulent 
representations  made  to  procure  her  election,  and  believed  them 
to  be  true,  or  that  they  were  in  fact  false.  lb. 

ELECTION  BY  WIDOWER. 
See  Descent,  2;  Will,  1,  3. 

EQUITABLE  RELIEF. 

See  Oamcbllation  of  Note  ;  Fraud  ;  Injunction  ;  MAKDAjnis ;  Real 
Estate,  1;  Refobmation  of  Instrument;  Specific  Pbrfobmancb. 

EQUITY. 
See  Estoppel. 

ESTOPPEL. 

See  Bridobs,  6 ;  Conveyance,  6 ;  Decedents'  Estates,  2,  8. 

Sale  of  Land. — Ejectment, — Befujiding  Purchase-Money. — If  the  owner 
sells  land,  receiving  the  purchase-price,  and  afterwards  seeks  to 
set  aside  the  sale  and  recover  possession  of  the  land,  he  must  ten- 
der back  the  money  received  oefore  bringing  the  suit ;  and  this 
rule  applies  both  to  adults  and  infants.  Walters  v.  Lyon,  170 

EVIDENCE. 

See  Bill  of  Exceptions,  4,  5;  Common  Carrier,  7,  8;  Highway,  1; 
Practice,  7,  8;  Railroad,  1,  13;  Receiver,  6;  Record,  1,  2; 
Specific  Performance,  5 ;  Supreme  Court  pRAcncE,  2,  4,  7,  9, 
11, 12,  13 ;  Taxes,  17. 

1.  Construction  of  Witnesses  Answer. — Presumption. — ^If  a  witness's 
answer  be  susceptible  of  one  or  more  constructions,  it  will  be  pre- 
sumed that  the  jury  gave  it  the  construction  which  supports  their 
verdict.  Standard  Oil  Co.  v.  Bowker,  12 

2.  Expert  Testimony. — Bridge. — Personal  Injury. — In  an  action  for 
in|uries  sustained  by  reason  of  a  defective  bridge,  experienced 
bridge  builders  who  bad  made  an  examination  of  the  brid|;e  im- 
mediately after  the  accident,  may  state  whether,  in  their  opinion, 
if  the  bridffe  so  made  had  been  kei>t  in  repair  it  would  have  safely 
borne  the  Toad  placed  upon  it,  which  would  have  tended  to  show 
its  condition  at  the  time  of  the  accident. 

Bonebrake  v.  Board,  etc.,  62 

8.  Sufficiency  of  to  Sustain  Verdict.  —  Judgment. — Beversal. — The 
Supreme  Court  will  not  reverse  a  case  upon  the  weight  of  the  evi* 
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dence,  or  merely  for  the  reason  that  there  is  a  conflict,  or  that  ^11 
persons  mig^ht  not  draw  the  same  inference  from  the  facts  proven, 
where  there  is  evidence  in  the  record  sustaining  every  material 
allegation  of  the  indictment.  Livingston  v.  State,  131 

4.  Voluminous  Document, —  Testimony  Concerning  Result  of  Examina- 
tion.— Where  books,  records,  papers  and  entries  are  voluminous, 
and  of  such  a  character  as  to  render  it  difficult  for  the  jury  to  arrive 
at  a  correct  conclusion  concerning  amounts,  balances  and  the 
like,  an  accountant  may  examine  them  and  testify  concerning 
Uie  result  of  his  examination. 

Chicago,  etc,  R,  R,  Co,  v.  WoUott,  267 

6.  Personai  Injury, — Scope  of  Inquiry, — In  actions  for  injuries  to  body 
and  limb,  it  is  proper,  m  estimating  the  damages,  to  take  into 
consideration  the  plaintiff^s  habits  of  industry,  occupation,  op- 
portunities for  employment,  health,  prospects  of  life,  and  to  be 
governed  by  ordinary  human  knowledge  and  experience  as  to 
the  age  at  which  he  would  likely  have  remained  capable  of  labor^ 
as  shown  by  the  evidence. 

Louisville,  etc,  R.  W,  Co,  v.  Miller,  533 

6.  Opinion  Evidence. — Nonexpert,— An  opinion  can  be  given  by  a 
nonexpert  witness  as  to  matters  with  which  he  is  specially  ac- 
quainted, but  which  he  can  not  specifically  describe.  lb. 

7.  More  Favorable  to  Complaining  Party. — Harmless  Error. — Where 
the  evidence  complained  of  as  erroneously  admitted  is  more 
favorable  to  the  complaining  party  than  to  his  adversary,  the  rul- 
ing, if  error,  was  harmless  as  to  Mm.  Ib» 

8.  CrosS'Examination. — Testing  Memory. — Contents  of  Written  Report. 
— Where  a  witness,  a  long  time  after  an  accident  has  occurred, 
has  testified  all  about  his  examination  of  the  place  of  the  accident, 
it  is  not  error  to  ask  him,  on  ^ross-examination,  whether  he  re- 
members the  contents  of  a  written  report  he  made  thereof  at  the 
time  of  the  examination,  for  the  purpose  of  testing  his  memory  of 
the  facts  about  which  he  is  testifying.  lb. 

9.  Harmless  Error. — Supreme  Court  Practice. — The  admission  of  im- 
proper evidence  which  could  not  have  harmed  the  appellant  is 
unavailable  error.  The  Supreme  Court  must  disregard  technical 
and  harmless  errors.  lb. 

10.  Objections  to,  How  Brouqht  Into  Record.— Bill  of  Exceptions. — Mo- 
tion for  New  Trial. — Objections  to  evidence  must  be  brought  into 
the  record  by  bill  of  exceptions,  and  not  by  embodying  the  same 
in  the  motion  for  a  new  trial.  lb. 

11.  Improper  Questions. — Unanswered. — No  matter  how  improper  ques- 
tions may  nave  been,  thero  can  be  no  error  if  they  remain  un- 
answered, lb. 

12.  Hearsay. — Expressions  of  Pain. — Expressions  of  present  pain,  and 
of  its  locality,  are  exceptions  to  the  general  rule  which  ex- 
cludes hearsay  evidence.  lb. 

13.  Stricken  Out  on  Appellants  3fotion.~ Appellant  can  not  complain 
of  the  admission  of  evidence  which,  on  his  motion,  was  stricken 
out  of  the  record.  lb. 

14.  Striking  Out  Irresponsive  Answer.^There  is  no  error  in  striking 
out  an  irresponsive  answer.  lb. 

15.  Admission  of  Incompetent  and  Immaterial  Evidence.  —  When  not 
Cause  for  Reversal. — ^The  admission  of  incompetent  and  imma- 
terial evidence  is  not  cause  for  reversal  of  a  jud^ent  which  is 
supported  by  sufficient  material  and  competent  evidence.  i&. 
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16.  X»»/c  Tables. — Admission  in  Cases  of  Permanent  Injury. — Standard 
life  tables  may  be  introduced  to  show  the  probable  duration  of 
plaintiff's  life,  on  the  question  of  compensation  for  permanent  in- 
jury, lb. 

17.  Invited  Error, — A  party  can  not  complain  of  error  which  he  has 
invited.  lb. 

18.  Adjudication  of  Court  of  Becord, — Proof  by  Becord. — An  adjadi« 
cation  of  a  court  of  record  must  be  proven  by  the  record,  ana  not 
by  parol.  Bible  v.  Voris^  569 

19.  Power  of  Attorney. — Note.  —Confession  of  Judgment. — In  an  action 
to  determine  the  priority  of  a  judgment  on  a  promissory  note 
which  contains  a  clause  of  power  of  attorney  to  confess  judgment, 
it  was  not  error  to  permit  proof  by  the  attorney  who  confessed 
judgment,  that  he  possessed  no  authority  not  contained  in  the 
note.  lb. 

EXCEPTIONS. 

See  Deposition  ;   Habeas  Corpus,  1 ;  PaAcrriOB,  6 ;   Supbbkb  Court 

Practice,  1. 

EXECUTION. 
See  Sale  on  Execution,  1. 

1.  Based  Upon  Mere  Finding. — Injunction. — An  execution  based  upon 
a  mere  finding  may  be  enjoined.  8are  v.  Butcher ,  etc.,  146 

2.  Action  to  Enjoin. — Complaint. — In  a  complaint  to  enjoin  such  ex- 
ecution, it  need  not  be  allejfed  that  plaintiff  does  not  owe  the 
debt  sued  on ;  for  an  execution  does  not  issue  upon  a  debt  due, 
but  upon  a  judgment  rendered.  lb. 

EXEMPTION  FROM  WORK  ON  HIGHWAYS. 

See  Highway,  1. 

EXPERT  TESTIMONY. 
See  Evidence,  2,  6;  PBAcricsy  1. 

FENCE, 
See  Partition  Fence. 

FIRE  COMPANY. 
See  Highway,  1. 

FORECLOSURE  OF  MORTGAGE* 
See  Decedents'  Estates,  1,  2. 

FORGERY  OF  DEED. 
See  Criminal  Law,  23. 

FORMER  ADJUDICATION. 

1.  Judgment  of  Board  of  Commissioners  Uhappealed  from.'^AcUon  in 
Circuit  Court. — At  a  time  when  no  court  could  have  jurisdiction 
of  a  claim  against  a  county,  except  on  appeal  from  the  decision 
of  the  board  of  commissioners,  an  answer  to  an  action  on  such  a 
claim  in  the  circuit  court,  that  previous  (giving  the  date)  to  the 
commencement  of  this  action,  plaintiff  presented  and  filed  with 
the  county  auditor  of  said  county  its  claim  against  defendant  for 
$17,886.05 ;  that  the  same  was  duly  presented  to  the  board  of 
commissioners ;  that  the  claim  was  considered  by  the  commis- 
sioners, and  they  rendered  their  decision  and  entered  of  record 
their  judgment  disallowing  the  same,  and  taxed  the  costs  to  ap* 
pellant,  from  which  decision  and  judgment  no  appeal  was  ever 
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taken,  and  the  same  remains  in  full  force  and  effect;  and  that 
the  same  was  rendered  on  the  same  and  identical  claim  and  cause 
of  action  sued  on  in  the  complaint  in  this  action,-— constitutes  a 
good  answer  in  bar  of  the  action,  on  the  ground  of  former  adju- 
dication. Bass  Foundry,  etc.,  Works  v.  Board,  etc,,  68 

2.  Seal  Estate, —  Title.  —  Leasehold  Intei'est. — Ejectment. — In  an'ac« 
tion  to  quiet  title  and  in  ejectment  the  defendant  answered  by  gen* 
eral  denial  and  by  cross-complaint  in  which  he  asserted  a  lease* 
hold  interest,  and  asked  that  his  title  thereto  be  quieted.  The 
action  resulted  in  a  judgment  that  the  plaintiff  was  the  owner  of 
the  fee ;  that  the  cross-complainant  Owned  a  leasehold  estate  in 
the  land  in  controversy,  and  that  he  was  entitled  to  the  imme- 
diate possession  thereof,  and  that  plaintiff  unlawfully  held  the 
possession,  and  awarding  damages. 

Held,  that  such  proceedings  do  not  amount  to  a  former  adjudication  of 
the  question  of  possession  so  as  to  bar  an  ejectment  suit  by  the 
tenant  of  the  leasehold  estate,  the  question  of  possession  not  hav- 
ing been  determined  in  the  former  action.    M'uffiey  \.  Turner,  580 

8.  Ejectment. — Damages. — 3f««n«Pro^ta.— The  question  of  possession 
not  having  been  adjudicated  in  the  former  action,  it  follows  that 
damages  for  unlawful  possession  could  not  have  been  included, 
and  damages  should  be  allowed  in  a  subsequent  action  for  posses- 
sion for  the  full  amount  of  mesne  profits.  lb. 

FRAUD. 

Bee  County  Commissionbbs,  3;  Election  by  Widow,  1,  2,  3;  Guard- 
ian AND  Ward,  4. 

1.  Question  of  Fact. — Fraud,  in  this  State,  is  a  question  of  fact,  and 
must  be  alleged  and  proven  as  such,  to  be  available. 

National  State  Bank,  etc.,  v.  Vigo  Co,  NaVl  Bank,  352 

2.  How  Pleaded. — Misrepresentations. —  One  who  relies  upon  fraud 
must  plead  all  the  facts  constituting  the  same,  and  in  case  of  mis- 
representations they  must  be  concerning  a  material  fact,  and  not 
conoeminff  matters  equally  within  the  knowledge  of  both  par- 
ties, and  that  the  party  relying  on  the  same  did  not,  and  could  not, 
know  the  falsity  thereof .  Burden  v.  Burden,  471 

GRAND  LARCENY. 
See  Criminal  Law,  15. 

GUARDIAN  AND  WARD. 
See  Trust,  1,  2. 

1.  Ez  parte  Order  Procured  by  Clerk  Against  Guardian  Without  Notice. 
— Void. — An  ex  parte  order  of  the  court,  procured  by  the  clerk 
(forbidding  a  guardian  from  issuing  an  execution  on  a  judgment 
procured  by  him  as  guardian),  witnout  notice  or  service  of  pro- 
cess on  the  guardian,  is  void  as  to  him.         Curran  v.  Abbott,  492 

2.  Entitled  to  be  Beimbursed  for  Expenses  Duly  Incurred. — Lien  on 
Trust  Estate. — A  trustee  (in  this  case  a  guardian)  has  an  equita- 
ble right  to  be  reimbursed  for  all  reasonable  expenses  properly 
incurred  in  the  execution  of  his  trust,  and  such  expenses  are  a 
lien  upon  the  trust  estate,  and  he  will  not  be  compelled  to  part 
with  tne  property  until  such  expenses  are  paid.  Ih. 

3.  Beimbursement  for  Suit  Expenses. — Equitable  Lien. — Notice.— A 
guardian  is  entitled  to  reimbursement  for  expenses  incurred  and 
paid  by  him  in  the  prosecution  of  an  action  in  behalf  of  his  trust 
estate,  and  he  has  an  equitable  lien  on  the  judgment  recovered 
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for  his  reimburBement ,  and  of  such  lien  all  persons  dealing  with 
reference  to  the  judgment  must  take  notice.  lb. 

4,   Enforcement  of  Lien. —  When  Question  of  Fraud  not  Material. — In 

■  an  action  to  enforce  such  equitable  lien  against  the  ward  and 

others  to  whom  she  has  assigned  her  interest  after  becoming  of 

age,  the  question  of  fraud  in  the  dealing  between  such  parties 

and  the  ward  is  not  material.  lb. 

» 

6.  Beimbursement. — Personal  Liability  or  Liability  in  Trust  Capacity. — 
The  guardian's  right  to  be  reimbursed  and  to  enforce  an  equitable 
lien  therefor  is  the  same  whether  he  is  personally  liable  for  the 
suit  expenses  paid  by  him  or  only  liable  in  his  fiduciary  capacity. 

A. 

6.  Beimbursement. — Sufficient  Other  Funds. — If  theguardian  has  other 
funds  in  his  hands,  besides  such  judgment,  sufficient  to  reimburse 
him,  he  can  be  compelled  to  first  exhaust  such  funds.  lb, 

7.  Beimbursement  Lien. — Accounting. ^'Before  the  guardian  can  en* 
force  his  lien  for  reimbursement,  it  is  not  necessary  that  he  should 
first  have  an  accounting  in  the  court.  lb, 

HABEAS  CORPUS. 

1 ,  Betums ,  Co ntroverting. — Exceptions . — The  petitioner  may  except  to 
the  sufficiency  of  or  controvert  a  return,  or  an^  part  of  it,  or  al- 
lege any  new  matter  in  evidence.  Its  sufficiency  can  only  be 
tested  by  an  exception  thereto.  Claybom  v.  Tompkins,  19 

2.  Betum  Insufficient. — Evidence  not  Necessary. — If  the  return  be  in- 
sufficient the  person  restrained  may  be  released  without  any  fur- 
ther hearing  or  evidence.  lb. 

HARMLESS  ERROR. 

See  Ejkcticsnt;   EviDSNCSy  7,  9;   Pleading,  3,  7;    PRAcncB,  8;  Su- 

PKBMB  Court  Practicb,  13. 

1.  Sustaining  Demurrer  to  Paragraph  of  Answer. — ^The  sustaining  of  a 
demurrer  to  a  paragraph  of  answer,  if  error,  is  harmless  where  the 
same  facts  are  provable  under  the  general  denial,  whidi  is 
pleaded.  Saint,  Treas.,  v.  Welsh,  Exr.,  382 

2.  Sustaining  Demurrer  to  Par<igraph  of  Answer. — Action  Originating  in 
Mayor'^s  Court. — Constitutionality  of  City  Ordinance. — In  an  action 
in  tiie  circuit,  on  appeal  from  the  mayor's  court,  to  recover  a  pen- 
alty provided  by  ordinance,  the  action  of  the  court  in  sustaining  a 
demurrer  to  a  paragraph  of  answer  alleging  that  the  ordinance  is 
nnconstitutional,  if  error,  was  harmless,  as  the  validity  of  the  or- 
dinance could  have  been  raised  without  plea,  and  an  assignment 
of  error  based  on  such  ruling  presents  no  question. 

Berkey  v.  City  of  Elkhart,  408 

8.  Sustaining  Demurrer  to  Paragraph  of  Answer. — Practice.— Th^  sus- 
taining of  a  demurrer  to  a  paragraph  of  answer,  if  error,  is  harm- 
less where  the  same  defense  was  admissible  under  another  para- 
graph which  remained  a  part  of  the  answer. 

City  of  New  Albany  v.  Iron  Substructure  Co.,  600 
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HIGHWAY. 

See  Municipal  Co*poration,  3;    Obstrucjtion  of  Street;  Streets 

AND  Alleys. 

1.  Exemption  From  Work  on  Highways, — Member  of  Fire  Company, — 
Mandate  to  Compel  Issuance  of  Certificate  of  Exemption  by  Town" 
ship  Trustee, — Proof  of  Articles  of  Association. — In  an  action  by 
way  of  mandamus  proceedings  to  compel  a  township  trustee  to 
issue  to  plaintiff  a  certificate  of  exemption  from  work  on  public 
highways,  on  the  ground  that  he  is  a  member  of  a  fire  company, 
there  can  be  no  recovery  where  there  is  no  evidence  that  the 
original  articles  of  association  were  ever  filed  in  the  recorder's 
office  of  the  county ;  and  even  if  it  were  admitted  that  the  original 
articles  of  association  had  been  filed  in  the  office  of  the  recorder, 
that  would  only  relieve  plaintiff  of  the  necessity  of  showing  that 
the  same  were  filed,  and  not  of  the  necessity  of  giving  in  evidence 
either  the  articles  of  association  filed,  the  record  of  the  same,  or  a 
certified  copy  thereof.  Forter  v.  State,  ex  reL,  488 

2.  Street. — Obstruction  of  Easement  of  Access  to  Property.— Damages, — 
Becovery. — The  obstruction  of  the  easement  of  access  need  not 
alwavs  be  upon  the  immediate  front  of  the  lot,  the  owner  of 
which  is  affected,  but  if  the  obstruction,  though  remote,  render 
access  to  such  lot  impossible,  or  impairs  it  in  a  substantial  man- 
ner at  the  point  where  it  abuts  upon  the  street,  the  property- 
right  of  the  lot  ow^ner  is  invaded,  and  he  may  recover. 

Dantzerw,  Indianapolis y  etc.^  B,  W,  Co.,  604 

8.  Becovery  Limited  to  Injury  Different  in  Kind, — Recovery  in  such  case 
is  limited  to  injurv  different  in  kind,  and  not  simply  in  degree, 
from  that  suffered  by  the  community  in  general.  lb. 

4.  Injury  in  Common  with  Community  in  General, — Bemote  Obstruction, 
— Inconvenience  of  Access. — Where  a  lot  does  not  abut  upon  the 
street  obstructed,  and  the  owner  is  only  affected  by  an  incon- 
venience in  traveling  to  and  from  his  premises,  the  inconvenience 
is  one  suffered  alike  by  all  the  community,  and  no  recovery  there- 
for can  be  had.  lb, 

5.  Damnum  Absque  Injuria. —Bemote  Obstruction  of  Street. — Incon- 
venience.— Easements  of  access,  of  light  and  of  air  are  all  confined 
to  the  street  in  front  of  the  lot,  and  if  a  remote  obstruction  does 
not  affect  tliese,  there  is  no  legal  injury,  or  tort,  even  though  the 
access  be  rendered  more  inconvenient  or  a  more  circuitous  route  of 
access  is  necessitated.  lb. 

6.  Obstruction  of  Street. — Bight  of  Becovery . — Question  of  Law ,  of  Fact. 
— Degree  of  Injury. '^Ab  to  whether  one  whose  access  to  his  prop- 
erty has  not  been  cut  off  by  vacation  of  a  part  of  a  street  may  re- 
cover, is  a  question  of  law.  However,  the  degree  of  injury  is  a 
question  of  fact.  lb. 

HOMICIDE. 

See  Criminal  Law,  16,  17,  18. 

HUSBAND  AND  WIFE. 
See  Contract,  7 ;  Conveyance,  6,  6 ;  Descent  ;  Sale  on  ExjBGirnoM,  1. 

IDEM  SONANS. 
See  Criminal  Law,  24. 

INCHOATE  INTEREST  OF  WIFE. 
See  Real  Estate,  U. 
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INDEMNITY  BOND. 
See  Pboxissory  Notx,  1. 

INDICTMENT. 
See  Criminal  Law,  15,  20,  23. 

INJUNCTION. 

See  CoNTBMPT,  1,2;  County  Seat  ;  Decbdbnts'  Estates,  2 ;  Exscimoir, 
1,  2;  Supreme  Court,  2;  Taxes,  1,  13, 14,  15, 16. 

INSTRUCTIONS  TO  JURY. 

See  Assignment  of  Errors,  1 ;  Criminal  Law,  1,  2,  4,  15, 16, 17;  In* 
toxicating  Liquors,  2;  Life  Insurance;  Real  Estate,  2. 

1.  Correct  Instructions  Misleading  Jury.  — Refusal. — Invading  Province 
of  Jury, — It  is  not  proper  to  give  the  jury  an  instruction,  althoogh 
correct,  that  will  mislead  them,  nor  one  stating  propositions 
which  it  is  the  exclusive  province  of  the  jury  to  determine. 

DeUks  v.  State,  23 

2.  Construing  Together  as  a  Whole. — All  the  instructions  given  must 
be  construed  together  in  determining  whether  or  not  they  state 
the  law.  '  lb. 

3.  Not  Applicable  to  Case,  When  Harmful. — What  Record  must  Show. 
— Instructions  should  be  relevant  to  the  issue  and  applicable  to 
the  evidence ;  and  a  violation  of  this  rule  is  reversible  error  if  it 
appears  that  the  action  of  the  court  tended  to  injure  or  harm  the 
complaining  party  in  his  substantial  rights;  and  in  order  to 
reverse  the  case,  it  must  appear  of  record  that  the  error  was  harm- 
ful or  tended  to  injure  the  party  aggrieved.        Reed  v.  State,  116 

4.  Right  of  Court  to  Give  as  Applicable  to  a  Theory  of  Defense  Dis- 
claimed  by  Defendant. — If  there  be  any  facts  or  circumstance  in  the 
case,  although  quite  meager,  to  which  instructions  might,  upon 
any  view,  be  pertinent  (it  they  contain  correct  statements  of  the 
law),  it  is  not  error  for  tne  court  to  give  them,  although  given  to 
the  jury  upon  the  theory  that  they  are  favorable  to  the  theory 
of  the  defense,  but  which  theory  the  defendant  at  the  time  dis- 
claimed, lb. 

5.  Theory  of  Case. — Presumption  in  Favor  of  Court. —  Theory  of  Case 
Urged  in  Argument  before  Jury,  Presumption. — If  instructions  are 
given  by  the  court,  although  very  slightly  applicable  to  the  evi- 
dence, a  presumption  of  their  applicability  to  the  theory  of  the 
defense  will  be  presumed,  although  the  defendant  disclaim,  on  ap- 
peal, the  theory  to  which  they  are  applicable ;  for  it  will  be  pre- 
sumed that  in  tne  argument  of  the  cause  before  the  YOLry,  defend- 
ant's counsel  assumed  that  theory  as  a  defense  to  which  they  are 
applicable.  lb, 

6.  Immaterial  Error. — ^The  party  complaining  of  an  instruction  mast 
affirmatively  show  by  the  record  that  he  was  injured  by  it.        lb. 

7.  Relevant  to  Issues. — Pertinent  to  Evidence. — Reversal. — Instructione 
to  the  jury  should  be  relevant  to  the  issue  and  pertinent  to  the 
evidence,  otherwise  it  will  work  a  reversal  of  the  case  anleee 
harmless  to  appellant.  PeUey  v.  WUls,  688 

INSURANCE. 

See  Life  Insurance. 

INTENT. 
See  Criminal  Law,  9;  Special  Finding,  2,  8. 
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INl'ERSTATE  COMMERCE. 
See  Common  Carbibb,  5 ;  Taxes,  8. 

INTOXICATING  LIQUORS. 

1.  Fitness  of  Applicant. — Question  of  Fact, — The  question  of  the  fit- 
ness of  an  applicant  to  sell  intoxicating  liquors  is  one  of  fact  for 
the  jury  to  aetermine,  and  not  a  question  of  law  for  the  court. 

Pelley  v.  Wills,  688 

2.  InstrwAiony  Erroneous, — Fitness  of  Applicant, — Usurping  Function 
of  Jury, — Where  the  court  instructed  the  jury  that  "a  person  to 
whom  a  license  is  granted  is  responsible  for  the  manner  m  which 
the  house  is  kept,  But  if  he  employ  a  competent  and  careful  bar- 
tender and  give  him  positive  instructions  that  he  is  in  all  respects 
to  comply  with  the  law,  and  not  to  violate  it,  but  notwithstand- 
ing this  the  bartender  has,  in  the  absence  of  the  applicant,  and 
without  his  knowledge,  violated  the  law,  this  fact  alone  should 
not  deprive  the  applicant  of  his  right  to  a  license,*'  such  instruc- 
tion is  erroneous  as  usurping  the  function  of  the  jury.  lb, 

8.  Licensees  Responsibility,-^  Diligence, — Question  of  Fact. — Barten- 
der,— ^The  licensee's  responsibility  for  the  manner  in  which  the 
house  is  kept  can  not  be  avoided  by  hiring  a  competent  and  care- 
ful bartender  and  giving  him  instructions  to  obey  the  law.  He 
must,  in  addition,  use  proper  care  and  diligence  to  see  that  the 
business  is  carried  on,  by  whomsoever  he  employs,  in  the  'man- 
ner required  by  law,  and  whether  the  licensee  nas  exercised  such 
diligence  is  a  question  of  fact.  lb, 

JUDGMENT. 

See  Arbbst  of  Judgment;  Bill  op  Exceptions,  1  {Arrest  of  Judg- 
m€nt)f  7;  Confession  op  Judgment;  Evidence,  3;  Lien;  Mort- 
gage, 10;  Real  Estate,  1;  Supreme  Court  Practice,  1,  2. 

1.  Arresty  Motion  in  Writing,  Criminal  Case. — It  would  seem  that  a 
motion  in  arrest  of  a  judgment  in  a  criminal  case  must  be  made 
in  writing.  Chandler  v.  State,  106 

2.  Motion  in  Arrest,  Bill  of  Exceptions. — It  is  not  necessary  to  incor- 
porate a  motion  in  arrest  of  judgment  in  a  bill  of  exceptions  in 
order  to  bring  it  within  the  record.  lb. 

8.  Criminal  Case,  When  Motion  in  Arrest  Should  Be  Overruled,— On  a 
motion  in  arrest  of  judgment  in  a  criminal  case,  if  the  indictment 
contain  all  the  essential  elements  of  a  public  offense,  even 
though  to  some  extent  defectively  stated,  it  will  be  sufficient  to 
withstand  the  motion.  lb, 

4.  By  Confession. — Essentials. — Affidatfit. — Erroneous. — A  court  has 
no  authority  to  render  judgment  bv  confession,  unless  in  the 
manner  provided  by  statute,  the  procTuction  of  an  affidavit  in  the 
required  form  being  an  essential  step  in  the  case,  without  which 
the  judgment  is  erroneous.  Bible  v.  Voris,  569 

JURISDICTION. 

See  Appellate  Court,  1,  2,  3,  4,  6,  6;  Justice  of  the  Peace,  3,  4; 
Notice;  Supreme  Court,  2  {Original  Jurisdiction)  ;  Taxes,  1,  3. 

Waiver  of  Notice^  What  Does  Not  Amount  to. — Appearance, — ^The  pres- 
ence in  court  of  one  who  is  not  served  with  process  can  not  be 
regarded  as  waiver  of  the  notice  required  by  law,  without  some 
step  or  action  on  his  part  signifying  a  willingness  that  the  ques- 
tion tendered  by  the  complaint  may  be  submitted  to,  and  de- 
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termined  by,  the  court.    There  must  be  some  formal  entry,  or 
plea,  or  motion,  or  official  act  to  constitute  an  appearance. 

Eaton,  TYecis.,  v.  Union  County  NaVl  Bank,  159 

JUSTICE  OF  THE  PEACE. 

1.  WUneB9,  Power  to  Require  to  Oive  a  Recognizance  for  His  Appear- 
ance, — A  justice  of  the  peace  has  no  jurisdiction  to  mftke  an  order 
requiring  a  witness  to  g;ive  a  recognizance  for  his  appearance  ex- 
cept (1)  where  a  continuance  of  a  criminal  case  is  granted;  (2) 
where  a  change  of  venue  is  granted ;  (3)  and  where  the  offense 
charged  is  a  felony,  and  he  recognizes  the  accused  to  appear 
at  the  next  term  of  the  criminal  or  circuit  court  of  the  county.  He 
has  no  power  to  require  a  witness,  when  subpoenaed  to  appear  at 
a  day  in  the  future,  to  give  a  recognizance  for  his  appearance 
on  the  day  set  for  trial.  Clay  bom  v.  Tompkins,  19 

2.  Continuance,  Witness  Giving  a  Recognizance  for  Appearance,  When 
Must, — A  continuance  of  a  criminal  cause  which  will  authorize  a 
justice  of  the  peace  to  require  a  witness  to  give  a  recognizance  for 
nis  appearance  means  any  necessary  postponement  or  delay  of 
the  trial  made  after  the  issue  of  the  warrant ;  but  it  is  not  neces- 
sary that  the  accused  be  arrested  before  such  a  recognizance  can 
be  taken.  lb, 

3.  Jurisdiction,  Presumption. — A  justice  of  "the  peace  holds  a  court  of 
special  and  limited  jurisdiction,  and  nothing  will  be  held  to  be 
within  its  jurisdiction  except  that  which  is  expressly  so  shown.  lb. 

4.  Inferior  Courts,  Presumption  as  to  Jurisdiction — Parol  Evidence  to 
Show  JurisdicHon. — If  the  reeord  of  an  inferior  court,  bv  virtue  of 
whose  order  or  judgment  the  petitioner  is  restrained,  does  not 
show  on  its  face  facts  necessary  to  give  the  court  jurisdiction,  they 
will  be  presumed  not  to  have  existed,  but  such  presumption  may 
be  rebutted  and  the  jurisdictional  facts  established  by  extrinsic 
evidence.  lb. 

LACHES. 

See  Statutk  op  Limitations,  3. 

LAW  AND  FACT. 

See  Fraud,  1 ;   Highway,  6 ;  Intoxicating  Liquors,  1,3;  Lifb  In- 
surance, 5 ;  Railroad,  6. 

LAW  OF  CASE. 
See  Practice,  9. 

LEASE. 
See  Former  Adjudication,  2. 

LIEN. 

See  Attorney's  Likn  ;  Guardian  and  Ward,  2,  4,  7 ;  Real  Estate, 
9,  10 ;  Receiver,  3,  6,  6  {Priority  of  Liens) ;  Supreme  Ck>URT 
Practice,  4 ;  Taxes,  6,  6,  7 ;  Vendor's  Lien. 

Priority  of. — Necessary  Parties. — Judgments. — In  an  action  to  determine 
the  prioritv  of  judgment  liens,  only  the  parties  in  interest  (those 
that  would  be  affected  by  such  proceeding)  need  be  made  parties. 

Bible  V.  Voris,  669 
LIEN-HOLDER. 

See  Real  Estate,  1 ;  Redemption,  4. 

LIFE  ESTATE. 
See  Partition,  1. 
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LIFE  INSURANCE. 

1.  Admission  of  Cause  of  Action  and  Bight  of  Recovery ,  But  Amount  Dis- 
puted,— Where,  in  an  action  on  an  insurance  policy  the  insurer 
''admitted  the  validity  of  the  plaintiff's  demand,  except  as  to  the 
amount  plaintiff  was  entitled  to  recover/'  and  * 'admitted  its  lia- 
bility toplaintiff,  except  as  to  the  amount  plaintiff  was  entitled 
to  receive/'  all  questions  as  to  the  insurable  interest  of  plaintiff 
were  expressly  waived,  and  were  no  longer  in  issue. 

People^s  Mut.  Ben.  Soc.  v.  McKay f  415 

2.  Admission,  Effect  of. —  Waiver. — Such  admission  having  been  re- 
ceived and  acted  upon,  it  became  a  fixed  fact  in  the  case  as  much 
as  if  it  had  formed  a  part  of  the  answers,  and  can  not  be  with- 
drawn or  limited  in  its  operation,  and  must  stand  as  a  waiver  of 
such  questions  for  all  purposes.  lb, 

S,  Burden  of  Proof, —  That  Plaintiff  if*  not  Entitled  to  Becover  Maximum 
Amount  of  Policy, — Facts  Peculiarly  Within  Defendant's  Knowledge. 
— Where  the  only  issue  in  an  action  on  an  insurance  policy  is  the 
amount  of  recovery,  the  policy  calling  for  $4,000,  unless  eighty 
per  cent,  of  the  assessment  for  its  payment  should  not  equal  such 
sum,  the  membership,  the  amount  of  assessment,  the  losses  par- 
ticipating in  such  amount,  the  extent  of  lapses,  were  matters  pe- 
culiarly within  the  knowledge  of  the  insurance  company,  and, 
upon  the  issue  presented,  the  burden  of  proving  that  the  allotment 
to  the  policy  was  less  than  the  maximum  thereof,  rested  upon 
the  insurance  company,  the  defendant.  lb. 

4.  Prima  Facte  Case. — ^The  plaintiff  made  &  prima  fade  case  author- 
izing a  recovery  of  the  amount  of  the  policy  by  showing  the 
issuance  of  the  policy  or  certificate,  performance  of  its  conditions 
by  the  claimant  and  the  insured,  and  a  failure  of  performance  on 
the  part  of  the  insurer.  lb. 

5.  Finding  as  to  Amount  of  Recovery. — Ind^niteness. — Law  and  Fact. 
— Where  the  jury  found  that  the  amount  of  recovery  should  vary 
according  to  three  contingencies,  viz.,  $312,  $312  and  interest  from 
a  date  stated,  or  $4,000,  as  the  law  should  require  under  the  facts 
found,  the  finding  was  not  so  indefinite  as  to  vitiate  it.  Under  the 
facts  found,  it  became  a  question  of  law  as  to  which  of  the  three 
sums  should  constitute  the  recovery.  lb. 

6.  Special  Finding,  Insufficiency.— Burden  of  Proof. — A  finding  that 
there  was  $41,190.96  in  the  pool  from  which  to  pay  158  claims,  in 
amounts  not  found,  is  not  sufficient  to  discharge  the  burden  rest- 
ing upon  the  insurance  company  to  show  that  the  plaintiff  was 
not  entitled  to  recover  the  amount  of  the  policy.  lb, 

LINES  (Meander). 
See  BouNDAKiBS. 

MAINTENANCE. 
See  Divorce,  1,  2. 

MANDAMUS. 
See  Bridges,  4 ;  Township  Trustee  ;  Pabtition  Fbnob,  1,  2. 

MARRIED  WOMAN. 
See  Inchoate  Interest  op  Wipe. 

MASTER  AND  SERVANT. 
See  Corporation,  1 ;  NegligencBi  8. 

.     Vol.  141—47 
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MASTER  COMMISSIONER. 


See  Bill  op  Exceptions,  4,  6. 

MAYOR'S  COURT. 

See  Hasmlbss  Erbor,  2. 

Appeals  to  Circuit  Court. — Pleading  and  Practice, — ^The  rales  of  plead- 
ing and  practice  of  the  mayor^s  court  are  observed  on  appeals 
therefrom  to  the  circuit  court.         Berkey  v.  City  of  Elkhart,  408 

MERGER. 

See  MoBTGAGB,  4,  10. 

When  Will  Not  Take  Effect.— Merger  will  not  take  place  if  it  will  cause 
an  injury  to  the  interest  of  the  parties  to  the  transaction ;  but  if 
this  prevention  of  merger  will  work  an  injury  or  wrong,  or  aid  in 
effecting  a  fraud,  equity  will  not  interpose  for  the  prevention  of 
the  merger.  Any  extraordinary  circumstance,  which  indicates 
that  the  prevention  of  the  merger  would  have  such  an  evil  effect, 
can  be  established  as  a  defense  against  the  interference  of  equity. 

Swatte  V.  Botoen,  32^ 

MISCONDUCT  OF  COUNSEL. 

See  Practice,  4. 

Argument  to  Jury. — ProeecuHng  Attorney. — ^Where  the  argument  of  a 
prosecuting  attorney  complained  of  as  misconduct  was  in  re- 
sponse to  argument  of  counsel  for  defendant,  and  no  part  of  the 
argument  of  defendant's  attorney  is  in  the  record,  the  court  must 
presume  that  it  was  of  such  a  nature  as  fully  justified  the  court  in 
overruling  the  objection  made  to  the  statements  made  by  the 
prosecuting  attorney.  Livingston  v.  State,  131 

MORTGAGE. 

See  Foreclosure  op  Mortgage;   Partnership,  2;   Pleading,  5,  6; 

Real  Estate,  1 ;  Receiver,  6. 

1.  Two  Mortgages  Held  by  Same  Person. — Foreclosure  and  Purchase  by 
Mortgagee. — Surplus,  who  Entitled  to. — A  partv  held  two  mortgages 
of  different  dates  on  the  same  land,  given  oy  the  same  person, 
and  foreclosed  them  on  the  same  day  in  the  same  court,  neither 
decree  containing  any  reference  to  the  other.  He  caused  the 
land  to  be  sold  on  the  decree  foreclosing  the  junior  mortgage,  pur- 
chased it  himself,  paid  the  costs  and  receipted  in  full  for  the 
amount  of  the  decree.  A  few  days  later  he  caused  the  same  land 
to  be  sold  on  the  decree  foreclosing  the  senior  mortgage,  boaght 
in  the  land,  but  the  amount  of  his  bid  exceeded  the  amount  due 
him  on  the  decree.    The  mortgagor  claimed  the  surplus. 

Held,  that  the  mortgagee  was  entitled  to  the  surplus  in  an  amoont 
equal  to  the  amount  of  the  decree  on  the  junior  mortgage. 

Clapp  V,  Hadley,  28 

2.  Decree  Distributing  Surplus. — Statute. — ^There  is  no  statute  in  this 
State  requiring  the  decree  to  declare  the  order  of  distribution  of 
any  surplus ;  nor  is  there  any  statute  prescribing  the  method  or 
practice  in  enforcing  distribution  and  in  determining  the  interests 
of  lienholders  therein.  J 6. 

3.  Purchase-Money  Mortgage. — What  Constitutes. — Right  to  Foreclose 
Against  Marital  Eights  of  Wife. — Seal  Estate. — D.  and  B.  were 
owners  of   certain  lands  which  became  incumbered  with  mort- 

gages  and  other  liens.  R.  made  an  arrangement  with  all  the 
olders  of  such  liens,  according  to  which  the  liens  might  be  paid 
off  and  discharged  if  he  could  raise  the  money  for  that  purpose ; 
thereupon  R.  proposed  to  T.  that  if  he  (T.)  would  furnish  the 
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money  with  which  to  pay  oS  and  discharge  said  liens,  the  said  D. 
and  B.  would  convey  the  lands  to  K.,  and  that  R.  would  execute 
to  T.  a  mortgage  upon  such  real  estate  to  secure  said  money,  all 
of  which  arrangements  were  carried  out  by  the  respective  parties, 
M.,  the  wife  of  K.,  joining  with  him  in  the  execution  of  the  mort> 
fage  to  T.  R.  paid  nothing  for  the  land,  except  the  execution  of 
the  notes  and  mortgage  to  T.,  and  did  not  agree  to  pay  D.  and 
B.  anything  more  for  said  lands,  unless  he  could  make  something 
out  of  it  over  and  above  what  would  be  required  to  discharge  the 
incumbrances. 
9f^ldy  That  the  mortgage  executed  to  T.  is  senior  in  rieht  and  superior 
to  any  claim  or  right  to  any  portion  of  the  lands  described 
therein  of  the  said  M.,  wife  of  K.,  and  that  any  interest  which 
she  may  have  in  the  lands  is  inferior  to,  and  subject  to,  the 
amount  of  said  mortgage,  and  that  T.  is  entitled  to  foreclose  the 
same  against  her,  as  a  purchase-money  mortgage. 

Butler  V.  Thomburghf  Admr.,  152 

4.  Merger. — Keeping  Lien  of  Alive. — Whenever  it  will  subserve  the 
ends  of  justice  to  keep  a  mortgage  lien  alive,  it  will  be  so  kept 
alive  unless  the  person  holding  the  lien  intended  to  merge  it  in 
the  fee  simple.  JSwatts  v.  Botoen,  322 

6.  Purchase  by  Mortgagor. — Assumption  of  Junior  Liens. — A  mort- 
gagor, by  purchasing  the  fee  simple  or  equity  of  redemption  at  a 
foreclosure  sale,  does  not  thereby  assume  the  payment  of  all  liens 
junior  to  that  upon  which  he  relies.  lb. 

6.  Uncertainty. —  IVfien  Does  Not  Bender  Mortgage  Void. — Uncertainty 
in  a  mortgage  will  not  render  it  void,  if,  upon  proper  allegations 
and  proof,  the  court  can  render  certain  by  decree  that  which  is 
uncertain.  lb. 

7.  Uncertain  Description. — Bendering  Certain. — Uncertainty  in  the  de- 
Bcription  of  the  land  intended  to  be  mortgaged  will  not  render 
the  mortgage  void,  nor  defeat  a  foreclosure,  if,  by  proper  allega- 
tion in  the  complaint,  accompanied  by  evidence,  the  court  can  as- 
certain and  describe  with  certainty  in  its  decree  the  land  to  be 
sold  for  a  satisfaction  of  the  mortgage.  lb. 

8.  Decree  of  Foreclosure  too  Uncertain. — Sheriff  Not  Bequired  to  Search 
Becords  of  County. — A  decree  of  foreclosure  which  requires  the 
sheriff  to  search  the  records  of  the  recorder's  office  of  the  county, 
in  order  to  ascertain  a  description  of  the  land  to  be  sold  by  him  is 
too  uncertain  and  can  not  be  enforced.  /5. 

9.  Uncertainty  of  Description. —  JVhat  Must  be  Alleged  to  Enforce 
Against  Purchasers  of  Equity  of  Bedemption. — Where  the  descrip- 
tion of  the  land  mortgaged  is  so  uncertain  that  it  can  not  be  in- 
serted in  the  decree  of  foreclosure,  and  a  more  particular  descrip- 
tion should  be  alleged  and  proved  before  a  decree  can  be  entered, 
a  complaint  seeking  a  foreclosure  against  a  purchaser  of  the 
equity  of  redemption  who  has  not  assumed  the  payment  of  the 
debt  secured  by  the  mortgage  will  be  bad,  on  demurrer,  for  want 
of  facts,  unless  a  description  of  such  a  certainty  is  inserted  in  the 
complaint  as  will  be  sufficient  for  the  decree.  lb. 

10.  Judgment  on  Mortgage  Indebtedness  no  Bar  to  Action  on  Mortgage. 
— Merger. — Decedents^  Estates, — ^The  recovery  of  a  judgment  upon  a 
note  or  notes  secured  by  a  mortgage  is  no  bar  to  another  action 
to  foreclose  the  mortgage,  for  a  judgment  upon  mortgage  indebt- 
edness neither  merges  nor  impairs  the  mortgage  lien,  and  may  be 
enforced  against  property  of  a  decedent,  even  after  the  expiration 
of  the  year  from  the  death  of  the  decedent.        Kohli  v.  Hall,  41 1 
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11.  Foreclosure  Complaint. —  Variance  Between  Pleading  and  Proof.— 
Amendment  of  Pleading. — Supreme  Court  Practice. — Where  the  com- 
plaint, in  an  action  to  foreclose  a  mortgage,  alleges  the  mortgage 
indebtedness  to  consist  of  promissory  notes,  and  the  special  find- 
ing discloses  that  the  notes  had  been,  prior  to  the  present  action, 
redaced  to  judgments,  the  variance  is  one  which  might  have  been 
oared  by  amendment,  and  will  be  considered  as  cured  on  appeal. 

lb. 
MOTION  IN  ARREST  OF  JUDGMENT. 

See  Criminal  Law,  8 ;  Judgment,  1,  2, 8. 

MOTION  TO  SUPPRESS. 
See  Deposition. 

MUNICIPAL  CORPORATION. 

1.  Obstruction  of  Street  a  Crime. — Ordinance  Covering  Same  Subject. — 
The  wrongful  obstruction  of  a  public  street  or  sidewalk  of  a  city  is 
a  misdemeanor  punishable  under  the  criminal  law  of  the  State, 
and  a  city  can  not  enact  an  ordinance  prescribing  a  penalty  for  any 
one  who  obstructs  such  street. 

City  of  Indianapolis  v.  ffiggins,  1 

2.  Crime. — Driving  Across  a  Sidewalk. — Any  one  driving  on  a  side- 
walk of  a  city,  unless  to  cross  it,  is  guilty  of  a  misdemeanor  under 
section  1964,  R.  S.  1881,  and  may  be  punished;  and  the  city  can 
not  make,  by  ordinance,  the  same  act  a  penal  offense.  (K.  S. 
1881,  section  1640.)  lb. 

3.  Street  or  Sidewalk  a  Highway. — A  street  or  sidewalk  of  a  city  or 
town  is  a  public  highway,  and  the  word  ''highway,"  used  in  a 
statute,  includes  streets  and  sidewalks,  unless  the  statute  itself  in- 
dicates a  different  intention.  lb. 

4.  Meaning  of  the  Word  '*Town.*^ — ^The  word  "town"  is  generic,  and 
includes  cities ;  and,  as  used  in  the  constitution  of  the  State,  it  haa 
that  meaning.  lb. 

6.  Statute  Making  it  an  Offense  to  Drive  Over  Sidewalk  of  a  Town  In- 
cludes a  Sidewalk  of  a  City. — A  statute  making  it  an  offense  to 
drive  over  the  sidewalk  of  a  ''town,"  also  makes  it  an  offense  to 
drive  over  the  sidewalk  of  a  "city,"  although  the  word  city  be 
not  used  therein.  lb. 

6.  City. — Street  Improvements. — Secondary  Liability  of  City, — Primary 
Liability.— Statute  Construed.  It  is  not  the  purpose  of  the  statute, 
commonly  known  as  the  "Barrett  law,"  to  charge,  primarily ^  th.e 
cost  of  the  street  improvements  against  the  city.  The  city's  lia- 
bility is  but  secondary,  and  arises  only  when  it  has  sold  bonds, 
collected  assessments,  or  otherwise  realizedfthe  amounts  owing: 
from  the  property  benefited,  and  the  contractors  have  not  been 
paid.  Porter  v.  City  of  Tipton,  34:7 

7.  Statute  Construed. — ^^ Barrett  Law. ^'' — It  is  the  purpose,  spirit  and 
language  of  the  act  to  enable  the  city  to  require  improvements,  to 
dictate  the  character  thereof,  to  contract  therefor,  to  enforce  tlie 
payment  of  benefits  by  property-owners,  to  aid  the  property- 
owner  in  deferring  such  payments  by  issuing  the  bonas  of  ti\e 
city,  from  the  proceeds  of  sales  of  which  to  pay  the  contractor, 
and  from  the  annual  payments  of  the  property-owners  upon  tlieir 
assessments  to  meet  tne  maturing  bonds.  Z6 . 

8.  When  Estimate  can  not  be  Increased. — Bonds. — ^The  estimate  for  im- 
provements can  not  be  increased  at  the  stage  of  issuing  and  oi&r- 
keting  bonds.  '     JR>. 
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9.  Partial  Answer. — Theory  of  Complaint.  ^The  theory  of  the  com- 
plaint being  to  recover  only  the  cost  of  improving  street  and  alley 
crossings,  an  answer  limited  to  ouch  alleged  liability  is  entire,  and 
not  partial.  lb. 

10.  City  of  Indianapolis. — Power  to  Adopt  Civil  Service  Bules. — Exam- 
ining  Board. — ^Thecity  charter  of  the  city  of  Indianapolis  author- 
izes the  adoption  of  rules  and  regulations  and  the  creation  of  a 
board  of  examiners  as  a  means  of  ascertaining  the  comparative 
fitness  of  applicants  for  office,  i)osition,  and  promotion,  and  of 
selecting,  appointing  and  promoting  those  found  to  be  best  fitted, 
except  m  the  department  of  public  safety,  without  regard  to 
political  opinions  or  services. 

Newcomh  v.  City  of  Indianapolis^  451 

Jl.  Political  Policy  or  Wisdom  of  Granting  Such  Power  Not  a  Question 
for  the  Court. — ^The  question  relative  to  the  political  policy  or 
wisdom  of  the  Legislature  in  granting  such  power,  or  as  to  the 
propriety  or  necessity  of  the  **mayor's  cabinet"  in  carrying  the 
same  into  effect  by  adopting  civil  service  rules,  is  of  no  concern 
to  the  court,  and  a  matter  over  which  it  has  no  control.  lb. 

12.  Charter. — Rules  of  Construction. — The  charter  or  statute  by  which 
a  municipal  corporation  is  created  or  governed  is  its  organic  law, 
and  the  rules  applicable  to  the  interpretation  of  constitutions  may 
be  used  in  the  construction  thereof.  lb. 

13.  Implied  Powers. — Statute. — If  a  statute  grants  a  right  or  imposes  a 
duty,  it  also  confers,  by  implication,  every  particular  power  nec- 
essary for  the  exercise  of  the  one  or  the  performance  of  the  other. 

lb. 

14.  Ghvemmental  Agency. — CivU  Service. — Discretion. — Noninterference 
by  Court. — It  was  clearly  the  legislative  intent  that  the  governing 
body,  composed  of  the  heads  of  the  several  departments,  vested 
with  the  right  or  power  in  question,  should  be  clothed  with  a  rea- 
sonable discretion  as  to  the  medium,  agencv,  or  means  to  be  em- 
ployed to  give  effect  to  the  provisions  of  the  law,  and  that  dis- 
cretion will  not  be  interfered  with  or  called  in  question  by  the 
courts,  except  where  the  power  is  exceeded  or  fraud  imputed  or 
shown,  or  in  case  there  is  a  manifest  invasion  of  private  rights. 

76. 

16.  Civil  Service  Agency. — Statute  Construed. — ^The  creating  of  a  board 
of  examiners,  which  is  but  a  medium  or  agency  by  which  the  com- 
parative fitness  of  applicants  for  position  or  promotion  might  be 
ascertained,  was  not  an  attempt  to  establish  an  independent  exe- 
cutive or  administrative  department  in  violation  of  the  prohibi- 
tion in  section  48  of  the  statute  (3819,  R.  S.  1894).  lb. 

16.  Sewer  Assessment. — Enforcement. — Complaint. — Presumption. — In 
actions  to  enforce  sewer  assessment  liens  it  will  be  presumed  that 
the  appraisers  discharged  the  duties  enjoined  upon  them  by  statute, 
"^  ,     and  assessed  benefits  to  each  and  all  lots  and  parts  of  lots  bene- 
fited by  the  proposed  work.  Kizer  v.  Town  of  Winchester ^  694 

*17.  Sewer. — Act  of  1867. — Notice. — Constitutional  Law. — ^The  act  of  the 
L^slatare  of  1867  (3392  et  aeq.,  R.  S.  1881),  relating  to  the  con- 
Btraction  of  sewers,  is  not  void  for  failure  to  provide  for  notice 
to  the  property-owner  affected  or  assessed  for  benefits.  lb* 

MURDER. 
See  Criminal  Law,  14. 
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NEGLIGENCE. 

8ee  GoNTBiBiTTOBT  Nsgligbncb;  Railboax),  5,  7,  11;  Spbcial  Vsb- 

DiCT,  6 ;  Spbcific  Pbbformance,  I. 

1.  U  there  be  several  charges  of  negligence  in  the  complaint,  either 
of  which  is  safficient  to  authorize  a  recovery,  it  is  not  necessary 
to  prove  all  of  them.  Standard  Oil  Co.  y.  Bowker,  12 

2.  HI  Health  of  PlaiiUiff  Before  Injury  .^Plaintiff  Disobeying  Hit  Phy- 
sician* s  Instructions. — ^The  fact  that  plaintiff  disobeyed  his  physi- 
cian's instructions,  contributing  to  his  diseased  condition,  does 
not  deprive  him  of  his  right  to  recover  damages  for  the  original 
injury.  lb. 

3.  Master  and  Servant. — Notice  of  Defective  Appliance, — Where  it  is  al- 
leged that  the  master  constructed  the  instrument  which  caused 
the  injury  by  reason  of  the  defectiveness,  it  is  not  necessary  to 
allege  that  he  had  notice  of  such  defect.  /  b, 

4.  Statute  of  Another  State  on  Presumption  of  Negligence, — Sxtraterri- 
torial  Force. — ^The  statute  of  another  state  concerning  the  pre- 
sumption of  negligence  pertains  to  the  remedy  and  has  no  extra- 
territorial  force.  Smith  v.  Wabash  B.  B.  Co.,  92 

NEW  TRIAL. 
See  AssiONMBNT  of  Ebrobs,  3 ;  Practicb,  5,  10. 

1.  Bulings  on  Pleadings  Not  a  Cause  for. — Rulings  upon  demarrera 
and  motions  addressed  to  the  pleadings  and  in  making  up  the  isr 
sues  can  not  be  assigned  as  a  cause  for  a  new  trial. 

Standard  Oil  Co.  v.  Bowker,  12 

2.  Newly -Discovered  Evidence^  When  not  Granted  on  Account  of. — 
Affidavits f  Sufficiency  of. — A  new  trial  will  not  be  granted  on  ac- 
count of  newly-discovered  evidence  where  the  affidavit  in  support 
of  the  motion  is  wholly  devoid  of  facts,  except  mere  conclusions, 
showing  due  diligence ;  nor  where  the  facts  presented  in  the  affi- 
davit do  not  show  the  evidence  to  be  material,  or  that  the  same  is 
true  or  believed  to  be  true ;  nor  that  knowled^  of  the  evidence 
had  been  acquired  since  the  trial ;  nor  where  it  appears  that  the 
newly-discovered  evidence  is  merely  cumulative;  nor  where  it 
does  not  appear  that  the  evidence  in  question  would  or  might 
change  the  result.  Bamett  v.  State^  149 

3.  As  of  Bight. — Damages  for  Appropriation  of  Land  for  Bight  of 
Way. — Bailroad. — In  an  action  by  a  land-owner  for  damages  for 
land  appropriated  for  right  of  way,  that  being  the  only  issue,  a 
new  trial  as  of  right  is  not  demand  able. 

Midland  B.  W.  Co.  v.  Qaley^  483 

NEW  TRIAL  AS  OF  RIGHT. 
See  Appbllate  Court,  4 ;  New  Tbiax,  3. 

NOTICE. 

See  Bridobs,  2;  County  Commissioners,  1;  Guardian  and  Ward» 
1,3;  Jurisdiction;  Municipal  Corporation,  17;  Nbglxgkmck, 
3;  Taxes,  3. 

Actual  Notice. — Appearance. — Jurisdiction. — ^Where  a  party  has  actaal 
notice,  and  voluntarily  enters  his  appearance  to  resist  a  proposed 
action  against  him,  that  is  suflScient  to  confer  jurisdiction. 

Deniston^  Aud.,  v.  Terry ^  S77 

OBSTRUCTION  OF  STREET. 
See  Highway,  6;  Municipal  Corporation,  1. 
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ORDINANCE. 
See  Habmlbss  Ebbor,  2 ;  Municipal  Corporation,  1. 

PARENT  AND  CHILD. 

1.  No  Bight  of  Action  in  Husband  for  Wrongful  Death  of  Wife* 8  Bas- 
tard ChUd,-^ Stepfather. — Damages,  —  A  man  who  marries  the 
mother  of  a  bastard  child  (whether  properly  called  the  stepfather 
of  sach  child  or  not) ,  ana  receives  the  child  into  his  home  as 
a  member  of  the  family,  can  not  recover  for  the  death  of  the  child 
when  caused  by  the  wrongful  act  of  another. 

Thomburg  v.  American  Strawboard  Co.,  443 

2.  Statute  Construed, — Stepfather. — Bemedy  in  Derogation  of  Common 
Law.—As  section  267,  R.  S.  1894  (266,  R.  S.  1881)  does  not,  in 
terms,  give  a  right  of  action  to  a  stepfather,  he  has  no  such  right, 
for  the  statute  must  be  strictly  construed,  as  it  is  in  derogation  of 
the  common  law.  lb, 

3.  Qtuere,  Who  is  the  proper  party  to  bring  an  action  for  the  death 
of  a  bastard  child?  lb, 

PARTIES. 

See  Appeal,  1,  3  {Necessary  Parties),  4;  Drainage,  1, 3,  4;  Lien  (iVcc- 

essary  Parties) ;  Partition,  2. 

Drainage  Proceeding, — Persons  Interested  in  Subject-Matter.  —  Statute 
Construed, — Section  273,  R.  S.  1894,  providing  that  when  a  person 
not  a  party  to  an  action  but  having  an  interest  m  the  subject  tnereof 
may  be  made  a  party,  applies  to  all  parties  to  any  controversy  in 
the  nature  of  a  civil  action,  and,  consequently,  applies  to  a  drain- 
age proceeding.  Zumbro  v.  Pamin,  430 

PARTITION. 

1.  By  Tenants  in  Common  in  Bemainder  Limited  on  Life  Estate, — Not 
Maintainable. -^TenButa  in  common  of  an  estate  in  remainder  lim- 
ited  upon  a  life  estate  can  not  maintain  an  action  for  partition 
during  the  existence  of  the  life  estate.  Tower  v.  Tower,  223 

2.  Titlc—PlaiTitiffs  Not  Parties  in  Interest.— Th&t  the  evidence  does 
not  show  title  in  plaintiff,  in  an  action  for  partition,  see  opinion. 

Dinwiddie  v.  SmUh,  31 8 

3.  Answer,  Sufficiency  of  to  Show  Title  in  D^endant  to  Whole  of  Land, — 
That  a  paragraph  of  answer  setting  up  title  in  defendant  to  the 
whole  of  the  land  in  question,  in  an  action  for  partition,  is  suf- 
ficient, see  opinion.  lb, 

PARTITION  FENCE. 

1.  Mandate  to  Compel  Trustee  to  BebuUd  and  Bepair,  When  Will  Not 
Issfie. — Complaint. — A  township  trustee  can  not  be  compelled,  by 
mandate,  to  rebuild  and  repair  a  partition  fence,  where  it  is  not 
averred  that  he  (the  trustee)  had  examined  it  and  declared  it  to 
be  insufficient,  but  it  is  simply  averred  *^that  he  [the  trustee] 
failed  to  act  in  the  matter,  or  take  any  steps  in  repairing  or  re- 
building said  fence.'*  State,  exrel.,  v.  Kemp,  125 

2.  Mandate  Against  Trustee.  —  Necessary  Allegations. — ^To  make  the 
complaint  and  alternative  writ  sufficient,  it  should  have  been 
averred  that  the  trustee  had  examined  the  fence  and  declared  the 
same  insufficient,  for  until  that  is  done  the  trustee  is  under  no 
obligation  to  repair  or  rebuild.  lb, 

PARTNERSHIP. 

1.  Extension  and  Benewal. —  When  Bight  of  Action  Passes  Along  with 
the  Benewal. — Bight  of  Beceiver  to  Bring  Suit  on, — Where  articles 
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of  copartnership,  ander  the  name  and  style  of  the  Indiana  Bank- 
ingf  Company,  provided,  among  other  tilings,  that  the  partnership 
should  continue  for  five  years  (from  1875  to  1880),  with  a  proviso 
that  the  partnership  might  be  extended  after  such  time,  as  may 
be  deemed  best  for  the  interest  of  the  owners  of  the  said  bank- 
ing company,  and,  in  accordance  with  such  proviso,  it  was  ex- 
tended, in  1880,  for  two  years,  with  all  its  rights,  credits  and  as- 
sets of  every  description,  including  stock  and  all  choses  in  action^ 
without  dissolution  or  withdrawal  of  capital  or  assets  of  any  kind; 
and,  at  the  end  of  the  period  of  extension  (1882),  the  term  of  co- 
partnership was  made  to  continue  for  three  years,  the  widow  and 
administratrix  of  one  of  the  deceased  partners  (according  to  the 
articles  of  agreement)  having  taken  his  place  in  the  copartnership 
in  1881,  during  the  first  period  of  extension,  and  during  the  same 

Eeriod  one  of  the  surviving  partners  wishing  to  retire  from  the 
rm  transferred  (according  to  the  articles  of  agreement)  all  his 
rights  and, interest  therein  to  the  remaining  partners,  who  con- 
tinued the  business  uninterrupted  and  without  dissolution, — a 
right  of  action  which  accrued  to  the  company  in  1878  passed 
along  with  the  renewals  of  the  company,  and,  upon  the  appoint- 
ment of  a  receiver  for  the  new  firm,  allthe  rights  of  the  company 
at  once  passed  to  him,  in  trust  for  the  partners  and  their  creditors, 
including  the  authority  to  bring  suit  on  such  cause  of  action. 

Band,  Sec.,  v.  Wright,  22e 

2.  Surviving  Partner, — Preferring  Creditors,— Mortgage. — A  surviving^ 
partner,  before  qualifying  to  administer  on  the  firm  assets,  and 
before  inventorying  the  same,  may  prefer  any  of  the  firm  creditors 
by  executing  to  them  mortgages  on  the  partnership  property. 

Courtland  Forging  Co,y,  First  NatH  Bank,  etc,,  518 

8.  Preferring  Creditors, — 7Vt«t.  —  Such  surviving  partner  may  also 
convey  partnership  property  in  trust  for  preferred  creditors  of  the 
partnership.    See  Havens  and  Geddes  Co,  v.  Harris,  140  Ind.  387. 

J  6. 
PASSENGER. 

See  Ck)NTRiBUTOBT  Negligence,  1 ;  Special  Vbbdict,  6. 

PAYMENT. 
See  Statute  op  Limitations,  3 ;  Taxes,  7. 

PERSONAL  INJURY. 

See  CoNTBiBUTOBY  Negligence,  1 ;  Evidence,  2, 5;  Pleading,  1;  Bb» 

covEBY ;  Special  Verdict,  6. 

PETIT  LARCENY. 
See  Criminal  Law,  15. 

PHYSICIAN. 
See  Railroad,  1,  2,  3,  4. 

PHYSICIAN  AND  PATIENT. 
See  Negligence,  2. 

PLEADING. 

See  Amendment  of  Pleading  ;  Answer  ;  Complaint  ;  Conybyangb,  4  %. 
Criminal  Law,  12,  13 ;  Fraud,  2 ;  Mayor's  Court  ;  Reply. 

1.  Complaint. — Personal  Injury. — No  Breach  of  Duty  Shown, — Cfty. — 
That  the  complaint  in  an  action  against  a  city  for  personal  inja* 
ries  sustained  by  falling  from  private  premises  over  a  bank  made 
by  grading  a  street  is  insufficient  and  shows  no  breach 'of  duty  on. 
the  part  of  the  city,  see  opinion.    JDorsett  v.  City  of  Oreencastle,  3S 
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2.  Beply. — Want  of  Consideration, — ^That  a  reply  setting  up  want  of 
consideration  is  sufficient,  see  opinion. 

Stewart  v.  Chicago^  etc,,  B,  W,  Co,,  55 

8.  Overruling  Demurrer  to  Paragraph  of  Answer, — Harmless  Error, — 
Where  a  paragraph  of  answer  amounts  to  but  a  denial  of  a  cor- 
responding allegation  of  the  complaint,  it  is  harmless  error  to 
overrule  a  demurrer  to  it,  where  the  same  facts  are  provable  un- 
der the  general  denial,  which  is  pleaded. 

Bonehrake  v.  Board,  etc.,  62 

4.  Prolixity  of  Details, — General  Pleading, — Where  a  subject  compre- 
hends a  multiplicity  of  matters,  and  a  great  variety  of  facts,  in  or- 
der to  avoid  prolixity  the  law  allows  general  pleading. 

Chicago,  etc,,B.B,Co,y,  Wolcott,  267 

5.  Complaint  Insufficient. — For  Satisfaction  of  Mortgage. — Premature 
Tender. — Promissory  Note. — In  an  action  to  compel  the  satisfaction 
of  a  mortgage,  the  complaint  (which  showed  that  the  note — non- 
negotiable  by  the  law  merchant — was  dated  April  28, 1893,  due  one 
year  after  date,  and  that  on  April  27,  1894,  the  amount  due  was 
tendered  and  a  demand  made  that  the  mortgage  be  satisfied)  was 
insufficient  on  demurrer,  the  tender  having  been  made  before  ma- 
turity of  the  note.  Bowen  v.  Julius,  310 

6.  Complaint,  When  Sufficiently  Shows  Debt  Due  and  Unpaid. — Fore^ 
closure  of  Mortgage. — In  an  action  to  foreclose  a  mortgage,  aver- 
ments '*that,  by  the  terms  of  the  mortgage,  if  any  part  of  the 
debt,  principal,  or  interest  shall  become  due  and  remain  unpaid 
for  six  months  at  any  time,  the  whole  sum  secured  shall  be  imme- 
diately due  and  payable ;  that  the  debts,  as  above  described,  by 
reason  of  the  nonpayment  of  interest  according  to  the  conditions 
of  said  mortgage  are  past  due  and  wholly  unpaid,"  are  sufficient 
as  showing  the  mortgage  debt  due  and  unpaid,  when  the  com- 
plaint is  first  attacked  on  appeal.  Kohli  v.  Hall,  411 

7.  Answer. — Sustaining  Demurrer  to. — Harmless  Error, — Practice.— An 
error  in  sustaining  a  demurrer  to  a  paragraph  of  answer  is  harm- 
less where  the  same  defense  is  available  under  another  para- 
graph to  which  a  demurrer  was  overruled.  /&• 

POSSESSION. 
See  Specific  Perpobmancb,  1,  2,  3. 

POWER  OF  ATTORNEY. 

See  Evidence,  19. 

Qaaere,  is  a  power  of  attorney  embodied  in  a  promissory  note  em* 
powering  any  attorney  of  a  court  of  record  to  confess  judgment, 
void  as  against  public  policy.  Bible  y.  Voris,  569 

PRACTICE. 

See  Habmless  Error,  3;  Mayor's  Court;  Pleading,  7;  Rbfebbb, 
3 ;  Special  Vebdict,  4 ;  Supreme  Court  Practice. 

1.  Hypothetical  Question. — Bight  of  Party  to  Have  Answer  on  Facts 
Claimed  to  Have  Been  Shown. — A  party  producing  an  expert  wit- 
ness has  a  right  to  his  opinion  on  the  facts  which  he  claims  to  be 
the  facts  of  the  case,  if  there  be  evidence  tending  to  establish 
such  claim ;  and  the  court  can  not  reject  the  evidence  because 
he  may  think  such  facts  are  not  sufficiently  established. 

Standard  Oil  Co,  v.  Bowker,  12 

2.  Appeal,  Pointing  Out  Objections. — Proceedings  in  Lower  Court, ^ 
Counsel  on  appeal  must  point  out  the  objectionable  proceedings 
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of  the  lower  court;  and  that  objection  must  appear  to  have  been 
made  to  such  proceedings  in  the  lower  court.  lb. 

3.  Theory  of  Complaint,  Whidi  Theory  FrevaiU, — A  complaint  most 
be  construed  upon  the  theoij  which  is  most  apparent  and  clearly 
outlined  by  the  facts  stated  in  it. 

Pittsburgh,  etc,,  B,  W.  Co.  v.  Sullivan^  83 

4  Misconduct  of  Counsel. — Objections,  Ruling  of  Court  Necessary.-^ 
Question  for  Hupretne  Court. — Unless  the  record  discloses  that  the 
court,  at  the  time  the  misconduct  of  counsel  in  arguing  the  cause 
is  said  to  have  occurred,  was  called  upon  by  the  complaining 
party  to  rule  upon  the  objections  being  made  by  him,  no  ques- 
tion is  reserved  for  the  Supreme  Court.  Beed  v.  State,  116 

6.  Affldavits  for  New  Trial. -—When  not  Part  of  Bill  of  Exceptions.— 
Affidavits  filed  in  supi>ort  of  a  new  trial  can  not  be  made  a  part 
of  the  record  by  the  trial  judge,  in  the  bill  of  exceptions,  refer- 
ring to  them  ''as  heretofore  set  out  in  the  record,"  even  though  the 
clerk  copy  them  into  the  transcript.  lb. 

6.  Exception  to  Ruling. — Supreme  Court  Practice. — An  exception  to  a 
ruling  of  the  trial  court  is  essential  to  make  the  ruling  available  on 
appeal  as  a  reserved  question  of  law. 

Butler  V.  TTwmburgh,  Admr.,  162 

7.  Waiifer  of  Error  in  Admission  of  Evidefice. — The  party  complaining 
of  the  character  of  evidence  admitted  may  waive  the  error  occa- 
sioned bv  its  admission  by  a  subsequent  admission  that  such  evi- 
dence will  not  be  controverted.  Such  waiver  amounts  to  a  with- 
drawal of  all  objections  made  to  its  character. 

Chicago,  etc.,  B.  B.   Co.  v.  Wolcott,  267 

8.  Irrelevant  Evidence. — Immaterial  Error. — Special  Verdict  Showing 
Error  Harmless. — ^The  admission  of  irrelevant  evidence,  not  suf- 
ficient to  reverse  the  judgment,  is  an  immaterial  error,  and  this 
is  true  if  the  special  verdict  shows  that  the  jury  based  its  find- 
ings on  other  evidence.  lb* 

9.  Law  of  Case. — Decision  of  Supreme  Court. — Principles  of  law  es- 
tablished on  a  former  appeal  of  a  case,  so  far  as  applicable,  remain 
the  law  of  the  case  throughout  all  of  its  subsequent  stages,  and 
must  be  adhered  to,  whetner  right  or  wrong,  not  only  in  the  trial 
court,  but  in  the  appellate  tribunal.  Currier  v.  Elliott,  394 

10.  New  Trial,  Effect  of  on  Verdict.— How  Verdict  May  be  Betived. — 
Special  Verdict.— The  granting  of  a  new  trial  supersedes  the 
effect  of  the  former  trial,  and  destroys  the  effect  of  the  fonner 
verdict ;  and  before  such  verdict  can  be  revived,  the  order  grant- 
ing the  new  trial  must  be  reversed,  which  can  only  be  done  by 
making  it  appear  affirmatively  in  the  record  that  the  order  waa 
erroneous,  and  that  it  was,  or  probably  was,  prejudicial  to  the 
complaining  party.  Louisville,  etc.,  B.  W.  Co.  v.  Miller,  S3S 

PREFERENCE  OF  CREDITORS. 
See  Partnership,  2,  3. 

PRESUMPTION. 

See  Bridges,  3 ;  Corporation,  3 ;  Evidence,  1 ;  Instructions  to  Jury, 
5;  Justice  of  the  Peace,  3;  Municipal  Corporation,  16;  RA.irr- 
ROAD,  5,  7,  11 ;  Real  Estate,  7 ;  Sale  on  Execution,  1 ;  ^tatuttib 
OF  Limitations,  2;  Supreme  Court  Practice,  4;  Subvxts,  2. 

PRINCIPAL  AND  AGENT. 
See  AoBNGT. 
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PRINCIPAL  AND  SURETY. 
See  CoNTBACT,  7. 

PROMISSORY  NOTE. 

See  EviDBNCB,  19;  Pleading,  5;   Power  of  Attorney;  Statute  of 

Limitations,  2. 

1.  Suit  on  When  Lost, — Endorsement  to  Plaintiff  After  Maturity. — Bond 
of  Indemnity, — ^Where  the  payee  endorses  a  note  after  its  maturity, 
to  the  plaintiff,  who  loses  it,  such  plaintiff  need  not  tender  a  bond 
of  indemnity  to  the  maker  in  order  to  maintain  his  suit  against 
him  for  its  collection.  Swatts  v.  Bovoen,  322 

2.  Loss  of  Note, — Setting  Out  Copy, — ^The  allegation  in  a  complaint 
that  the  note  sued  on  has  been  lost  is  a  sufficient  excuse  for  not 
filing  a  copy  with  the  pleading.  lb, 

PROSECUTING  ATTORNEY. 
See  Misconduct  of  Counsel. 

PUBLIC  POLICY. 
See  Power  of  Attorney. 

QUIT  CLAIM  DEED. 
See  Conveyance,  3. 

RAILROAD. 

See  Common  Carrier  ;  Contributory  Neoliqence,  1;  New  Trial,  3; 

Special  Verdict,  6. 

1.  Injured  Employe, — Medical  and  Surgical  Assistance. — Insufficiency 
of  Evidence, — Verdict, — ^That  the  evidence  is  not  sufficient  to  sup- 
port the  verdict  in  an  action  seeking  to  recover  damages  on  the 
ground  of  negligence  of  the  railway  company  in  failing  to  fur- 
nish medical  and  surgical  assistance  to  one  of  its  employes  re- 
ceiving a  dangerous  injury  while  engaged  in  the  line  of  his  duty 
as  such  servant,  see  opinion. 

OhiOf  etc, J  B.  W,  Co,  v.  Early,  Admx,j  73 

2.  Injured  Employe, — Duttj  to  Furnish  Medical  and  Surgical  Aid, — 
Bight  of  Employe  to  Select  Timet  Blace  and  by  Whom  He  will  be 
Treated, — When  Bailroad  Company* s  Duty  Ceases, — ^The  duty  of 
the  railway  company  to  furnish  medical  and  surgical  assistance 
to  injured  employ^es  does  not  clothe  the  master  with  the  power  to 
(Uctate  to  the  injured  servant  what  particular  physician  or  sur- 
geon shall  treat  him ;  nor  does  it  deprive  such  injured  servant 
of  the  right  of  making  a  conscious  and  deliberate  choice  while  in 
the  possession  of  his  mental  faculties,  of  the  time,  place,  and  per- 
son by  whom  he  will  be  treated.  And  if  the  master  promptly 
places  before  such  injured  servant  ample  medical  and  surgical 
assistance,  ready  to  meet  the  emergency,  which  he  declines,  then 
such  emergency  has  ceased,  and  the  duty  with  it.  And  if  the 
choice  thus  made  by  the  servant  in  the  conscious  exercise  of  his 
own  free  will  results  in  a  mistake,  the  company  is  not  liable, 
because  the  duty  ceased  with  the  expiration  of  the  emergency. 

lb. 

3.  Surgeon,    Company  not  Obliged  to    Furnish. — Amputation  of  Arm 
Without  Servants  Consent,  Liability  of  Company. — A  railroad  com- 
pany is  under  no  general  legal  obligation  to  provide  surgical  aid 
for  its  injured  servants ;  and  if  it  does  so  gratuitously,  and  the 
Burgeon  amputates  a  limb  of  the   injured  servant,  against  his 
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consent  and  express  command,  the  company  will  not  be  liable  in 
damages  to  the  servant  for  the  amputation. 

Pittsburgh,  etc.,  B.  W.  Co.  v.  Sullivan,  83 

4.  Duty  to  Servant  Voluntarily  Assumed. — Ltabilitif  of  Company.-- 
Selection  of  Physician. — Degree  of  Care  in  Making  Selection.^ 
Where  a  railroad  company  voluntarily  assumes  to  employ  a  physi- 
cian for  its  servants,  and  employs  a  competent  physician,  it 
will  not  be  liable  for  such  physician's  neglifi^ence  or  tortious  acts 
in  the  treatment  of  its  servants  by  him.  So  when  a  corporation 
voluntarily  assumes  to  perform  certain  acts  for  its  servants,  it  is 
only  bound  to  exercise  reasonable  care  and  diligence  in  making 
the  selection  of  a  person  to  perform  them,  and  it  is  not  required 
to  select  a  person  of  the  highest  skill  and  longest  experience  in 
the  performance  of  such  acts.  10. 

6.  Collision  with  Traveler  at  Crossing, — Presumption  of  Negligence. — 
When  a  person  crossing  a  railroad  track  is  injured  by  collision 
with  a  train,  the  fault  is  prima  facie  his,  and  he  must  affirmatively 
show  that  his  fault  or  negligence  did  not  contribute  to  the  injur}', 
before  he  is  entitled  to  recover  for  such  injury. 

Smith  V.  Wabash  B.  B.  Co.,  92 

6.  Duty  of  Person  Approaching  Track  to  Look. — Question  for  Court. — 
When  a  person  approaches  a  railroad  crossing  on  a  level  with  the 
track,  it  is  his  duty  to  proceed  with  caution,  whether  on  foot  or 
in  a  vehicle,  and  he  must  exercise  ordinary  care  under  the  circum- 
stances in  so  doine.  The  question  of  care  at  a  railway  crossings  as 
affecting  the  traveler^  is,  as  a  rule,  a  question  for  the  court.       lb. 

7.  Traveler  at  Crossing. — Looking  for  Train. — Presumption  that  He  r/cas 
Negligent. — In  attempting  to  cross  a  railroad  track,  a  traveler  must 
listen  for  signals,  read  signs  put  up  as  warnings,  and  look  attent- 
ively both  ways  for  approacninp^  trains,  if  the  surroundings  are 
such  as  to  permit  of  that  precaution.  If  by  looking  he  could  have 
seen  an  approaching  train  in  time  to  have  avoided  the  injury,  it 
will  be  presumed  in  case  he  is  injured  by  a  collision  with  a  train, 
that  he  did  not  look,  or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw.  lb. 

8.  Flagmen  Absent  from^ Crossing. — Failure  to  Look  for  Approaching 
Train. — A  traveler  at  a  railway  crossing  is  not  excused  from  look- 
ing and  listening  for  a  train  by  reason  of  the  fact  that  he  knew  a 
flagman  was  accustomed  to  be  at  the  crossing  and  give  warning  of 
approaching  trains,  and  at  the  time  of  the  injury,  not  seeing  the 
fla^an,  he  presumed  there  was  no  danger  from  an  approaching 
tram,  and  in  acting  upon  that  presumption  he  attempted  to  cross 
and  was  injured.  lb, 

9.  Consolidated  Company.— Liability  for  Judgment  in  Condemnation 
Proceedings  Against  Betiring  Company. — Where  a  railroad  com- 
pany, duly  organized  as  a  corporation,  according  to  law,  con- 
demns land  for  a  right  of  way,  for  which  damages  are  awarded, 
in  condemnation  proceeding^  and,  subsequently  to  such  proceed- 
ings, such  railroad  corporation  was  duly  consolidated  with  an- 
other railroad  company,  it  being  provided  in  the  instrument  of 
conveyance  that  the  grantee,  the  consolidated  company,  take  tlie 
property  subject  to  the  just  debts  of  the  grantor,  the  retiring  com- 

gany,  the  judgment  rendered  in  the  condemnation  proceeding  ia 
inding  upon  the  consolidated  company,  or  grantee. 

Chicago,  etc.,  B.  W*  Co.  v.  OaUy,  3 BO 

10.  Neio  Company  Succeeding  to  Bights  of  Old. — LiabiHty  for  Burd^tts 
of  Old  Company. — A  new  railroad  company,  which  succeeds  to  tlio 
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rights  and  privileges  of  the  old  company,  can  not  divest  itself  of 
the  burdens  of  the  old  company,  among  which  are  damages  for 
appropriation  of  land  for  right  of  way. 

Midland  B.  PT.  Co.  v.  Galey,  483 

11.  Injury  to  Passenger. — Presumption  of  Negligence, — Burden  of  Proof  , 
— ^The  harden  of  overcoming  the  presumption  of  negligence  arising 
from  evidence  of  the  occurrence  of  an  accident  and  injury  to  a  pas- 
senger is  upon  the  carrier,  and  this  presumption  can  be  overcome 
only  by  clear  and  explicit  proof  that  the  accident  could  not  have 
been  avoided  by  the  utmost  practical  care  and  diligence. 

Louisville,  etc.,  B.  W.  Co.  v.  Miller,  633 

12.  Damages  by  Fire. — Spark  Arrester,^  When  can  not  Becover. — 
Special  Finding. — In  an  action  against  a  railroad  company  for 
damages  by  fire,  where  it  is  established  by  clear  and  positive  and 
uncontradicted  evidence  that  the  locomotive  which  is  claimed  to 
have  communicated  the  fire  was  equipped  with  the  most  approved 
and  best  known  spark  arrester,  in  good  repair,  and  properly  oper- 
ated by  a  skillea  engineer,  there  can  be  no  recovery,  notwith- 
standing the  unsupported  and  unwarranted  finding  that  the  net- 
ting of  the  spark  arrester  was  broken. 

New  York,  etc.,  B.  B.  Co.  v.  Baltz,  661 

13.  Spark  Arrester. — Damage  by  Fire. — Becovery. — Evidence. — Where 
the  only  evidence  supporting  a  recovery  in  such  case  was  that  the 
engine  in  question,  in  passing  the  place  of  the  fire,  emitted  sparks 
varying  in  size  from  a  grain  of  wheat  to  a  grain  of  com,  and 
there  is  no  evidence  to  show  that  the  sparks  were  not  of  such  size 
as  not  to  have  been  emitted  through  a  regulation  mesh  or  screen 
opening,  there  can  be  no  recovery.  lb. 

14.  Burden  of  Issue. — Not  Discharged  by  Probabilities  and  Vague  Doubts. 
— In  sucn  an  action  the  burden  of  the  issue  of  showing  defective 
appliances  rests  upon  the  plaintiff,  and  that  burden  can  not  be 
discharged  by  merely  suggesting  probabilities  or  raising  vague 
doubts,  from  which  reasonable  and  probable  inferences  of  fact  can 
not  be  legitimately  drawn  in  contradiction  of  positive  and  une- 
quivocal evidence  that  no  defects  existed.  lb. 

REAL  ESTATE. 

8ee  Appellate  Court,  4;  Boundaries;  Conveyance,  4;  Decedents' 
Estates,  1,  2 ;  Former  Adjudication,  2 ;  Lease  ;  Mortgage,  3 ; 
Receiver,  2 ;  Redemption,  1 ;  Sale  on  Execution,  1 ;  Specific 
Performance,  1;  Statute  of  Limitations,  4;  Surveys;  Swamp 
Lands. 

1.  Bight  of  Grantee  of  Purchaser  to  be  Subrogated  to  Bights  of  Lien" 
holders.  Paid  as  Part  of  the  Purchase-Price  or  Subsequently  in  Good 
Faith.^ Equitable  Belief. — J.,  a  married  man,  purchased  real  estate 
of  L.,  subject  to  certain  incumbrances,  which  he  assumed  to  pay 
as  a  part  of  the  purchase-money ;  and  to  indemnify  L.  against 
such  incumbrances,  J.  executed  to  L.  a  mortgage  on  the  real  es- 
tate, in  which  his  wife  did  not  join.  Soon  afterwards,  and  without 
paying  such  incumbrances,  J.  sold  the  land  to  H.,  and  agreed  to 
convey  the  same  to  him  bv  warranty  deed,  H.  having  no  knowl- 
edge that  J.  was  a  married  man,  but  believing  him  to  be  single, 
and  having  no  knowledge  that  the  land  was  incumbered  in  any 
way ;  but  on  H.  discovering  such  incumbrances,  J.  procured  satis- 
faction to  be  entered  of  record  of  all  incumbrances  the  payment  of 
which  was  secured  by  J.'s  mortgage  to  L.,  except  two  mortgages 
and  a  judgment,  and  it  was  arranged,  J.  assenting  thereto,  thatH., 
in  order  to  obtain  a  clear   title  to  the  property,  should  obtain 
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sheriff's  deeds  thereto  under  the  mortgages,  in  addition  to  the 
conveyance  to  be  made  by  J.,  H.  paying  said  mortgages  and  jadg- 
ments  and  paying  to  J.  only  the  balance  of  the  price  he  had 
agreed  to  pa^*  therefor.  J.  executed  to  H.  a  warranty  deed  for  the 
land,  in  which  his  wife  did  not  join,  which  deed  did  not  contain 
any  assumption  clause  by  H.  of  any  liens  or  incumbrances.  Sher- 
iff's deeds  were  afterwards  obtained  by  H.,  as  arranged,  and  he 
paid  the  mortgages  and  judgments,  which  were  entered  satisfied 
of  record,  and  he  paid  the  remainder  of  the  purchase-price  to  J., 
all  of  which  was  done  by  H.  without  knowledge  that  J.  was  a 
married  man. 

Held,  that  in  an  action  for  the  wife's  one-third  interest.  A.,  a  remote 
ffrantee  of  H.,  is  entitled  to  be  subrogated  to  the  mortgage  executed 
by  J.  to  L.,  so  far  as  it  secured  the  mortgages  and  the  judgment 
paid  by  H.,  with  interest,  less  rents  exclusive  of  improvements. 

Held,  also,  that  equity  will  treat  the  incumbrances,  if  valid  liens,  as 
assigned  to  H.  and  not  as  satisfied,  and  H.  could  enforce  the  same 
against  the  property.  Fowler,  Ouar.,  v.  Maus,  47 

2.  Bute  in  Shelley^ s  Case  in  Force. — A  Bule  of  Late,  not  of  Construc- 
tion.— Extending  Bule  to  Doubtful  Case. — The  rule  in  Shelley's 
Case  is  the  law  of  this  State.  It  is  a  rule  of  law  and  not  of  con- 
struction. If  the  language  used  in  the  instrument  brings  the  case 
within  the  rule,  the  fact  that  it  was  the  intention  of  the  grantor  or 
devisor  that  the  rule  should  not  operate  is  of  no  importance.  If 
a  grant  or  devise  does  not  come  fairly  within  the  rule,  the  courts 
will  not  extend  its  operation.  Waters  v.  Lyon,  1 70 

3.  Rule  in  Shelley* s  Case   Stated. — In  any  instrument,  if  a  freehold  be 

limited  to  the  ancestor  for  life,  and  the  inheritance  to  his  heirs, 
either  mediately  or  immediately,  the  first  taker  takes  the  whole 
estate ;  if  it  be  limited  to  the  heirs  of  his  body,  he  takes  a  fee 
tail ;  if  to  his  heirs,  a  fee  simple.  lb. 

4.  Estate  Tail  Abolished. ^Effect. — In  this  State,  by  statute,  estates  tail 
are  abolished,  and  what  would,  by  the  common  law,  be  adjudged  a 
fee  tail  is  now  a  fee  simple.  lb, 

5.  A  conveyance  of  land  to  A  and'B,  his  wife,  **durinflj  their  natural 
lives,  and  at  their  death  to  the  heirs  of  their  body,"  accompanied 
by  a  clause  declaring,  "hereby  conveying  a  life  interest  in  said 
land,  or  so  long  as  they  occupy  the  same,  to  A  and  B,  his  wife; 
upon  the  death  of  both  of  said  parties,  or  upon  their  removal 
from  said  premises,  the  heirs  of  their  body  shall  be  entitled  to 
possession  of  said  premises,"  vests  in  A  ana  B  an  estate  in  fee 
simple  as  tenants  by  entireties,  B  becoming,  on  the  deatii  of  A, 
the  sole  and  absolute  owner,  and  her  grantee  takes  the  entire 
estate  to  the  exclusion  of  her  heirs  and  of  the  heirs  of  A.        lb. 

6.  Sale  on  Execution. — Appraisement. — Bents  and  Profits. — Special 
Finding. — Construction. — In  an  action  by  the  purchaser  of  real 
estate  on  execution  sale,  for  ejectment  and  to  quiet  title,  a  finding 
"that  the  appraisement  returned  with  the  execution  contained 
only  an  appraisement  of  the  real  estate"  is  not  equivalent  to  a 
finding  that  the  appraisement  of  the  rents  and  profits  was  not  con- 
tained therein,  and  more  especially  is  this  construction  true 
where  it  is  found,  in  addition,  "that  said  real  estate  had,  in  all 
things,  been  duly  appraised  according  to  law." 

Lytton  V.  Baird^  44:6 

7.  Bents  and  Profits. — Appraisement. — Presumption. — Special  Finciing. 
— To  overcome  the  presumption  that  the  rents  and  profits  uvere 
properly  appraised  it  must  affirmatively  appear,  from  the  facta 
found,  that  the  rents  and  profits  were  not  appraised.  J.b. 
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8.  QucBrey  Will  a  failare  to  appraise  the  real  estate,  or  the  rents  and 
profits  thereof,  when  sach  appraisement  is  required,  render  the 
Bale  void  or  voidable?  lb, 

9.  Boundary  Lines  as  Marked  Out  by  Grantor^  When  can  not  be 
Varied. —  Mistake  by  Grantor, — Improvements  tfp.  to  Line. — Where 
one  makes  an  agreement  for  the  purchase  of  lands,  enters  and 
makes  valuable  improvements  upon,  and  pays  for,  the  same; 
and  the  grantor  marks  out  and  stakes  the  boundary  lines,  and 
consents  that  the  grantor  make  valuable  improvements  and  build 
to  the  lines  so  fixed, — then  every  principle  of  justice  requires  that 
the  lines  so  fixed  and  acted  upon  should  be  maintained. 

Peterson  w.  Sohl,  466 

10.  Boundary  Lines  as  Marked  Out  by  Orantor,  as  Appears  on  Plat. — 
Variance.— In  such  case  the  line  agreed  upon  is  the  true  one,  and 
can  not  be  varied  for  the  reason  that  the  grantor,  in  making 
his  plat,  was  mistaken  as  to  the  exact  location  of  the  line  on  his 
paper.  lb. 

11.  Vendor^ s  Lien. —  Wife^s  Inchoate  Interest. — ^The  fact  that  the  wife 
had  no  knowledge  of  the  vendor's  lien  can  not  protect  her  incho- 
ate interest  against  the  same,  nor  does  the  fact  that  she  married 
the  grantee  after  the  conveyance  is  made  add  strength  to  her 
claim  to  defeat  such  lien  as  to  her  interest.     Grimes  v.  (Mmes^  480 

12.  Sale. — Specific  Performance.— Resolution  of  Common  Council  of 
a  City  Directing  Mayor  to  Purchase. — A  resolution  by  a  common 
council  of  a  city  directing  the  mayor  to  purchase  certain  real 
estate,  upon  terms  stated,  the  offer  to  sell  being  by  parol,  can 
not  be  held  to  constitute  a  [purchase,  and  the  owner  can  not  en- 
force specific  performance.  The  resolution  simply  directs  a  pui^- 
chase  by  the  mayor.  Carskaddon  v.  City  of  South  Bend,  596 

13.  Oral  Acceptance  of  Terms  of  Resolution. — An  oral  acceptance  of  the 
terms  of  the  resolution  of  the  common  council  did  not  create  an 
enforceable  obligation.  lb. 

14.  Resolution  of  Common  Council  Directing  Mayor  to  Purchase. — Con- 
tract.— No  Mutuality. —  Void. — Such  proceeding,  if  intended  as  a 
contract  of  purchase,  would  be  void  for  want  of  mutuality.        lb. 

15.  Reformation  of  Resolution. — City  Council. — The  resolution  of  the 
common  council  not  having  the  qualities  of  a  contract,  it  can 
not  be  reformed  so  as  to  give  it  the  quality  and  force  of  a  contract.. 

lb. 

16.  Contracts  Required  to  be  in  TTn'ttnflr.— (Contracts  required  to  be  in 
writing  must  be  wholly  in  writing  before  they  can  be  enforced. 

lb. 
RECEIVER. 

See  Corporation,  5 ;  Partnership,  1. 

!•  When  Will  Be  Appointed. —  When  Not. — ^The  power  of  courts  to  ap- 
point receivers  is  one  of  the  highest  and  most  unusual  character 
vested  in  courts  of  chancery,  and  is  never  exercised  in  doubtful  or 
evenly  balanced  cases ;  but  is  exercised  only  where  justice  would, 
in  all  probability,  be  defeated  by  withholding  it. 

Corbin  v.  Thompson^  128 

2.  To  Take  Possession  of  Real  Estate  and  Collect  Bents  Pending  Appeal. 
—  WJien  Not  Granted. — Where  the  defendant  (in  an  action  by 
plaintiff  for  possession  of  certain  real  estate)  succeeded  upon  the 
defense  that  he  occupied  as  a  purchaser,  and  not  as  a  tenant,  the 
court  will  not  appoint  a  receiver,  upon  application  of  plaintiff, 
pending  appeal  to.  the  Supreme  Court,  to  take  possession  and  col- 


752  INDEX. 

lect  the  rents,  but  leaves  plaintiff  to  assert  his  title  in  the  ordiuary  , 
forms  of  procedure  at  law ;  nor  does  the  fact  that  such  defendant 
is  insolvent  at  all  affect  the  issue.  lb. 

3.  CoiUinwjmee  of  Bttsiness. — Power  to  Borroto  Money. — Lien  on  At- 
sets. — Where  a  receiver  is  appointed  for  a  partnership,  the  court 
has  the  right  to  direct  the  receiver  to  continue  the  business,  to 
borrow  money  for  that  purpose,  and  to  make  the  amount  bor- 
rowed a  first  lien  on  the  property  belonging  to  the  trust  estate  in 
his  hands.  Blythe,  etc^  v.  Gibbons,  332 

4.  Borrotoing  Additional  Sums, — An  order  to  borrow  a  certain  sum  of 
money,  and  making  the  amount  a  first  lien  on  the  assets,  does  not 
preclude  the  court  from  making  subsequent  similar  orders  to  bor- 
row additional  sums,  and  making  them  prior  liens.  lb, 

6.  Liens  for  Money  Borrowed  by  Beceiver, — Prior  Mortgage  Liens,  Be- 
lease. — Borrowing  Additional  Sums, -^ An  order  authorizing  a  re- 
ceiver to  make  certain  claims  that  were  liens  on  the  assets  before 
a  receiver  was  appointed  "preferred  claims  upon  said  claimants 
releasing  their  mortgages  to  secure  the  same,  '  and  making  such 
claims  **pref erred  claims  next  to  those  who  may  loan  the  re- 
ceiver money  to  carry  on  the  business  and  to  manufacture  the  ma- 
terials on  hand ;"  and  authorizing  him  to  borrow  a  certain  sum  for 
that  purpose,  making  it  a  * 'prior  claim  for  the  articles  manufac- 
tured and  the  notes  received  for  the  sale  thereof,"  does  not  pre- 
clude the  court,  after  the  release  of  such  mortgages,  from  making 
subsequent  orders  for  the  borrowing  of  additional  sums  and  mak- 
ing such  sums  liens  prior  to  the  liens  of  such  mortgages.         lb, 

6.  Parol  Evidence  to  Interpret  Order  to  Borrow  Money  and  Fixing  Prior- 
ity of  Liens.— P&Tol  evidence  is  not  admissible  to  show  what  were 
the  parties'  understanding  or  agreement  before  the  order  to  bor- 
row money  was  entered ;  nor  to  add  to  or  take  away  the  effect  of 
the  language  used  in  such  order.  lb. 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  6,  7» 

RECORD. 

See  Bill  of  Excxftions;  Instructions  to  Jubt,  S;  Supreme  Court 

Practice,  5,  6,  7. 

1.  Evidence. ~~ Omission  of  Judge^s  Certificate. — Reporter's  Longhand 
Manuscript. — Where  the  stenographer  has  certified  that  the  evi- 
dence reported  by  him  was  all  the  evidence  given  in  the  cause, 
but  there  is  no  such  certificate  by  the  trial  judge,  such  omission  is 
fatal,  and  the  evidence  is  not  in  the  record. 

Bosenbower  v.  Schuetz,  44 

2.  Clerk* s  Certificate. — Bill  of  Exceptions. — Beporter^s  Longhand  Man- 
uscript.— Evidence  not  in  Becord. — Appeal. — Where  it  appears  from 
the  clerk's  certificate  that  ''the  original  longhand  manuscript  of 
the  case"  was  filed  in  his  office  and  was  incorporated  into  "a  bill 
of  exceptions,"  it  not  appearing  what  that  bill  of  exceptions  was, 
and  it  appearing  that  no  bill  of  exceptions  in  the  case  was  ever 
filed  except  bill  of  exceptions  showing  the  filing  of  motions  to 
modify  the  decree,  the  evidence  is  not  properly  in  the  record,  and 
questions  depending  on  the  evidence  for  solution  can  not  be  de- 
cided. Henderson  v.  McAUiMer,  4:3G 
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KECOVERY. 

See  Common  Carrier,  10;  Highway,  2,  6;  Life  Insurance,  1,  2,  5; 

Railroad,  12,  13;  Special  Finding,  4. 

Personal  Injury. — Previous  Physical  Condition.— Province  of  Jury. — 
In  an  action  for  personal  injury,  plaintiff's  previous  physical  con- 
dition and  general  health  are  matters  for  the  jury  to  consider  in 
measoring  the  damages. 

LouisvilU,  etc.,  B.  W.  Co.  v.  MiHer,  533 

REDEMPTION. 

1.  From  Sale  of  Beal  Estate. — Complaint  Insufficient. — Indefiniteness. 
— Offer  to  Redeem. — Where,  in  a  complaint  or  bill  to  redeem,  it 
does  not  appear  whether  the  sale  sought  to  be  redeemed  from 
was  on  a  lien  senior  to  that  of  the  plaintiff,  or  that  plaintiff,  be- 
fore the  filing  of  his  bill,  made  an  offer  of  the  amount  necessary 
to  redeem,  that  amount  having  been  fixed  and  ascertained  be- 
fore the  bill  was  filed,  which  was  not  stated  in  the  bill,  the  com- 
plaint is  too  uncertain,  and  is  insufficient  on  demurrer  for  want  of 
facts.  Dawson,  Guar.,  v.  Overmyer,  Admr,,  438 

2.  Complaint. — Offer  to  Redeem. — Tender. — ^The  amount  necessary  to 
redeem  not  having  been  stated^n  the  bill,  the  bringing  into  court 
and  tendering  a  specific  sum  in  redemption  is  not  sufficient.  It 
should  be  made  to  appear  that  the  amount  tendered.is  the  amount 
necessary  to  redeem.  lb. 

3.  Bight  of  Redemption. —  When  Exists. — A  person  can  only  redeem 
when  he  has  an  interest  to  protect,  and  where,  without  redemp- 
tion, he  would  be  a  loser.  /6. 

4.  Senior  Lienholder  Can  Not  B^deem. — A  prior  or  senior  lien  holder 
has  no  right  to  redeem  from  a  sale  on  a  junior  lien,  because  it 
would  not  protect  any  interest  he  has.  lb. 

REFEREE. 

1.  Trial  by. — ^Trials  by  referees  are  conducted  in  the  same  manner 
as  trials  by  the  court.  McCutchen  v.  McCutchen,  697 

2,  Special  Finding. — If  the  report  of  a  referee  is  special,  with  con- 
clusions of  law,  it  stands  as  a  special  finding  in  the  trial  court.    lb. 

8.  Conclusions  of  Law,  How  Taken  Advantage  of . — Practice. — Conclu- 
sions of  law  must  be  taken  advantage  of  by  exceptions  thereto, 
taken  either  before  the  referee  or  in  the  trial  court.  lb. 

REFORMATION  OF  INSTRUMENT. 
Bee  Real  Estate,  15  {Besolution  of  City  Council). 

REHEARING. 
See  Supreme  Court  Practice,  10,  11. 

REIMBURSEMENT. 
See  Guardian  and  Ward,  2,  3,  5,  6,  7. 

RELEASE. 
See  Contract,  6. 

REMAINDER. 
See  Partition,  1. 

REMONSTRANCE. 
See  Drainage,  3. 

Vol.  141—48 
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RENTS  AND  PROFITS. 
See  Real  EstatXi  6,  7. 

REPLY. 
See  Pleading,  2. 

REPORTER'S  LONGHAND  MANUSCRIPT. 

See  RiEcoRDy  1,  2. 

SALE. 

See  Dbcedkntb'  Estates,  1,  2,  3;   Estoppel;  Real  Estate,  12;   Re- 
demption, I;  Statute  of  Limitations,  4;  Tax  Sale. 

SALE  ON  EXECUTION. 
See  Real  Estate,  6. 

1.  JBusbandand  Wife,— Interest  Sold.— Presumption, — Real  Estate. — It 
can  not  be  presumed  that  the  sheriff,  ex  parte^  in  the  sale  of  the 
husband's  lands  on  execution,  offered  and  sold  more  than  two* 
thirds  thereof,  the  interest  of  the  husband  subject  to  be  sold  in 
the  first  instance  as  against  the  wife.  Currier  v.  EllioU,  394 

2.  Purchase  by  Judgment  Creditor. — Interest  Acquired. — A  judgment 
creditor  who  buys  at  his  own  sale  obtains  only  the  interest  which 
the  judgment  debtor  has  in  the  property  sold,  at  the  date  of  the 
rendition  of  the  judgment,  and  subject  to  be  sold  in  satisfaction 
thereof.  lb. 

3.  Purchaser.— Privity  of  Contract  With  Creditor. — Same  Person  Both 
Creditor  and  Purchaser.  —A  purchaser  at  execution  sale  stands  in 
no  sort  of  legal  privity  of  contract  with  the  creditor  upon  whose 
claim  the  judgment  was  obtained ;  nor  does  it  alter  the  case  that 
the  porchaser  and  creditor  are  the  same  person.  /  6. 

SEAL. 
See  Supreme  Court,  1. 

SELF-DEFENSE. 
See  Criminal  Law,  1,  4,  5,  16, 18. 

SEWER. 
See  Municipal  Corporation,  16,  17. 

SIDEWALK. 
See  Municipal  Corporation,  2,  3,  6. 

SPECIAL  FINDING. 
See  Life  Insurance,  6 ;  Railroad,  12 ;  Real  Estate,  6, 7 ;  Referbs,  2. 

1.  Evidentiary  and  Inferential  Fact  One  and  the  Same  Thing. — Evidence 
recited  in  a  special  finding  or  verdict  must  be  disregarded,  bat 
where  an  evidentiary  fact  and  an  inferential  fact  are  one  and  tlie 
same  thing,  a  recital  of  the  evidentiary  fact  is  sufficient. 

Bowley  v.  Sanns,  2  79 

2.  Legal  Conclusion. —  intimate  Fact. —  Intention.— Bevocation  of  Will, 
— In  an  action  to  set  aside  the  probate  of  a  will  on  the  ground. 
that  the  will  had  been  revoked,  a  special  finding  that  there  was  no 
intention  to  substitute  a  subsequent  grant  to  the  legatee  for  the  full 
devise,  is  not  a  legal  conclusion,  but  is  the  statement  of  a  fact,  tbe 
nonexistence  of  an  intention.  Belshato  v.  Chitwood,  377 

3.  Intention. — An  Ultimate  Fact. — ^The  presence  or  absence  of  inten* 
tion,  a  mental  state,  is  impossible  of  statement  except  as  aa  uiti- 
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mate  fact,  anless  the  jury  violate  the  rule  that  the  evidence  should 
not  be  stated  in  the  special  verdict.  lb, 

4.  Failure  to  Find  Fact  Essential  to  Recovery, — ^The  failure  to  find  a 
fact  essential  to  a  recovery  by  plaintiff,  is  equivalent  to  a  finding 
that  such  fact  does  not  exist.  lb, 

SPECIAL  VERDICT. 
See  Contributory  Nbgligencb,  1,  2;  Practicb,  8,  10. 

1.  Negligence. — Finding  of  Ultimate  Fact. — Tmoo  or  More  Inferences  to 
be  Drawn  from  Facts.— Jury  Drawing. — Only  where  the  facts  found 
by  the  jury  are  such  that  two  or  more  inferences  may  be  reason- 
ably drawn  from  them  under  the  law  that  the  finding  by  the  jury 
of  one  of  such  inferences  will  be  regarded  by  the  court.  In  such 
a  case  the  ultimate  fact  must  be  stated  by  the  jury  in  favor  of  the 
party  seeking  a  recovery,  or  judgment  will  be  rendered  thereon 
against  him.  If  the  facts  found  are  such  that  the  court  can 
adjudge  as  a  matter  of  law  that  the  injured  part^  was  or  was  not 
guilty  of  contributory  negligence,  then  the  finding  of  such  ulti- 
mate fact,  whatever  it  may  be,  will  be  disregarded  oy  the  court. 

JSmith  V.  Wabash  B.  B.  Co.,  92 

2.  Inferential  Facts  cr  Conclusions  of  Fact.— An  inferential  fact  is  an 
inference  or  conclusion  from  the  evidentiary  facts,  and  such  con- 
clusions are  not  conclusions  of  law,  but  they  are  inferences,  or 
conclusions  of  fact.  Louisville,  etc.,  R.  W.  Co.  v.  Miller,  533 

3.  Should  Contain  Only  Inferential  Facts. — Conclusions  of  Laio.—ltiH 
the  duty  of  the  jury,  in  making  their  special  verdict,  to  find  only 
the  inferential  facts,  and  the  court  must  declare  and  apply  the 
law  arising  thereon.  lb. 

4.  Inferential  and  Evidentiary  Fact.— Practice  Where  Distinction  is 
Difficult. — It  sometimes  happens  that  facts  are  so  close  to  the  line 
dividing  the  inferential  facts  from  the  evidentiary  that  the  only 
safe  way  is  to  put  them  into  the  special  verdict,  where  they  can  do 
no  harm  in  any  event.  lb, 

6.  Inferential  arid  Evidential^  Fact  the  Same. — It  may  sometimes  hap- 
pen that  the  evidentiary  fact  and  the  inferential  fact  are  one  and 
the  same  thing.  lb, 

6.  Negligence.— Prima  Facie  Case.— Railroad. — Personal  Injury. — Pas- 
senger. —  In  an  action  by  a  passenger  for  injuries  received  by  reason 
of  the  defective  condition  of  the  railroad  track,  where  it  is  found 
that  the  cause  of  injury  was  the  rotten  condition  of  the  ties  on  a 
three-degree  curve,  so  that  they  were  insuflicient  to  hold  the  spikes 
that  held  the  rails  to  the  ties,  and  the  speed  of  the  train  around 
the  curve,  at  the  rate  of  thirty  miles  an  hour,  by  which  the  rail 
was  displaced,  letting  the  train  off  the  track,  precipitating  it  down 
an  embankment,  injuring  plaintiff,  a  prima  facie  case  of  negli- 
gence is  made  against  the  railroad  company,  the  defendant.    lb, 

SPECIFIC  PERFORMANCE. 
See  Real  Estate,  12. 

1.  Real  Estate. — Parol  Contract. — Complaint. — Possession. — A  para- 
graph of  complaint  in  an  action  for  specific  performance  of  a  parol 
contract  for  tlie  conveyance  of  real  estate  is  insufficient,  which 
does  not  allege  that  possession  was  taken  under  and  pursuant  to 
the  contract  of  purchase.  Way  mire  v.  Way  mire,  1 64 

2.  Of  Parol  Contract  to  Convey  Land. — Sufficiency  of  Complaint. — Pos- 
session. — In  such  action,  averments  that  plaintiff  "went  into 
possession  of  the  same,"  and  **that  he  immediately  moved  upon 
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and  cleared  up,  pat  buildings  upon,  and  other  valuable  and  last- 
ing improvements  upon,  said  land,"  and  ^^has  remained  in  pos- 
session of  said  real  estate,  under  said  purchase  ever  since"  the 
date  thereof,  are  not  sufficient  to  show  that  plainti£f  took  posses- 
sion under  and  pursuant  to  the  terms  of  the  contract,  or  that 
such  possession  was  delivered  to  him,  or  that  he  was  placed  in 
possession  under  or  pursuant  to  the  terms  of  such  verbal  contract. 

lb. 

3.  Bemaining  in  Possession  Under  Terms,  of  Contract. — Statute  of 
Frauds. — A  mere  remaining  in  possession  under  the  terms  of  a 
parol  contract  purchase  of  land  is  not  sufficient  to  take  the  con- 
tract out  of  the  statute  of  frauds.  lb. 

4.  Necessary  Requisites  to  Et^forcement. — Before  courts  of  equity  will 
decree  specific  performance  of  a  contract,  it  must  be  made  to  ap- 
pear that  it  is  certain,  is  fair  in  all  its  parts,  is  for  an  adequate 
consideration,  and  is  capable  of  being  performed.  lb. 

6.  Evidence. — Irrelevancy. — Prejudicial  Error. — In  such  case,  evi- 
dence that  defendant  had  been  plaintiff's  legal  guardian,  and 
that  he  had  never  j^^aid  over  or  accounted  for  about  $300  of  the 
ward's  estate,  was  incompetent,  there  being  no  allegation  in  the 
complaint  that  such  fund  was  to  form  any  part  of  the  considera- 
tion for  the  conveyance  of  the  land  in  controversy.  lb. 

6.  Mutual  Covenants. — Contract  Must  be  Enforceable  Against  Both 
Parties. — A  contract  having  mutual  covenants  to  be  performed  by 
both  parties  can  not  be  enforced  by  one  party  against  the  other, 
if  the  covenants  to  be  performed  by  the  former  are  so  indefinite 
that  a  court  of  equity  can  not  enforce  them  against  him. 

Louisville,  etc.,  B.  W.  Co.  v.  Bodensehatz,  eic^  251 

7.  Sufficiency  of  Answer. — In  determining  the  sufficiency  of  an  an- 
swer to  a  complaint  for  specific  performance  of  a  contract,  it  will 
be  held  sufficient  if  it  presents  such  a  state  of  facts  as  would  ren- 
der it  inequitable  to  grant  the  relief  prayed.  If  it  shows  that  the 
plaintiff  secured  the  contract  by  any  sharp  or  unscrupulous  prac- 
tice ;  by  overreaching,  by  not  disclosing  important  facts,  by  trick- 
ery, by  taking  undue  advantage  of  his  position,  or  by  any  other 
means  which  are  not  conscientious,  it  will  be  sufficient.  lb, 

8.  Contract  to  Convey,  Inability  to  do  so,  Defense. — A  contract  to 
convey  a  certain  tract  of  land  to  which  the  defendant  has  no 
title  will  not  be  enforced,  on  the  ground  that  the  defendant  has  no 
ability  to  comply  with  his  contract.  lb, 

9.  What  Contract  Enforceable. — Potoer  of  Court  to  Enforce. — Must  not 
be  Oppressive  or  Unfair. — In  order  to  give  a  court  jurisdiction  to 
enforce  the  specific  performance  of  a  contract,  it  is  necessary 
that  it  be  complete  and  certain,  as  well  as  fair,  just,  and  equal  in 
all  its  parts,  and  that  it  be  founded  upon  a  valuaole  considera- 
tion, it  must  be  capable  of  being  specifically  enforced,  and  be 
of  a  nature  that  the  court  can  decree  its  complete  performance 
against  both  parties  without  adding  to  its  terms.  It  must  appear 
that  the  plaintiff  has  no  adequate  remedy  at  law,  and  that  a  re- 
fusal to  perform  the  contract  would  be  a  fraud  upon  him.  The 
circumstances  must  be  such  that,  when  the  court  is  called  upon  to 
act,  its  enforcement  would  not  oe  hard  or  oppressive  on  the  de- 
fendant. /?>- 

10.  Plaintiff  to  Perform  in  the  Future. — Succession  of  Act^t  Bequirin^ 
Protracted  Supervision. — When  the  consideration  on  the  part  of 
the  plaintiff  is  the  doing  of  something  in  the  future,  the  perform- 
ance of  which  the  court  can  not  compel,  or  when,  by  its  terms. 
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the  contract  stipulates  for  a  succession  of  ai'ts,  the  performance  of 
which  can  not  be  consummated  by  one  transaction,  but  will  be 
continuous  and  require  protracted  supervision,  specific  perform- 
ance will  be  refused.  lb. 

11.  Duties  of  Plaintiff  Uncertain, — Contract  oti  Plaintiff^ s  Part  not 
Specifically  Stated. — If  the  contract  on  the  part  of  the  plaintiff  is 
not  stated  with  clearness,  and  the  part  he  is  to  perform  is  not 
clearly  stated  or  ascertainable  with  completeness,  it  will  not  be 
enforced.  76. 

STATE. 

Bound  by  the  Result  of  Suit. — The  State,  like  an  individual,  is  bound 
by  the  result  of  a  lawsuit  to  which  it  is  a  party. 

Tolleston  Club,  etc.,  v.  State,  197 

STATE  PRISON  BOARD. 
See  Constitutional  Law,  2,  4. 

STATE  BOARD  OF  TAX  COMMISSIONERS. 

See  Taxes,  1,  10. 

STATUTE. 
See  Negligencb,  4. 

1.  Enactment,  Conclusiveness  of  Certificate  of  Passage. — It  can  not  be 
siiown  that  an  enrolled  bill,  having  attached  to  it  the  certificate 
of  the  two  presiding  officers  of  both  houses  of  the  Legislature  to 
the  effect  that  it  had  passed  each  officer's  respective  house,  and 
the  signature  of  the  Governor  approving  it,  on  file  in  the  office 
of  the  Secretary  of  State,  was  never  passed  by  the  Legislature  in 
conformity  with  the  provisions  of  the  Constitution  touching  the 
enactment  of  laws.  Such  authentication  is  conclusive  evidence 
that  the  act  was  dulv  passed  in  conformity  with  the  provisions  of 
the  organic  law  of  the  State,  and  imports  absolute  verity. 

Western  Union  Tel,  Co.\.  Taggart,  And,,  281 

2.  Title  of  Amending  Act. — Insufficiency. — Attempt  to  Amend  Amended 
Section. — Act  March  9, 1896.— Election  of  County  Superintendent  of 
Schools. — The  title  of  the  amending  act  of  March  9, 1896,  was  '*An 
act  to  amend  section  33  of  an  act  entitled  'An  act  to  provide  for  a 
general  system  of  common  schools,  »  •  *  approved  March  6, 
1865,  and  added  supplemental  sections  thereto,  approved  March 
8,  1873,  being  section  4424  of  the  Revised  Statutes  of  1881,'  '*  the 
enacting  clause  being:  **Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Indiana,  that  section  33  of  the  above  en- 
titled act,  being  section  4424  of  the  Revised  Statutes  of  1881,  be 
and  the  same  is  amended  to  read  as  follows:''  Section  33  of  the 
act  of  March  6,  1865,  was  amended  by  section  2  of  the  amending 
act  of  March  8,  1873.  Section  33  of  the  act  of  1865  is  identified 
with  section  4424,  R.  S.  1881. 

Held,  that  the  amending  act  of  March  9,  1895,  does  not  apply  to  sec- 
tion 2  of  the  amending  act  of  1873,  and  is  void  as  attempting  to 
amend  a  section  of  an  act  not  in  existence. 

Held,  also,  that  referring  to  the  section  of  the  act  intended  to  be 
amended,  as  section  4424  of  the  Revised  Statutes  of  1881,  is  not 
sufficient  to  identify  and  make  definitely  known  the  section  in- 
tended to  be  amended.  Boring,  Au4.,  v.  St<ite,  ex  rel.,  640 

STATUTE  CONSTRUED. 

8ee  Bridges,  4,  5;  Common  Carrier,  5;   Divorce,  3,  6;   Municipal 
Corporation^  6, 7, 15 ;  Parent  and  Child,  2 ;  Parties  ;  Taxes,  2,  8. 
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STATUTE  OF  FRAUDS. 
See  Specific  Perform ancb,  3. 

STATUTE  OF  LIMITATIONS. 

1.  Demurrer  to  Complaint.^  When  can  not  be  Sustained, — ^Unless  the 
complaint  affirmatively  shows  that  the  plaintiff  does  not  come 
within  any  of  the  exceptions  of  the  statute  of  limitations,  a  de- 
marrer  to  it  can  not  be  sustained  on  the  ground  that  suit  on  the 
cause  of  action  described  therein  was  not  brought  within  the  time 
the  statute  requires  it  to  be  brought  in  order  to  enforce  it. 

Swatta  V.  Bowen,  322 

2.  Presumption  When  Statute  Begins  Bunning, — Date  of  Maturity  not 
Stated  in  Complaint. — Note. — When,  in  an  action  on  a  promissory 
note,  the  date  of  maturity  is  not  stated  in  the  complaint,  but  it  is 
alleged  that  it  is  due,  the  presumption  is  that  the  note  was  pay- 
able on  demand.  Ih. 

3.  Laches,  not  Attributable  During  Period  of  Limitations. — Delatf  as 
Evidence  of  Payment. — In  a  suit  to  foreclose  a  mortgage,  laches 
can  not  be  attributed  to  the  mortgagee  during  the  period  the 
statute  of  limitations  had  to  run ;  but  the  court  or  jury  may  com- 
sider  long  delay,  in  urging  a  claim,  as  a  circumstance  tending  to 
raise  a  presumption  of  payment.  lb. 

4.  Sale  of  Real  Estate  by  Administrator. — Five  Years  Statute, — ^The  hye 
years  statute  of  limitation  applies  to  actions  to  recover  real  estate 
sold  by  an  administrator.    See  section  294,  R.  S.  1894. 

Axton  V.  Carter,  672 

STREETS  AND  ALLEYS, 
lee  Highway,  2,  3,  4,  5, 6 ;  Municipal  Corporation,  3,  6. 

SUBROGATION. 
See  Real  Estate,  1. 

SUIT  MONEY. 
See  Divorce,  3,  4,  o,  8. 

SUPREME  COURT. 

1.  Beat,  Attaching  to  Clerk* s  Certificate  to  Transcript, — ^The  certificate 
of  the  clerk  authenticating  the  transcript  must  have  attached  to 
it  the  seal  of  the  lower  court. 

Chicago,  etc,,  B,  B,  Co.  v.  Wolcott,  267 

2.  Original  Jurisdiction . — Lijunction. — ^The  jurisdiction  of  the  Supreme 
Court  lies  to  restrain  anything  which  will  render  fruitless  any 
disposition  which  it  might  make  of  the  case. 

Mode  V.  Board,  etc,,  574: 

SUPREME  COURT  PRACTICE. 

See  Appeal,  2,  4;  Assignment  op  Errors,  2;  Divorce,  9;  Etidbitok, 

9;  Mortgage,  11;  Practice,   2,  4,  6. 

1.  Qii^tioning  Judgment. — JFatccptions.— Where  no  objection  is  made 
to  the  rendition  of  a  judgment,  and  no  question  with  reference  te 
the  same  presented  to  the  trial  court  (or  ruled  upon),  it  will  not 
be  considered  on  appeal.  State,  ex  rel.,  v.  Kemp,  12 S 

2  Sufficiency  of  Evidence. — Judgment  Contrary  to  Law.— The  Supreme 
Courtwillnotdetermine  the  preponderance  of  the  evidence,  l>at 
when,  upon  examination  of  tne  evidence  in  the  record,  the  qaes- 
tion  arises :  Is  it  sufficient,  upon  all  material  points  involved*  to 
sustain  the  judgment,  or,  under  the  evidence,  is  the  judgment 
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contrary  to  law?  then,  and  in  that  event,  this  court  will,  on  ap- 
peal, adjudicate  these  questions. 

Saint,  Dreas.,  v.  Welsh,  Exr,,  382 

8.  Variance  Between  Qvtestion  Assigned  and  that  Discussed, — Where 
the  question  assigned  is  the  want  of  jurisdiction  of  the  subject-mat- 
ter of  the  action,  and  that  discussed  is  that  of  jurisdiction  over 
the  person  of  defendants,  there  is  no  relationship  between  the 
two,  and  consequently  nothing  for  decision. 

Grimes  v.  Grimes,  480 

4.  Presumption  in  Favor  of  CourVs  Buling.  —  Evidence.  —  Liens. — 
Where  there  is  no  evidence  in  the  record,  and  the  bill  of  excep- 
tions states  abstractly  that  the  offer  was  made  to  prove  the  exist- 
ence and  continuance  of  incumbrances,  the  Supreme  Court  must 
presume  in  favor  of  the  trial  court's  action  and  must  conclude 
that  the  offer  was  of  parol  evidence  and  incompetent,  or  that  if 
all  the  evidence  were  in  the  record  it  would  show  that  the  offer 
was  inadmissible.  lb. 

$.  Sustaining  Demurrer  Assigned  as  Error.— Absence  of  Demurrer  from 
Becord. — Where  the  sustaining  of  a  demurrer  is  assigned  as  error, 
the  Supreme  Ck)urt  must,  when  the  demurrer  is  omitted  from  the 
record,  disregard  its  absence  from  the  transcript  and  presume 
that  in  form  and  in  substance  it  was  in  compliance  with  the  pro- 
visions of  the  statute. 

City  of  New  Albany  v.  Iron  Substructure  Co.,  500 

4.  Buling  on  Motion. —  When  no  Question  Presented.— Becord. — Where 
a  motion,  on  which  the  court's  ruling  is  questioned,  has  not  been 
made  a  part  of  the  record  by  bill  of  exceptions  or  order  of  court, 
no  question  is  presented  for  decision  thereon.  lb. 

7.  Bejected  Evidence. — Belevancy. — Becord. — Where  it  appears  that 
excluded  evidence  depends  for  its  pertinency  upon  other  evidence 
which  must  have  been  introduced,  out  which  is  not  in  the  record, 
the  Supreme  Court  will  presume  that  the  trial  court  excluded  the 
evidence  for  the  reason  that  none  was  given  that  rendered  that 
which  was  offered  and  rejected  admissible.  lb. 

%.  Complaining  of  Buling  Asked  for. — If  a  party  expressly  ask  that 
a  ruling  be  made  he  can  not  avail  himself  of  that  ruling  on  ap- 
peal;  although  it  may  be  material  and  is  exhibited  in  the  record. 

Louisville,  etc.,  B.  W.  Co.  v.  MUler,  633 

9.  Weight  of  Evidence. — Conflicts. — The  Supreme  Court  will  not  weigh 
the  evidence  and  determine  conflicts  therein.  lb, 

10.  Behearing. — Erroneous  Decision.— Correct  Besult. — Where  a  cor- 
rect result  was  reached  through  an  erroneous  but  harmless  de- 
cision on  original  hearing,  a  rehearing  will  not  be  granted. 

Anderson  v.  Anderson,  Admr.,  56 f 

11.  Be?iearing. — Judgment  Sustained  by  Evidence. — If  the  evidence 
fully  sustains  the  judgment  upon  every  material  point,  and  a  re- 
hearing would  necessarily  result  in  the  judgment  being  affirmed, 
a  rehearing  will  be  denied.  lb. 

12.  Questions  Depending  on  Evidence. — Evidence  not  all  in  Becord. — 
When  the  bill  does  not  affirmatively  show  that  it  contains  all 
the  evidence  in  the  cause,  the  Supreme  Court  will  not  pass  upon 
questions  depending  upon  the  eviaence.       Gnenther  v.  State,  593 

13.  Buling  on  Demurrer. — Evidence. — Harmless  Error. — As  a  general 
rule,  the  appellate  tribunal  can  not  look  to  the  evidence  to  de- 
termine whether  or  not  a  ruling  on  demurrer  was  harmless. 

Axton  V.  Carter,  672 


760  INDEX. 

14.  A»sigmnfnt  of  Errors, — Motion  to  Tax  Costs, ^- An  assignment  of 
error  that  the  court  erred  in  overraling  a  motion  to  tax  all  costs 
against  defendant,  for  the  reason  that  there  was  a  finding  in 
favor  of  plaintiff  on  all  the  issues  in  the  case,  is  unavailing  where 
there  is  nothing  to  show  the  grounds  on  which  the  court  acted 
in  overruling  the  motion.  McCutchen  v.  McCtUchen,  697 

SURVEYS. 

1.  Oovemment  Surveys, — Concliisiveness, — ^The  description  and  plat 
of  the  original  government  survey,  filed  in  the  general  land  office, 
as  made  by  the  surveyor-general  from  the  field  notes  are  concla- 
sive ;  and  the  section  lines  and  corners,  as  laid  down  in  the  de- 
scription and  plat,  are  binding  upon  the  general  government  and 
upon  all  other  parties  concerned. 

Tolleston  Club,  etc.,  v.  8taU,  197 

2.  Presumption  Concerning  Register  FoUovsing  JRules  of  the  Commis- 
sioner of  the  General  Land  Office, — The  presumption  is  that  a  gov- 
ernment register  of  a  land  office  followed  the  instructions  of  the 
commissioner  of  the  general  land  office.  Ib» 

SWAMP  LANDS. 

1.  Acts  of  Congress  of  September  28, 1850,  and  of  March  3, 1857. — 
Title,  When  State  Acquired. — The  act  of  Congress  of  September  28, 
1850,  usually  known  as  the  swamp  land  grant,  was  a  present  grant 
subject  to  identification  of  the  specific  parcels  coming  within  the 
description ;  and  the  selections  confirmed  by  the  act  of  March  3, 
1857,  of  Congress,  furnished  this  identification  and  perfected  the 
title.  No  patent  to  the  State,  in  fact,  was  necessary  to  give  it  title 
to  such  lands.  Tolleston  Club,  etc,,  v.  State,  197 

2.  Lands  Along  Little  Calumet  Biver, — Power  of  Congress  Cher  After 
United  States  Had  Parted  With  Its  Title, — Where  swamp  lands 
have  once  been  conveyed  to  the  State  by  the  United  States,  a  sub- 
sequent statute  of  Congress  declaring  the  lands  subject  to  a  lien 
for  drainage  purposes  in  favor  of  a  certain  drainage  company  is 
void.  Such  was  the  special  act  of  Congress  of  1870,  with  respect 
to  the  land  lying  along  Little  Calumet  Kiver  in  Lake  and  Porter 
coanties.  lb, 

TAXES, 

See  Building  Associations. 

1.  State  Board  of  Tax  Commissioners,— Original  Jurisdiction, — Extent 
of  Authority  to  Order  Addition. — If^unction. — ^The  State  Board  of 
Tax  Commissioners  has  no  original  jurisdiction  to  revise  individ- 
nal  tax  lists  other  than  railroad  property  and  the  equalization  of 
assessments  of  real  estate ;  and  not  having  the  power  themselves, 
they  can  not  order  an  addition  to  be  made  b^  the  county  auditor, 
and  taxes  arising  from  such  addition  are  illegal  and  void,  and 
may  be  enjoined. 

Eaton,  Treas.,  v.  Union  County  N^at^l  Bank,  136^ 

2.  Lists  Required  of  Banking  Corporations, — Statute  Construed. — Sec- 
tion 69  of  the  tax  law  of  1891  (section  8469,  R.  S.  1894),  does  not 
apply  to  banking  corporations,  but  the  lists  required  of  such  cor- 
porations are  prescrioed  by  sections  60  and  61  of  such  act.        76. 

3.  County  Board  of  Review. —  Waiver  of  Statutory  liotice,  What  Does 
Not  Amount  to.— Jurisdiction. — Where  a  hank  cashier  was  called 
before  the  county  tax  board  of  review,  not  for  the  purpose  of  ac- 
quiring jurisdiction  over  the  bank,  but  for  the  purpose  of  testifjr- 
ing  as  a  witness  in  relation  to  the  affairs  of  the  bank ;  and  it  ap- 
pears that  the  cashier  did  not  submit  to  the  jurisdiction  of  the 
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board,  or  volantarily  acquiesce  in  the  assumed  right  of  the  board 
to  raise  the  valuation  of  the  bank^s  lists,  such  presence  before 
the  board  did  not  amount  to  a  waiver  of  the  notice  required  by 
statute.  Eaton,  Treas,,  v.  Uivion  County  NaVl  Bank,  159 

4.  Foreclosure  of  Liens  by  State  and  Sale, — Certificate  of  Purchase  As- 
signed  to  Owner. — Land  Liable  for  Bemainder  Due. — Where  the  lien 
of  the  State  for  taxes  is  foreclosed,  the  land  sold  for  less  than 
the  amount  of  the  decree  of  foreclosure,  and  the  certificate  of 
purchase  assigned  by  the  purchaser  to  the  owner  of  the  land,  such 
land,  in  the  hands  of  such  owner,  is  liable  for  the  remainder  due 
on  the  decree.  Beard,  Treas.,  v.  Allen,  243 

5.  Bights  of  Purchase  Under  Decree  Foreclosing  Tax  Lien. — A  pur- 
chaser at  a  sale  under  a  decree  procui'ed  by  the  State  foreclos- 
ing the  lien  of  the  State  for  taxes  takes  such  land  freed  from  the 
tax-lien  for  which  it  was  sold,  although  the  proceeds  arising  from 
the  sale  are  not  sufficient  to  satisfy  the  amount  of  the  taxes  due. 

lb. 

6.  Effect  of  Foreclosure  of  Lien  of  State,  for  Taxes. — ^The  foreclosure  of 
its  lien  for  taxes,  by  the  State,  does  not  merge  such  lien  in  the 
judgment.  lb, 

7.  Extent  of  Lien  of  State  for  Taxes. — Payment. — ^The  lien  of  the  State 
for  taxes  is  perpetual  for  all  taxes  due  from  the  owner  of  property, 
and  all  property  owned  b}r  him  in  the  county  is  liable  for  all  taxes 
chargeable  to  him.  Nothing  short  of  payment  can  relieve  such 
property  from  the  lien.  lb. 

8.  Telegraph  Company,  Validity  of  Statute  of  1893. — Interstate  Com- 
merce.—Statute  of  1891.— The  statute  of  1893  (p.  374)  providing 
for  the  assessment  and  valuation  of  telegraph  lines  is  valid,  and  is 
not  an  infringement  of  the  interstate  commerce  law.  That  stat- 
ute and  the  statute  of  1891  (p.  199),  are  only  different  parts  of  one 
and  the  same  law  of  taxation. 

Western  Union  Tel.  Co.  v.  Taggart,  Aud.,  281 

9.  Telegraph  Line,  Value  of  Entire  Line  in  Several  States. — Estimation 
of  Value. — A  statute  requiring  the  whole  of  the  line  of  a  telegraph 
company  running  into  or  through  a  State  to  be  taken  into  con- 
sideration in  ascertaining  the  value  of  that  portion  within  this 
State,  is  valid  and  not  open  to  the  objection  tnat  it  is  a  taxation 
of  property  in  another  State,  nor  that  the  value  of  the  line  in  an- 
other State  is  added  to  the  value  of  that  portion  of  the  line  in  this 
State.  lb. 

10.  Presumption  Concerning  Valuation  of  Interstate  Telegraph  Line  by 
State  Board  of  Tax  Commissioners. — ^The  presumption  is  that  the 
State  Board  of  Tax  Commissioners  in  fixing  the  valuation  of  so 
much  of  a  telegraph  line  as  was  within  this  State,  deducted  from 
the  total  value  of  all  interstate  property  such  values  of  extra  State 
property  as  left  the  remaining  property,  within  and  without  this 
State,  as  near  as  may  be,  of  equal  proportional  value.  lb, 

11.  County  Assessor,  Power  of  to  Add  Omitted  Property  to  Duplicate. — 
BetrospectiveAct.—Actofl881,  of  1891.— The  tax  law  of  1891 
(sections  8631,  8660,  8600,  R.  S.  1894)  confers  upon  county  asses- 
sors the  power  to  add  to  the  tax  duplicate  property  omitted  by  tax- 
payers during  the  years  the  act  of  1881  was  in  force. 

Saint,  Treas.y  v.  Welsh,  Ext.,  382 

12.  Omitted  Property.  —Bight  to  Tax.—Bemedy.—Act  ofl  881 ,  of  1 891 . 
— The  right  of  the  State  to  taxes  on  omitted  property  prior  to  the 
act  of  1891  is  not  created  by  such  act,  but  arises  under  the  act  of 
1881.    The  tax  law  of  1891  simply  granted  to  the  State  a  remedy. 


762  INDEX. 

or  provided  certain  means  as  a  procedure  to  enforce  a  right  which 
existed  in  its  favor  under  the  statute  of  1881,  viz.,  that  of  recover- 
ing taxes  to  which  it  was  entitled  by  the  act  of  1881.  lb. 

13.  On  Omitted  Property. — Suit  to  Enjoin  CollectioH. — Essential  Aver^ 
ments. — If  the  county  assessor  has  exercised  his  power  to  add  omit- 
ted property  in  accordance  with  the  provisions  of  the  statute  of 
1891,  it  would  be  necessary  for  a  party  who  assails  his  action  in  a 
suit  to  enjoin  the  collection  of  such  taxes,  in  order  to  recover,  to 
establish  that  the  property  added  to  the  duplicate  by  the  county 
assessor  had  been  in  fact  listed  and  retumea  bv  the  tax  lister  for 
the  years  in  controversy,  and  that  the  taxes  thereon  have  been 
paid  or  tendered  before  the  commencement  of  the  present  action. 

lb. 

14.  Injunction.— Burden  of  Proof  .—In  BJich  action  the  burden  of  proof 
is  upon  the  plaintifif  to  establish  the  material  averments  of  his 
complaint.  lb, 

15.  County  Assessor. — Injunctif>e  Belief  Against  Acts  of.— Essential 
Facts. — Where  one  assails  the  act  or  proceedings  of  a  county  as- 
sessor had  in  pursuance  of  the  act  of  1891,  by  an  action  seeking  in- 
junctive relief,  he  must,  in  order  to  succeed,  establish  that  either 
the  act  or  proceeding  of  such  oflBcer  were  void  for  failure  to  com- 
ply with  some  material  provision  of  the  statute  which  operated  to 
prejudice  the  taxpayer  complaining,  or  that  the  property^,  money 
or  means  in  question  subject  to  taxation  had  been  duly  listed  and 
returned  therefor.  lb. 

16.  Omitted  Property  of  Decedent. — Injunctive  Belirfby  Administrator.— 
An  administrator,  resisting  the  action  of  the  county  assessor  in 
listing  omitted  property  of  his  decedent,  stands  in  the  shoes  of 
his  decedent,  and  the  onus  is  cast  upon  him  to  show  that  the 
claim  asserted  by  the  assessor  is  groundless.  lb. 

17.  Evidence.  — Tax  Lists. — In  such  case  the  tax  lists  of  the  decedent 
could  not  be  introduced  and  considered  as  evidence  establishing 
the  disputed  fact  that  the  amount  of  '^monev  on  loan,"  as  there- 
in mentioned,  was  all  that  the  lister  was  liable  or  required  under 
the  law  to  return  for  taxation,  but  were  only  competent  to  be  con- 
sidered for  the  purpose  of  showing  that  "money  on  loan,"  to 
the  amount  therein  stated,  had  been  listed  and  returned  for  that 
year,  lb. 

TAX  SALE. 

See  Taxbs,  4. 

TELEGRAPH  COMPANY. 
See  Taxks,  8,  9, 10. 

TENANTS  IN  COMMON. 
See  Paktition,  4. 

TENDER. 
See  Pleading,  5 ;  Redemption,  2. 

THEORY. 

See  Instructions  to  Jury,  4,  6;   Municipal  Corporation,  9;  Prac- 
tice, 3. 

TITLE. 

See  Conveyance,  1 ;  Former  Adjudication,  2;  Partition,  2,3;  Swamp 

Lands,  1,  2. 
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TITLE  OF  ACT. 
See  Statute,  2. 

TORT. 
See  Corporation,  1. 

TOWN. 
Bee  B&iDGRS,  4, 5 ;  Municipal  Gorporatiok^  4. 

TOWNSHIP. 
See  Drainage,  4. 

TOWNSHIP  TRUSTEE. 
See  Partition  Fence,  2. 

TRIAL  BY  REFEREE. 
See  Rbfbrbb,  1. 

TRUST. 
See  Partnership,  3. 

1.  Chiardian  Purchasing  Land  vHth  Ward^s  Money. — Resulting  or  Con- 
struiaive,'  -Where  a  guardian  purchases  land  with  money  belong- 
ing to  his  ward,  and  takes  the  title  thereto  in  his  own  name,  a 
resulting  or  constructive  trust  is  thereby  created  in  favor  of  the 
ward.  Pillars  v.  McConnell,  670 

2.  Ward  Must  Shou)  Purchase  to  Have  Been  With  His  Funds, — If  the 
ward  seek  to  establish  such  trust,  he  must  clearly  and  distinct- 
ively show  that  the  purchase  of  the  real  estate  in  controversy 
was  made  in  whole  or  in  part  with  the  trust  funds.  lb. 

VARIANCE. 

See  Criminal  Law,  23;   Mortgaqb,  11;  Real  Estate,  10;  Supreme 

Court  Practice,  3. 

VENDOR'S  LIEN. 
See  Real  Estate,  11. 

VERDICT. 
See  EviDBNCB,  3;  Practice,  10;  Railroad,  1;  Special  Verdict. 

WAIVER. 

See  Absignmsiit  of  Errors,  2;   Jurisdiction;   Life  Insurance,  2; 

Practice,  7 ;  Taxes,  3. 

WILL. 
See  Descent,  2 ;  Special  Finding,  2. 

1.  Election  to  Take  Under. — Conveyance  by  Deed. — A  deed  by  a  wid- 
ower conveying  land  containing  a  recital  that  it  is  executed  pur- 
suant to  a  will  of  his  deceased  wife  giving  the  land  to  him,  is  an 
election  on  his  part  to  take  under  the  will,  and  is  a  waiver  of 
his  right  to  claim  the  land  under  the  law.    Rowley  v.  Sanns,  1 79 

2.  Devise  to  Heirs  in  Accordance  with  Laws  of  Descent. — Devise  Over. — 
A  devise  over  to  the  testator's  blood  relatives  in  the  same  propor- 
tion as  the  property  devised  would  have  descended  under  the  law, 
if  the  will  had  not  oeen  made,  is  valid.  lb. 

S,  Devise  to  Husband  by  Wife. — Election  to  Take  Under  Will. — Devise 
Over. — Power  Given  Husband  to  Sell. — Eight  of  Heirs  of  Wife  and 
Husband  to  Lands  Conveyed. — A  devise  to  a  husband  by  wife  of 
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an  interest  in  her  property  during  his  life,  "with  fall  power  and 
authority  to  sell  and  convey  by  deed  in  fee  simnle  all  or  any  part'' 
of  the  real  estate  devised,  '4f  the  same  shall  oe  deemed  by  him 
necessary  to  hlB  support  and  maintenance,"  and  also  providing 
if  he  did  not  so  dispose  of  such  real  estate  during  his  life 
"that  the  same  shall  descend  to"  the  testator's  * 'blood  relatives  in 

Proportion  as  the  same  would  descend  to  them  if  the  will  had  not 
een  made,"  gives  such  husband  power  to  sell  and  convey  title 
to  such  land,  and  if  he  do  not  so  convey  it,  then  it  goes  to  the 
blood  relatives  of  the  testator  to  the  exclusion  of  the  heirs  of  the 
husband.  lb, 

4.  Bevocation,  Manner  of, — A  declaration  of  an  intention,  by  a  tes- 
tator, never  thereafter  carried  into  effect,  to  make  certain  con- 
veyances and  then  destroy  the  will,  is  not  sufficient  to  constitute 
a  revocation.  See  sections  2729,  2736,  R.  S.  1894,  for  manner  of 
revoking  a  will.  Belshato  v.  ChUvooodf  377 

WITNESS. 

See  Justice  of  the  Peace,  1,  2. 
WEITTEN  INSTRUMENT. 

See  GONSTBUCTION. 
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